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The  People  op  the  State  of  New  York  ex  rel.  Joseph 
Sturgis,  Respondent,  v.  John  Fallon,  Warden  and  Keeper 
of  the  City  Prison  of  the  City  of  New  York,  Appellant. 

1.  Betting  on  Horse  Races  — L.  1895,  Ch.  570,  §  17  — Penalty. 
The  making  or  recording  by  a  person  upon  a  race  course  authorized  by, 
or  entitled  to  the  benefits  of,  chapter  570,  Laws  of  1895,  of  a  bet  upon 
a  horse  race  taking  place  thereon,  even  if  it  be  denominated  bookmaking, 
is  subject  to  the  exclusive  penalty  of  forfeiture  of  the  amount  of  the  bet, 
to  be  recovered  in  a  civil  action,  prescribed  by  section  17  of  the  act,  and 
consequently  is  excepted  from  the  provisions  of  section  851  of  the  Penr.l 
Code,  provided  such  making  or  recording  are  not  accomplished  by  any  of 
the  acts  specifically  excepted  in  said  section  17. 

2.  Constitutionality  op  L.  1895,  Ch.  570,  §  17.  Section  17  of  chap- 
ter 570,  Laws  of  1895,  which  imposes  the  exclusive  penalty  of  a  forfeiture 
of  the  amount  of  the  bet,  to  be  recovered  in  a  civil  action,  upon  a  person 
who,  on  a  race  course  authorized  by,  or  entitled  to  the  benefits  of,  the  act, 
makes  or  records  a  bet  upon  a  horse  race  thereon,  is  not  in  conflict  with 
the  provisions  of  the  Constitution  (Art.  1,  §9),  which  prohibit  the  author- 
ization of  lotteries,  poolselling,  bookmaking,  or  any  other  kind  of 
gambling,  and  require  the  legislature  to  pass  appropriate  laws  to  prevent 
such  offenses. 

3.  Extent  op  Penalty — Province  op  Legislature.  Where,  as  in 
section  17  of  chapter  570,  Laws  of  1895,  the  act  prohibited  by  the  Consti- 
tution is  forbidden  by  the  legislature,  and  the  statute  provides  a  penalty 
or  forfeiture  for  a  disregard  of  it,  the  determination  of  the  degree  of  pun- 
ishment or  the  extent  of  the  penalty  is  vested  in  the  legislature  and  not  in 
the  courts. 

People  ex  rel.  Sturgis  v.  Fallon,  4  App.  Div.  76,  affirmed. 

(Argued  January  18,  1897  ;  decided  March  2,  1897.) 
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2  People  ex  eel.  Sturgis  v.  Fallon.  [Mar., 

Points  of  counsel.  [Vol.  152. 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
11,  1896,  which  affirmed  an  order  of  the  Court  of  Oyer  and 
Terminer  for  the  city  and  county  of  New  York  sustaining 
writs  of  habeas  corpus  and  certiorari,  and  discharging  the 
relator  from  the  custody  of  the  appellant. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  D.  Lindsay  for  appellant.  The  evidence  before  the 
city  magistrate  was  sufficient,  prima  facie,  to  show  that  Jones 
and  the  relator  were,  at  the  time  of  the  latter' s  arrest,  engaged 
in  "  bookmaking  "  within  the  meaning  of  section  351  of  the 
Penal  Code,  as  that  section  was  amended  by  chapter  572  of 
the  Laws  of  1885.  {Haley  v.  Cridge,  Daily  Reg.  March  11, 
1882 ;  Murphy  v.  Bd.  of  Police,  11  Abb.  [X.  C]  337  ;  J.  P. 
Co.  v.  Bd,  of  Police,  11  Abb.  [X.  C]  342 ;  ReiUy  v.  Gray, 
77  Hun,  402;  L.  1877,  ch.  17S;  L.  1887,  ch.  479,  §§  4,  7; 
L.  1893,  ch.  469 ;  People  v.  Chary,  13  Misc.  Rep.  546 ;  6 
Record  X.  Y.  Const.  Conv.  1894,  pp.  2581-2585,  2599-2610 ; 
Const.  X.  Y.  art.  1,  §  16  ;  L.  1895,  ch.  572.)  Xo  penalty  for 
the  offense  of  engaging  in  bookmaking,  other  than  that  pre- 
scribed by  section  351  of  the  Penal  Code,  is  provided  by  law, 
and  the  offense  is,  therefore,  punishable  in  the  manner  there 
declared.     (L.  1895,  ch.  570,  §  17.) 

Benjamin  Steinhardt  for  appellant.  Section  17  of  chapter 
570  of  the  Laws  of  1895  is  unconstitutional.  (Const.  N.  Y. 
art.  1,  §§  9,  16  ;  People  ex  rel.  v.  Proper,  15  X.  Y.  532 ;  Peo- 
ple ex  rel.  v.  Albertson,  55  X.  Y.  55 ;  People  v.  Cleary,  13 
Misc.  Rep.  546  ;  In  re  Sweeley,  12  Misc.  Rep.  174 ;  148  X.  Y. 
219  ;  People  ex  rel.  v.  Fallon,  4  App.  Div.  87.)  Even  if  section 
17  be  constitutional,  the  defendant's  offense  was  punishable 
under  section  351  of  the  Penal  Code.  (J  P.  Co.  v.  Bd.  of 
Police,  11  Abb.  [X.  C]  342  ;  Const.  X.  Y.  art.  1,  §  16;  Peo- 
ple v.  Cleary,  13  Misc.  Rep.  546;  People  ex  rel.  v.  Barber^ 
5  Crim.  Rep.  381 ;  Murphy  v.  Bd.  of  Police,  11  Abb.  [N. 
C]  337.) 
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De  Lancey  Nicoll  for  respondent.  The  respondent  did  not 
commit  the  crime  of  poolselling.  {Irving  v.  Britton,  8  Misc. 
Rep.  201 ;  State  v.  Lovell,  10  Vroom,  458.)  The  respondent 
did  not  commit  the  crime  of  occupying  any  room,  shed,  tene- 
ment, tent,  booth  or  building,  float  or  vessel,  or  any  part 
thereof,  or  any  place  or  stand  of  any  kind  upon  any  public  or 
private  grounds  within  this  state  with  books,  papers,  apparatus 
or  paraphernalia  for  the  purpose  of  recording  bets  and  wagers. 
(Shaw  v.  Morley,  L.  R.  [3  Exch.]  137 ;  Bows  v.  Fenwick,  L. 
R.  [9  C.  P.]  339 ;  Gallaway  v.  Maries,  L.  R.  [8  Q.  B.  D.]  275 ; 
Queen  v.  Cook,  L.  R.  [13  Q.  B.  D.]  377;  Whitehurst  v. 
Fincher,  62  L.  T.  R.  433 ;  Doggett  v.  Cattems,  19  C.  B. 
[X.  S.]  764;  Snow  v.  Hill,  L.  R.  [14  Q.  B.  D.]  588.)  The 
respondent  did  not  violate  the  provisions  of  section  351  of  the 
Penal  Code  relating  to  bookmaking.  His  acts  were  within 
section  17  of  chapter  570  of  the  Laws  of  1895,  and  exposed 
him  only  to  the  penalty  imposed  by  that  section.  (L.  1895,  ch. 
570,  §  17 ;  L.  1887,  ch.  479 ;  J.  P.  Co.  v.  Bd.  of  Police,  11 
Abb.  [N.  C]  342 ;  Cooley's  Const.  Lim.  79,  80 ;  6  N.  Y.  Const. 
Conv.  Record,  1894,  pp.  2581-2585,  2599-2610.)  Section  17 
of  chapter  570  of  the  Laws  of  1895  is  not  unconstitutional. 
(Cooley's  Const.  Lim.  154  ;  Ex  parte  Curtis,  106  U.  S.  371 ; 
Legal  Tender  Case,  110  U.  S.  421 ;  State  v.  Shields,  4  Mo. 
App.  264 ;  State  v.  Hitchcock,  1  Kans.  178 ;  State  v.  Smith, 
44  Ohio  St.  349;  Patterson  v.  Barlow,  60  Penn.  St.  54; 
State  of  Missouri  v.  County  Court  of  Boone  Co.,  50  Mo. 
317 ;  Cooley's  Const.  Lim.  [6th  ed.]  201 ;  In  re  Bayard,  25 
Hun,  546.) 

Martin,  J.  The  relator  was  charged  by  an  information 
filed  with  one  of  the  magistrates  of  the  city  of  New  York 
with  a  violation  of  section  three  hundred  and  fifty-one  of  the 
Penal  Code,  in  that,  on  October  24th,  1895,  at  the  private 
grounds  of  the  "Westchester  Racing  Association  in  the  city  of 
New  York,  he  engaged  in  poolselling,  bookmaking,  and  occu- 
pied and  used  a  certain  place  with  books,  apparatus  and  para- 
phernalia for  the  purpose  of  recording  and  registering  bets 
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and  wagers.  Upon  the  examination  before  the  magistrate  it 
was  shown  that  on  that  day  he  was  upon  the  grounds  of  the 
association  with  one  Orlando  Jones,  by  whom  he  was  employed 
as  clerk.  He,  and  Jones  who  attended  the  race  for  the  pur- 
pose of  making  wagers  according  to  his  judgment,  walked 
about  the  grounds  together,  the  latter  making  bets  on  the 
races  then  in  progress  with  persons  with  whom  he  was 
acquainted,  and  the  relator,  at  his  direction,  entered  such  bets 
on  sheets  of  paper  belonging  to  Jones,  which  were  con- 
veniently ruled  for  that  purpose. 

The  prosecution  called  Jones  as  a  witness,  who  testified  to 
the  distinction  between  bookmaking  and  what  was  done  on 
that  occasion.  He  was  admitted  to  the  grounds  without 
charge  as  he  was  the  owner  of  ahorse  entered  for  the  races,  but 
the  relator  paid  for  his  admission.  Neither  Jones  nor  the  relator 
had  any  desk,  stand,  chair,  rest  or  support  of  any  kind,  nor  did 
they  occupy  any  booth,  tenement,  building  or  part  thereof, 
or  any  particular  spot  upon  the  grounds.  Nor  did  either 
exchange  any  money  with  any  person  making  a  wager  with 
Jones,  or  exchange,  deliver  or  transfer  to  any  one  with  whom 
a  wager  was  made  any  record,  memorandum  or  document  of  any 
kind,  or  subscribe  by  name,  initials  or  otherwise  any  record,  reg- 
istry or  memorandum  in  the  possession  of  another  of  any  bet  or 
wager  to  be  retained  by  such  other  or  any  person  as  evidence 
of  a  bet  or  wager.  No  odds  were  posted,  money  exchanged 
or  memorandum  of  any  kind  received,  delivered  or  transferred. 

Upon  these  facts  the  magistrate  decided  that  the  relator  had 
violated  section  three  hundred  and  fifty-one  of  the  Penal  Code, 
and  held  him  to  answer  therefor.  A  writ  of  habeas -corpus 
was  then  obtained,  and  also  a  certiorari  to  review  the  decision 
of  the  magistrate.  Upon  the  hearing  in  the  Court  of  Oyer 
and  Terminer,  the  relator  was  discharged. 

As  the  propriety  of  the  decision  in  this  case  is  largely,  if 
not  wholly,  dependent  upon  the  validity  of  section  seventeen 
of  chapter  570  of  the  Laws  of  1895,  which  is  claimed  by  the 
appellant  to  be  unconstitutional  and  void,  it  may  be  well,  at 
the  threshold  of  this  examination,  to  refer  to  the  provision  of 
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the  Constitution  with  which  it  is  said  that  that  section  of  the 
statute  is  in  conflict.  Section  nine  of  article  one  of  the  Con- 
stitution of  the  6tate  declares :  "  Nor  shall  any  lottery  or  the 
sale  of  lottery  tickets,  poolselling,  bookmaking,  or  any  other 
kind  of  gambling  hereafter  be  authorized  or  allowed  within 
this  state,  and  the  legislature  shall  pass  appropriate  laws  to 
prevent  offenses  against  any  of  the  provisions  of  this  section." 

In  May,  1S95,  the  legislature,  with  the  ostensible,  if  not  the 
actual,  purpose  of  complying  with  this  command  of  the  Con- 
stitution, passed  several  statutes  relating  to  those  subjects, 
being  chapters  570,  571,  572  and  573  of  the  laws  of  that  year. 

Chapter  570  is  an  act  for  the  incorporation  of  associations 
for  the  improvement  of  the  breed  of  horses,  to  regulate  the 
6ame,  and  to  establish  a  state  racing  commission.  It  provides 
for  the  incorporation  of  such  associations,  for  the  payment  of 
their  capital  stock,  and  makes  other  provisions  to  which  it  is 
unnecessary  to  refer  at  this  time.  It  then  provides  that  such 
corporations,  upon  complying  with  the  provisions  of  that  act, 
shall  have  the  power  and  right  to  hold  one  or  more  trotting  or 
running  race  meetings  in  each  year,  and  to  hold,  maintain  and 
conduct  trotting  or  running  races  at  such  meetings ;  that  at 
such  meetings  the  corporation,  or  the  owners  of  horses 
engaged  in  such  races,  or  others  who  are  not  participants 
therein,  may  contribute  purses,  prizes,  premiums  or  stakes  to 
be  contested  for ;  that  no  person  other  than  the  owner  of  a 
horse  contesting  in  the  race  shall  have  any  pecuniary  interest 
in  the  prize,  or  be  entitled  to  receive  any  portion  thereof 
after  the  race  is  finished,  but  the  whole  shall  be  allotted  in 
accordance  with  the  terms  and  conditions  of  the  race.  It  then 
provides  for  a  6tate  racing  commission,  defines  its  duties  and 
powers,  and  makes  other  provisions  which  need  not  now  be 
considered.  Then  it  declares  :  "  §  16.  All  racing  or  trials  of 
speed  between  horses  or  other  animals  for  any  bet,  stake  or 
reward,  except  such  as  is  allowed  by  this  act,  or  by  special 
laws,  is  a  public  nuisance  ;  and  every  person  acting  or  aiding 
therein,  or  making  or  being  interested  in  such  bet,  stake  or 
reward  is  guilty  of  a  misdemeanor;  and  in  addition  to  the 


6  People  ex  bel.  Sturgis  v.  Fallon.  [Mar., 

Opinion  of  the  Court,  per  Martin,  J.  [Vol.  152. 

penalty  prescribed  therefor  lie  forfeits  to  the  people  of  this 
state  all  title  or  interest  in  any  animal  used  with  his  privity  in 
such  race  or  trial  of  speed,  and  in  any  sum  of  money  or  other 
property  betted  or  staked  upon  the  result  thereof."  Then 
follows  the  section  which  the  appellant  claims  to  be  unconsti- 
tutional, which  reads:  "§17.  Any  person  who,  upon  any 
race  course  authorized  by  or  entitled  to  the  benefits  of  this  act, 
shall  make  or  record,  directly  or  indirectly,  any  bet  or  wager 
on  the  result  of  any  trial  or  contest  of  speed  or  power  of 
endurance  of  horses  taking  place  upon  such  race  course,  shall 
forfeit  the  value  of  any  money  or  property  so  wagered, 
received  or  held  by  him,  to  be  recovered  in  a  civil  action  by 
the  person  or  persons  with  whom  such  wager  is  made,  or  by 
whom  such  money  or  property  is  deposited.  This  penalty  is 
exclusive  of  all  other  penalties  prescribed  by  law  for  the  acts 
in  this  section  specified,  except  in  case  of  the  exchange, 
delivery  or  transfer  of  a  record,  registry,  memorandum,  token, 
paper,  or  document  of  any  kind  whatever  as  evidence  of  any 
such  bet  or  wager,  or  the  subscribing  by  name,  initials  or  other- 
wise, or  any  record,  registry  or  memorandum  in  the  possession 
of  another  person  of  a  bet  or  wager,  intended  to  be  retained 
by  such  other  person  or  any  other  person  as  evidence  of  such 
bet  or  wager." 

Chapter  571  amends  section  343  of  the  Penal  Code,  which 
makes  it  a  misdemeanor  to  keep  a  gaming  and  betting  estab- 
lishment, while  chapter  572  amends  section  351  of  the  Penal 
Code  so  as  to  read:  "§  351.  Any  person  who  engages  in 
poolselling,  or  bookmaking,  at  any  time  or  place  ;  or  any  per- 
son who  keeps  or  occupies  any  room,  shed,  tenement,  tent, 
booth  or  building,  float  or  vessel,  or  any  part  thereof,  or  who 
occupies  any  place,  or  stand  of  any  kind,  upon  any  public  or 
private  grounds,  within  this  state,  with  books,  papers,  appa- 
ratus or  paraphernalia,  for  the  purpose  of  recording  or  regis- 
tering bets  or  wagers,  or  of  selling  pools,  and  any  person  who 
records  or  registers  bets  or  wagers,  or  sells  pools  upon  the 
result  of  any  trial  or  contest  of  skill,  speed  or  power  of 
endurance,  of  man  or  beast,  or  upon  the  result  of  any  political 
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nomination,  appointment  or  election ;  or  upon  the  result  of 
any  lot,  chance,  casualty,  unknown  or  contingent  event  whatso- 
ever ;  or  any  person  who  receives,  registers,  records  or  for- 
wards, or  purports  or  pretends  to  receive,  register,  record  or 
forward,  in  any  manner  whatsoever,  any  money,  thing  or 
consideration  of  value,  bet  or  wagered,  or  offered  for  the  pur- 
pose of  being  bet  or  wagered,  by  or  for  any  other  person,  or 
sells  pools,  upon  any  such  result ;  or  any  person  who,  being  the 
owner,  lessee  or  occupant  of  any  room,  shed,  tenement,  tent, 
booth  or  building,  float  or  vessel,  or  part  thereof,  or  of  any 
grounds  within  this  state,  knowingly  permits  the  same  to  be 
used  or  occupied  for  any  of  these  purposes,  or  therein  keeps, 
exhibits  or  employs  any  device  or  apparatus  for  the  purpose 
of  recording  or  registering  snch  bets  or  wagers,  or  the  sell- 
ing of  such  pools,  or  becomes  the  custodian  or  depositary 
for  gain,  hire  or  reward,  of  any  money,  property  or  thing 
of  value,  6taked,  wagered  or  pledged,  or  to  be  wagered 
or  pledged  upon  any  such  result ;  or  any  person  who 
aids,  assists  or  abets  in  any  manner  in  any  of  the  said 
acts,  which  are  hereby  forbidden,  is  guilty  of  a  felony,  except 
when  another  penalty  is  provided  by  law,  and  upon  con- 
viction is  punishable  by  imprisonment  in  the  state  prison  for 
a  period  of  not  less  than  one  year,  nor  more  than  two  years, 
or  by  such  imprisonment,  together  with  a  fine  not  exceeding 
two  thousand  dollars.  When  an  exclusive  penalty  is  provided 
by  law  for  an  act  hereby  prohibited,  the  permitting  of  the  use 
of  premises  for  the  doing  of  the  act  in  such  case  shall  not  be 
deemed  a  violation  hereof,  or  of  section  three  hundred  and 
forty-three  of  this  code."  Chapter  573  has  no  important  bear- 
ing upon  the  question  before  us. 

Thfc  examination  of  the  statutes  discloses  that  the  legisla- 
ture has  passed  laws,  the  obvious  purpose  of  which  is  to  pre- 
vent the  offenses  mentioned  in  section  nine  of  article  one  of 
the  Constitution.  Under  the  statutes  thus  passed,  all  the 
offenses  there  named  are  made  felonies  or  misdemeanors,  with 
the  single  exception  that  a  person  who,  upon  a  race  course  and 
at  a  race  authorized  by  chapter  570,  shall  make  or  record  a 
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bet  or  wager  on  the  result  of  a  contest  taking  place  thereon, 
shall  forfeit  the  value  of  the  money  or  property  so  wagered, 
to  be  recovered  in  a  civil  action  by  the  person  with  whom 
such  wager  is  made,  or  by  whom  such  property  is  deposited, 
and  this  penalty  is  made  exclusive  of  all  others,  unless  in  cer- 
tain excepted  cases  mentioned. 

Under  these  circumstances,  two  questions  are  presented  for 
consideration :  1.  Whether  the  acts  alleged  and  proved  to 
have  been  performed  by  the  relator  were  such  as  to  fall  only 
within  the  provisions  of  section  17  of  chapter  570  of  the  Laws 
of  1805,  and,  consequently,  did  not  constitute  a  crime,  and,  if 
so,  2.  Whether  that  section  is  in  conflict  with  the  provisions 
of  the  Constitution. 

A  careful  study  of  the  various  statutes  involved  and  of  the 
evidence  contained  in  the  record  leads  to  the  conclusion  that 
the  only  acts  of  which  the  relator  was  proved  guilty  were 
those  described  in  section  seventeen,  and  that  he  was  not 
proved  to  have  committed  any  act  which  would  constitute  any 
of  the  other  offenses  mentioned  in  those  statutes.  It  is  mani- 
fest that  it  was  the  relator's  purpose  to  keep  within  the  pro- 
visions of  that  section  and  to  avoid  any  offense  whereby  he 
would  incur  any  other  penalty. 

Plainly  he  was  not  a  keeper  of  a  betting  or  gaming  estab- 
lishment or  guilty  of  violating  any  of  the  provisions  of  sec- 
tion 343  of  the  Penal  Code,  which  forbids  the  keeping  of 
such  establishments. 

Nor  do  we  think  he  was  engaged  in  bookmaking  or  pool- 
selling,  which  is  made  a  crime  by  section  three  hundred  and 
fifty-one,  unless  possibly  to  the  modified  extent  described  in 
section  seventeen  as  recording  a  bet  or  wager,  for  which  the 
forfeiture  of  an  amount  equal  to  the  value  of  the  money  or 
property  wagered  is  the  penalty  prescribed.  If  the  acts 
which  he  performed  were  only  such  as  fell  within  the  provis- 
ions of  the  latter  section,  whether  denominated  bookmaking 
or  making  a  record  of  a  bet,  is  of  little  moment.  If  it  be 
held  that  they  constitute  what  might  perhaps  be  called  book- 
making,  yet,  as  they  consisted  only  of  the  acts  mentioned  in 
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that  section,  and  are  punishable  as  therein  provided  to  the 
exclusion  of  any  other  penalty  or  punishment,  they  are 
excepted  from  the  operation  of  section  three  hundred  and 
fifty-one  of  the  Penal  Code,  as  that  section  expressly  excepts 
from  the  punishment  thereby  provided  for  all  the  offenses 
mentioned  whenever  another  penalty  is  provided  by  law. 
While  the  appellant  scarcely  contends  that  the  relator  was 
shown  to  be  guilty  of  poolselling,  yet  it  is  insisted  that  he 
was  guilty  of  bookmaking  and  punishable  under  the  provis- 
ions of  section  three  hundred  and  fifty-one.  We  think  it  is 
clear  that  there  was  no  evidence  before  the  magistrate  upon 
which  the  relator  could  be  properly  held  for  the  offense  of 
poolselling.  As  has  already  been  intimated,  it  is  not  of  much 
consequence  whether  the  acts  of  the  relator  be  denominated 
l>ookmaking  or  called  by  some  other  name.  It  seems  to  us 
that  the  one  important  inquiry  in  relation  to  this  branch  of  the 
case  is  whether  the  acts  of  the  relator  were  punishable  only 
in  the  manner  prescribed  by  section  seventeen,  and,  conse- 
quently, excepted  from  the  provisions  of  section  three  hundred 
and  fifty-one  of  the  Penal  Code. 

That  the  relator  was  upon  a  race  course  authorized  by,  and 
entitled  to  the  benefit  of  the  provisions  of  chapter  570  ;  that 
he  made  or  recorded  a  bet  on  the  result  of  the  contest  taking 
place  thereon,  and  that  he  did  none  of  the  things  mentioned 
in  the  last  paragraph  of  that  section  are  practically  undenied. 
Therefore,  that  the  acts  performed  by  the  relator  were  only 
those  for  which,  by  section  seventeen,  the  penalty  prescribed 
was  a  forfeiture  of  an  amount  equal  to  the  bet,  and  as  to 
which  it  was  provided  that  a  civil  action  to  recover  it  should 
be  the  exclusive  remedy,  must  be  regarded  as  established. 
Such  being  the  case,  it  follows  that,  by  whatever  name  the 
acts  of  the  relator  may  be  described,  the  only  punishment 
which  could  be  inflicted  was  that  provided  by  that  section,  if 
valid. 

It  is,  however,  persistently  urged  that  section  seventeen  is 
void  as  being  in  contravention  of  the  provisions  of  the  Constitu- 
tion relating  to  that  subject.  Without  indulging  in  any  refined 
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or  subtle  discussion  or  consideration  of  the  question  as  to  what 
may  or  may  not  fall  within  the  terms  poolselling,  bookmaking 
or  other  kinds  of  gambling  which,  under  the  Constitution,  may 
not  be  authorized,  and  in  relation  to  which  the  legislature  is 
charged  with  the  duty  of  passing  appropriate  laws  to  prevent, 
it  is  manifest  that  the  legislature  regarded  acts  of  the  charac- 
ter of  those  performed  by  the  relator  as  falling  within  its  con- 
demnation. Hence,  we  must  assume  that  his  acts  were  in 
conflict  with  the  spirit  and  purpose  of  the  Constitution.  In 
pursuance  of  its  mandate,  the  legislature  has  enacted  a  law 
which  forbids  such  acts  and  prescribes  as  a  penalty  that  a  per- 
son making  a  bet  or  record  of  it,  at  the  place  and  in  the  man- 
ner named,  shall  forfeit  an  amount  equal  to  the  value  of  the 
property  or  sum  wagered.  Whatever  its  indirect  effect  may 
be,  it  certainly  cannot  be  said  that  this  was  a  statute  which  in 
terms  authorized  any  of  the  forbidden  acts.  The  most  that 
can  be  said  is,  that  when  the  legislature  passed  that  section  of 
the  statute,  its  effect  was  to  reduce  the  then  existing  penalty 
or  punishment  for  that  particular  offense.  The  authority  to 
prescribe  the  punishment  for  the  offenses  mentioned  in  that 
provision  of  the  Constitution  is  expressly  conferred  upon  the 
legislature,  which  necessarily  included  a  delegation  to  it  of  the 
power  and  authority  to  increase  or  decrease  the  punishment 
for  offenses  of  that  character  to  such  an  extent  as  the  legisla- 
ture deemed  proper. 

It  is  not  within  the  province  of  this  court  to  declare  that 
section  seventeen  is  in  contravention  of  the  Constitution,  for 
the  reason  that  it  does  not  deem  the  provision  adopted  appro- 
priate or  sufficient  to  prevent  such  offenses.  The  Constitution 
in  express  terms  reposed  in  the  legislature  the  power,  and 
imposed  upon  it  the  duty  of  passing  such  laws,  thus  clothing 
it  with  the  right  to  consider  and  determine  for  itself  what 
laws  were  appropriate  and  should  be  passed  to  carry  it  into 
effect.  That  the  law  under  consideration  is,  in  a  sense,  appro- 
priate to  accomplish  the  purpose  of  that  provision  must  be 
admitted.  Whether  it  will  prove  less  effective  to  accomplish 
that  result  than  some  other  we  are  not  called  upon  to  deter- 
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mine.  It  being  in  a  degree  appropriate,  we  are  aware  of  no 
principle  of  constitutional  law  which  would  authorize  this 
court  to  condemn  it  as  invalid  or  unconstitutional,  because,  in 
our  opinion,  some  more  effective  or  more  appropriate  law 
might  have  been  devised  and  enacted.  So  long  as  this  leg- 
islation was  in  any  degree  appropriate  to  carry  into  effect 
the  purpose  of  the  Constitution,  it  does  not  fall  under  its 
condemnation. 

That  this  provision  of  the  Constitution  was  not  intended 
to  be  self-executing  is  manifest,  as  it  expressly  delegates  to 
the  legislature  the  authority,  and  requires  it  to  enact  such  laws 
as  it  shall  deem  appropriate  to  carry  it  into  execution. 

The  contention  of  the  appellant,  that  the  purpose  of  the 
enactment  of  section  seventeen  was  to  evade  or  defeat  the  pro- 
visions of  the  Constitution,  is  not  proved  and  cannot  be  pre- 
sumed, but  a  contrary  presumption  must  prevail.  Presumably 
the  purpose  was  laudable  and  proper,  such  as  the  legislature 
deemed  best  for  the  proper  and  efficient  accomplishment  of 
the  purpose  of  tlie  Constitution,  and  no  contrary  presumption 
will  be  indulged  in  by  this  court.  In  the  language  of  Allen, 
J.,  in  People  ex  rel.  v.  Alhertson  (55  N.  Y.  50,  54) :  "  Courts 
do  not  sit  in  review  of  the  discretion  of  the  legislature,  or 
determine  upon  the  expediency,  wisdom  or  propriety  of  legis- 
lative action  in  matters  within  the  power  of  the  legislature. 
Every  intendment  is  in  favor  of  the  validity  of  statutes ;  and 
no  motive,  purpose  or  intent  can  be  imputed  to  the  legislature, 
in  the  enactment  of  a  law,  other  than  such  as  are  apparent 
upon  the  face,  and  to  be  gathered  from  the  terms  of  the  law 
itself."  As  was  said  by  Denio,  Ch.  J. :  "  The  courts  cannot 
impute  to  the  legislature  any  other  than  public  motives  for 
their  acts.  If  a  given  act  of  legislation  in  not  forbidden  by 
express  words,  or  by  necessary  implication,  the  judges  cannot 
listen  to  a  suggestion  that  the  professed  motives  for  passing  it 
are  not  the  real  ones."  (People  ex  rel.  v.  Draper,  15  X.  Y. 
532,  545.) 

While  under  that  provision  the  legislature  would  have  no 
power  to  enact  laws  permitting  those  offenses,  or  which  in 
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terms  protected  persons  guilty  of  them  from  punishment,  yet 
where,  as  in  this  case,  the  act  is  forbidden  by  the  legislature 
and  the  statute  provides  a  penalty  or  forfeiture  for  a  disregard 
of  it,  the  determination  of  the  degree  of  punishment  or  the 
extent  of  the  penalty  is  vested  in  the  legislature  and  not  in 
the  courts. 

Without  further  discussion,  or  considering  the  question 
whether  the  legislation  under  consideration  was,  or  not,  best 
calculated  to  accomplish  the  design  of  the  Constitution,  we 
are  of  the  opinion  that  section  seventeen  was  not  in  couflict 
with  section  nine  of  article  one,  and,  hence,  is  constitutional 
and  valid. 

Treating  section  seventeen  as  valid,  and  construing  section 
three  hundred  and  fifty-one  of  the  Penal  Code  in  connection 
with  it,  it  at  once  becomes  obvious  that  the  relator  was  not 
guilty  of  any  offense  under  that  section  for  which  he  was 
liable  to  the  arrest  which  he  suffered  and  from  which  he  was 
discharged. 

The  order  of  the  Appellate  Division  was  proper  and 
should  be  affirmed. 

All  concur. 

Order  affirmed. 


The  People  of  the  State  of  New  York  ex  rel.  Samuel  B. 
Lawrence,   Respondent,   v.   John    Fallon,   Warden  and 
152     12  Keeper  of   the  City  Prison  of   the  City  of   New  York, 

170  «  58  Appellant. 

1.  Horse  Racing  not  a  Lottery — L.  1895,  Ch.  570.  The  conduct- 
ing, by  a  racing  association  organized  under  chapter  570,  Laws  of  1895, 
of  horse  races  for  premiums  or  stakes  consisting  of  a  definite  sum  payable 
by  the  association  out  of  its  general  funds,  without  regard  to  the  amount 
of  the  entrance  fees  paid  by  the  competitors,  does  not  constitute  a  lottery, 
within  the  meaning  of  that  term  as  defined  by  the  Penal  Code. 

2.  Bookmaking  —  Poolselling.  The  conducting  of  horse  races  by  a 
racing  association  for  premiums  or  stakes,  in  the  usual  way  and  under  the 
rules  generally  adopted  by  racing  associations,  does  not  render  its  officers 
guilty  of  either  bookmaking  or  poolselling. 
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8.  Racing  for  Phizes  not  Gambling.  The  offering  or  paying,  by  a 
racing  association,  of  premiums  or  prizes  to  the  successful  horses,  out  of 
its  general  funds,  to  which  the  horse  owners  participating  in  the  races 
have  contributed  by  payments  into  the  general  treasury  of  the  association, 
constituting  a  part  of  its  general  assets  for  the  time  being,  subject  only  to 
the  obligation  of  the  association  to  pay  the  amount  of  the  several  prizes, 
does  not  constitute  gambling,  within  the  provisions  of  the  Constitution 
(Art.  1,  §  9),  which  forbid  lotteries,  poolselling,  bookmaking  and  every 
other  kind  of  gambling. 

4.  Constitutionality  of  L.  1895,  Ch.  570.  Chapter  570,  Laws  of 
1895,  is  not  violative  of  the  provisions  of  the  Constitution  forbidding  gam- 
bling, in  that  it  authorizes  associations  organized  under  it  to  hold  and 
conduct  meetings  for  races  for  premiums  or  prizes  to  be  awarded  to  the 
successful  horses. 

5.  Racing  for  Stakes  —  Penal  Code,  §352.  Chapter  570,  Laws  of 
1895,  is  a  special  law,  and  the  conducting  of  races  authorized  by  it  consti- 
tutes an  exception  to  section  852  of  the  Penal  Code,  which  prohibits  racing 
for  a  stake,  bet  or  reward,  "  except  as  allowed  by  special  law." 

People  ex  rel.  Laufrenee  v.  Fallon,  4  App.  Div.  82,  affirmed. 

(Argued  January  18,  1897;  decided  March  2,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
11,  1896,  which  affirmed  an  order  of  the  Court  of  Oyer  and 
Terminer  for  the  city  and  county  of  New  York,  sustaining 
writs  of  habeas  corpus  and  certiorari,  and  discharging  relator 
from  the  custody  of  appellant. 

The  facte,  so  far  as  material,  are  stated  in  the  opinion. 

John  D.  Lindsay  for  appellant.  A  scheme  for  the  dis- 
tribution of  money  by  chance,  namely,  for  the  distribution 
of  money  dependent  upon  the  result  of  a  horse  race,  among 
persons  who  have  paid  or  agreed  to  pay  a  valuable  considera- 
tion for  such  chance,  is  a  lottery  within  the  meaning  of  the 
Constitution,  and  the  contriving,  etc.,  thereof  is  an  offense 
punishable  under  the  Penal  Code.  (Const.  X.  Y.  1821,  art. 
7,  §  11 ;  Const.  X.  Y.  1846,  art.  1,  §  10 ;  Const.  X.  Y.  art.  1, 
§  9 ;  Governors,  etc.,  y.A.A.  Union,  7  X.  Y.  228 ;  Irving  v. 
Britton,  8  Misc.  Rep.  202 ;  Penal  Code,  §  323 ;  People  v. 
Payne,  3  Den.  88 ;  Hull  v.  Buggies,  56  X.  Y.  426 ;  Xegley 
v.  Devlin,  12  Abb.  [N.  S.]  210;  Wilkinson  v.   Gill,  74  X. 
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Y.  63 ;  People  v.  Noelke,  94  N.  Y.  137;  Horner  v.  U.  S, 
147  U.  S.  439 ;  U.  8.  v.  Ziegler,  30  Fed.  Rep.  499 ;  U.  S.  v. 
Wallis,  58  Fed.  Rep.  942 ;  State  v.  LoveU,  10  Vroom,  458  ; 
State  x.  Clark,  S3  N.  H.  329;  Com.  v.  Wright,  137  Mass. 
250.)  The  scheme  set  forth  in  the  informations  herein,  even 
if  not  a  lottery,  was  a  gambling  scheme.  {Brno's  Appeal,  55 
Penn.  St.  294 ;  Wilkinson  v.  Gill,  74  N.  Y.  63 ;  Harris  v. 
White,  81  N.  Y.  533 ;  Ruckman  v.  Pitc/ter,  1  N.  Y.  392 ; 
Irving  v.  Britton,  8  Misc.  Rep.  201 ;  Ludington  v.  Dudley, 
9  Misc.  Rep.  700 ;  Reilly  v.  <5Vay,  77  Hun,  402 ;  ToUett  v. 
Thomas,  L.  R.  [6  Q.  B.]  514 ;  State  v.  Lovell,  10  Vroom, 
456.)  If  chapter  570  of  the  Laws  of  1895  was  intended  to 
authorize  "  sweepstakes  "  races  of  the  character  described  in 
the  information  herein,  it  is  clearly  violative  of  section  9  of 
article  1  of  the  Constitution  of  1894,  and  void,  so  far,  at 
least,  as  it  attempts  to  authorize  the  acts  thereby  prohibited. 
(Const.  N.  Y.  art.  1,  §  9 :  Story  on  Const.  [5th  ed.]  §  375  ; 
Cooley's  Const.  Lim.  [5th  ed.]  55, 56  ;  Potter's  Dwarris  on  Stat. 
Ill ;  People  ex  rel  v.  Bd.  Suprs.  iT.  Y.,  16  N.  Y.  424 ;  Salters 
v.  Tobias,  3  Paige,  345  ;  Jackson  v.  Phelps,  3  Caines,  62-69 ; 
Pardee  v.  Blanchard,  19  Johns.  442  ;  People  ex  rel.  v.  Wilson, 
3  Hun,  437 ;  Reiser  v.  IT.  T  S.  Assn.,  39  Penn.  St.  137 ;  Gover- 
nor v.  Porter,  5  Humph.  165  ;  Calhoun  v.  McLendon,  42  Ga. 
405  ;  Wertinghauser  v.  People,  44  Mich.  265  ;  Ex  parte  Blan- 
chard, 9  Nev.  101.)  If  the  act  is  constitutional,  and  does  not 
attempt  to  authorize  the  holding  of  races,  which  are  lotteries,  or 
any  other  form  of  gambling  within  the  meaning  of  the  consti- 
tutional prohibition,  then  the  relator  is  shown  so  have  been 
guilty  of  a  criminal  offense,  and  was  improperly  discharged 
from  custody.     (Penal  Code,  §  352 ;  L.  1895,  ch.  570,  §  16.) 

Benjamin  Steinhardt  for  appellant.  The  information 
clearly  charged  the  defendant  with  contriving  a  lottery. 
(Penal  Code,  §  323 ;  Wilkinson  v.  GiU,  74  N.  Y.  63 ;  State 
v.  Nates,  3  Hill  [S.  C],  200 ;  State  v.  Gupton,  8  Ired.  [N. 
C]  271 ;  State  v.  Zwell,  10  Vroom  [N.  J.],  458 ;  Irving  v. 
Britton,  8  Misc.  Rep.  201 ;  Swigart  v.  People,  40  N.  E.  Rep. 
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432 ;  Shafner  v.  Pinchbach,  133  111.  410 ;  Ellis  v.  Seal,  18 
Me.  337 ;  Grace  v.  McElroy,  1  Allen,  563 ;  Cheesum  v. 
State,  8  Blackf.  332 ;  Wilkinson  v.  Tousley,  16  Minn.  299 ; 
McLane  v.  Iloffman,  30  Ark.  428 ;  People  v.  Weithoff,  51 
Mich.  203 ;  Comly  v.  Ililligrass,  94  Penn.  St.  132.)  The 
information  showed  the  defendant  conducted  an  office  at  173 
Fifth  avenue  in  the  city  of  New  York ;  but  it  was  not  neces- 
sary to  allege  that  he  kept  a  room  or  place  with  books  or 
apparatus  for  the  purpose  of  selling  pools  or  recording  bets,  for 
if  he  did  sell  pools,  and  if  he  did  record  bets,  he  was  guilty  of  a 
violation  of  section  351  of  the  Penal  Code,  even  if  he  had  none 
of  the  apparatus.  {State  v.  Lowell,  10  Vroom,  458 ;  ReiUy  v. 
Gray,  77  Hun,  402 ;  Irving  v.  Britton,  8  Misc.  Eep.  201 ;  Lud- 
ington  v.  Dudley,  9  Misc.  Eep.  700 ;  Toilet  v.  Thomas,  L.  K. 
[6  Q.  B.]  514 ;  L.  1877,  ch.  178 ;  Comm.  v.  Ferry,  146  Mass. 
203;  J  P.  &  V.  S.  I  Co.  v.  Bd.  of  Police,  11  Abb.  [N.  C] 
342 ;  Murphy  v.  Bd.  of  Police,  11  Abb.  [K  C]  337.)  The 
relator  was  guilty  of  maintaining  a  nuisance.  (Penal  Code, 
§  352.)  The  Percy-Gray  Law  is  unconstitutional  in  authoriz- 
ing and  allowing  gambling,  and,  therefore,  afiEords  no  protec- 
tion to  the  relator.  (Const.  N.  Y.  art.  1,  §  9 ;  Ex  parte 
Blanchard,  9  Nev.  101 ;  Bell  v.  State,  5  Sneed,  507 ;  Gib- 
bons v.  Gouverneur,  1  Den.  171 ;  Harris  v.  White,  81  N.  Y. 
533 ;  Ruckman  v.  Pitcher,  1  N.  Y.  392 ;  Irving  v.  Britton, 
8  Misc.  Eep.  201 ;  Ludington  v.  Dudley,  9  Misc.  Eep.  700 ; 
Reilly  v.  Gray,  77  Hun,  402  ;  Tollett  v.  Thomas,  L.  E.  [6  Q. 
B.]  514 ;  State  v.  Lovell,  10  Vroom,  456.) 

Elihu  Root,  Joseph  S.  Auerbach  and  John  M.  Bowers  foi 
respondent.  A  contract  by  an  association  to  award  a  purse  to 
the  successful  one  among  competitors  who  contribute  towards 
it,  or  a  contract  with  the  association  by  any  such  competitor 
so  to  contribute,  is  not  a  lottery,  is  not  gambling,  nor  even 
betting,  but  is  a  contract  enforceable  at  law.  \llarris  v. 
White,  81 N.  Y.  532 ;  Porter  v.  Day,  71  Wis.  298 ;  Diggie 
v.  Biggs,  L.  E.  [2  Ex.  D.]  422 ;  Delier  v.  P.  C.  A.  Society, 
57  Iowa,  481 ;  Jordan  v.  Kent,  44  How.  Pr.  206 ;  Costello  v. 
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Curtis,  13  Wkly.  Dig.  20  ;  Misner  v.  Knapp,  13  Oreg.  135 ; 
Ex  parte  King,  2  Deacon  B.  C.  28 ;  2  M.  &  A.  Bank.  Cas. 
676;  Crofton  v.  Colgan,  10  Ir.  C.  L.  139.)  Raxjes  for 
"  sweepstakes,"  consisting  of  a  purse  offered  by  an  association, 
and  contributed  to  or  augmented  by  entrance  fees  of  com- 
petitors, are  not  gambling,  poolselling  or  lotteries.  (Bishop 
on  Stat.  Crimes,  §  857;  Beilly  v.  Gray,  77  Hun,  402;  1  R. 
S.  662;  Penal  Code,  §§  336-353;  People  v.  Todd,  51  Hun, 
446 ;  L.  1895,  ch.  570;  Hughes  v.  Murdoch,  13  South.  Rep. 
182  ;  People  ex  rel.  v.  Kelly,  76  1ST.  Y.  475  ;  Harris  v.  White, 
81  N.  Y.  532 ;  Morgan  v.  Groff,  4  Barb.  524 ;  Bunn  v.  Biker, 
4  Johns.  425;  Vischer  v.  Yates,  11  Johns.  21 ;  Campbell  v. 
Richardson,  10  Johns.  406  ;  People  v.  Sergeant,  8  Cow.  139.) 

Martin,  J.  The  relator  was  arrested  upon  three  distinct 
criminal  charges.  One  was  for  a  violation  of  chapter  eight  of 
the  Penal  Code,  forbidding  lotteries  and  the  sale  of  lottery 
tickets ;  another,  for  violating  section  three  hundred  and  fifty- 
one  of  the  Penal  Code,  which  relates  to  poolselling,  book- 
making  and  bets  and  wagers,  and  the  third  for  an  offense 
under  section  three  hundred  and  fifty-two  of  the  same  act, 
relating  to  racing  of  animals  for  stakes.  When  arraigned 
before  the  magistrate  he  waived  an  examination  and  was  com- 
mitted to  the  city  prison.  He  subsequently  sued  out  a  writ  of 
habeas  corpus,  upon  the  return  of  which  a  certiorari  was 
granted,  and  upon  the  hearing  before  the  Oyer  and  Terminer 
he  was  discharged. 

The  facts,  so  far  as  material,  may  be  briefly  stated.  The 
relator  was  an  officer  of  the  Westchester  Racing  Association, 
which  was  organized  under  chapter  570  of  the  Laws  of  1895. 
He,  together  with  other  officers  of  the  association,  announced 
and  advertised  the  intention  of  the  association  to  hold  a  meet- 
ing for  races  on  its  grounds,  and  offered  purses  or  premiums 
to  be  competed  for  at  a  time  named.  Owners  of  horses  were 
permitted  to  enter  them  for  the  races  by  paying  an  entrance 
fee,  which  became  the  property  of  the  association,  was  paid 
into  its  general  treasury  and  became  a  part  of  its  general  assets. 
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The  premiums  or  stakes  offered  by  the  association  were  for  a 
definite  sum,  without  regard  to  the  amount  of  entrance  fees 
received,  and  were  payable  out  of  its  general  funds.  The 
races  were  advertised,  managed  and  held  under  the  direction 
of  the  association  and  its  officers,  conducted  in  the  usual  way, 
and  governed  by  the  rules  generally  adopted  by  racing 
associations. 

The  first  contention  of  the  appellant  is  that  the  races  thus 
held  were  in  direct  violation  of  chapter  eight  of  the  Penal 
Code,  which  forbids  lotteries  and  the  sale  of  lottery  tickets. 
That  statute  defines  a  lottery  as  a  scheme  for  the  distribution 
of  property  by  chance,  among  persons,  who  pay  or  agree  to 
pay  a  valuable  consideration  for  the  chance.  It  is  obvious 
from  the  language  of  this  statute,  and  the  circumstances  exist- 
ing at  the  time  of  its  passage,  that  it  was  not  intended  to 
include  within  its  provisions  every  transaction  which  involved 
any  degree  of  chance  or  uncertainty,  but  its  plain  purpose  was 
to  prohibit  and  punish  certain  well-known  offenses  which  had 
existed  and  been  regarded  as  crimes  before  the  enactment  of 
that  law.  The  offenses  thus  sought  to  be  suppressed  have  long 
been  known  and  understood,  and  are  clearly  distinguishable 
from  the  racing  of  animals  for  stakes  or  prizes.  There  is  cer- 
tainly a  great  difference  between  a  contest  as  to  the  speed  of 
animals  for  prizes  or  premiums  contributed  by  others  and  a 
mere  lottery,  where  the  controlling,  and  practically  the  only 
element,  is  that  of  mere  chance  alone.  A  race  or  other  con- 
test is  by  no  means  a  lottery  simply  because  its  result  is  uncer- 
tain, or  because  it  may  be  affected  by  things  unforeseen  and 
accidental.  When  this  statute  against  lotteries  was  passed 
the  legislature  not  only  defined  the  meaning  of  the  term, 
which  cannot  be  fairly  said  to  include  a  test  of  speed  or 
endurance  of  horses  for  prizes  or  premiums,  but  it  at  the  same 
time  passed  a  statute  relating  to  the  racing  of  horses,  which 
shows  that  such  a  contest  was  not  intended  to  be  included 
among  the  offenses  which  should  be  punishable  under  the  stat- 
ute against  lotteries.  What  constitutes  a  lottery  was  consid- 
ered in  HeUZy  v.  Gray  (77  Hun,  402).  The  opinion  in  that 
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case  and  the  authorities  there  collated  show  quite  satisfactorily 
that  acts  like  those  performed  by  the  relator  do  not  and  were 
not  intended  to  constitute  an  offense  under  the  statute  relating 
to  that  subject.  We  are  of  the  opinion  that  the  courts  below 
properly  held  that  the  relator  was  guilty  of  no  offense  under 
the  statute  relating  to  lotteries. 

After  a  careful  examination  of  the  record,  brief,  argument 
and  authorities  cited  by  the  learned  counsel  for  the  appellant, 
we  fail  to  find  any  facts  or  to  discover  any  principle  of  law 
that  would  justify  us  in  holding  that  the  relator  was  guilty  of 
either  bookmaking  or  poolselling.  Nor  do  we  find  that  there 
was  any  evidence  even  tending  to  show  that  he  was  guilty  of 
either  of  those  crimes. 

Another  question  we  are  asked  to  determine  is,  whether  the 
races  held  by  the  association,  of  which  the  relator  and  his 
associates  were  officers,  constituted  gambling  within  the  pro- 
visions of  the  Constitution  of  this  state.  The  appellant  con- 
tends that  they  did,  and,  consequently,  even  if  authorized  by 
statute,  the  statute  was  violative  of  the  provisions  of  the  Con- 
stitution, which  forbids  lotteries  or  the  sale  of  lottery  tickets, 
poolselling,  bookmaking  and  every  other  kind  of  gambling, 
and,  therefore,  affords  no  protection  or  justification  to  the 
relator.  Chapter  570  of  the  Laws  of  1895  authorized  associa- 
tions organized  under  the  provisions  of  that  act  to  hold  and 
conduct  meetings  for  running  or  trotting  races  for  purses,  pre- 
miums, prizes  or  stakes,  to  be  contributed  by  the  corporation  or 
owners  of  horses  engaged  in  the  races,  or  others  who  were  not 
participants  therein,  but  forbade  any  other  person  than  the 
owners  of  contesting  horses  from  having  any  pecuniary  interest 
in  such  prizes  or  premiums  contested  for,  or  from  being  entitled 
to  receive  any  portion  thereof  after  the  race  was  finished,  and 
further  provided  that  the  whole  of  such  prize  should  be  awarded 
according  to  the  conditions  of  the  race.  The  validity  of  that 
statute  is  challenged,  and  the  appellant  insists  that  it  is  void 
for  the  reason  that  it  authorized  a  species  of  gambling  which 
was  in  terms  forbidden  by  the  Constitution  of  the  state.  As 
it  was  conceded  in  this  case  that  the  moneys  contributed  by 
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the  horse  owners  participating  in  the  races  were  paid  into  the 
general  treasury  of  the  association,  and  became,  for  the  time 
being,  a  part  of  its  general  assets,  subject  only  to  the  obliga- 
tion of  the  association  to  pay  out  of  its  funds  the  amount  of 
thirty-five  hundred  dollars  to  the  owners  of  the  first,  second 
and  third  horses  in  the  races,  the  inquiry  arises  whether  the 
offering  or  paying  of  premiums  or  prizes  contributed  in  that 
manner  constitutes  gambling,  within  the  meaning  of  the  con- 
stitutional provision  referred  to.  There  is  a  plain  and  obvi- 
ous distinction  between  a  race  for  a  prize  or  premium  contrib- 
uted in  that  manner,  and  a  race  where  the  stake  is  contributed 
by  the  participants  alone,  and  the  successful  contestant  is  to 
have  the  fund  thus  created.  The  latter  is  a  race  for  a  mere 
bet  or  wager,  while  the  former  is  for  a  prize  offered  by  one 
not  a  party  to  the  contest.  In  Harris  v.  White  (81  N.  T.  532) 
Judge  Folger  fully  discussed  and  quite  clearly  pointed  out  the 
distinction  between  a  race  for  a  prize  or  premium,  and  a  bet  or 
wager.  The  conclusion  reached  in  that  case  was  that  a  race  for 
a  prize  or  premium  offered  by  such  an  association,  under  cir- 
cumstances similar  to  those  existing  in  this  case,  was  not  within 
the  condemnation  of  the  law  relating  to  gambling,  or  illegal 
gaming.  If  the  doctrine  contended  for  by  the  appellant  is 
sustained,  it  would  seem  to  follow  that  the  farmer,  the  mechanic 
or  the  stockbreeder  who  attends  his  town,  county  or  state  fair, 
and  exhibits  the  products  of  his  farm,  his  6hop  or  his  stable,  in 
competition  with  his  neighbors  or  others  for  purses  or  pre- 
miums offered  by  the  association,  would  become  a  participant 
in  a  crime,  and  the  officers  offering  such  premium  would  become 
guilty  of  gambling  under  the  provisions  of  the  Constitution 
relating  to  that  subject.  Those  transactions  are  in  all  essential 
particulars  like  this.  In  those,  as  in  this,  one  of  the  parties 
strives  with  others  for  a  prize  ;  the  competing  parties  pay  an 
entrance  fee  for  the  privilege  of  joining  in  the  contest,  and 
in  those  cases,  as  in  this,  the  entrance  fee  forms  a  part  of  the  gen- 
eral fund  from  which  the  premiums  or  prizes  are  paid.  Indeed, 
all  those  transactions  are  so  similar  to  this  as  to  render  it 
impossible  to  discover  any  essential  difference  between  them. 
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The  decision  of  this  court  in  Harris  v.  White  renders  any 
further  discussion  of  the  question  unnecessary.  We  are  of 
the  opinion  that  the  offering  of  premiums  or  prizes  to  be 
awarded  to  the  successful  horses  in  a  race  is  not  in  any  such 
sense  a  contract  or  undertaking  in  the  nature  of  a  bet  or  wager 
as  to  constitute  gambling  within  the  spirit  and  intent  of  the 
constitutional  provision  under  consideration. 

Nor  can  it  be  held  that  the  relator  was  guilty  of  a  crime 
under  the  provisions  of  section  three  hundred  and  fifty-two  of 
the  Penal  Code.  That  section  prohibits  racing  for  a  stake, 
bet  or  reward,  except  as  allowed  by  special  law.  That  chap- 
ter five  hundred  and  seventy  is  a  special  law,  within  the  mean- 
ing of  that  section,  we  have  no  doubt.  It  is  manifest  that 
such  racing  was  not  intended  to  be  entirely  prohibited  by  this 
statute,  as  it  plainly  indicates  that  the  legislature  contem- 
plated the  existence  or  passage  of  special  laws  pertaining  to 
races  for  6takes  or  rewards. 

We  think  the  determination  of  the  courts  below  was  correct, 
and  that  the  order  of  the  Appellate  Division  should  be  affirmed. 

All  concur. 

Order  affirmed. 
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William  A.  Hankinson,  Respondent,  v.  Amy  E.  Vantine, 
Appellant,  Impleaded  with  William  II.  Kiker  et  al., 
Respondents,  et  al. 

1.  Mechanic's  Lien — Alteration  op  Building  by  Occupant— 
Consent  of  Owner.  The  requirements  of  the  Mechanic's  Lien  Law,  as 
to  the  consent  of  the  owner  of  a  building  to  the  performance  of  labor  or 
furnishing  materials  by  a  lienor  in  altering  the  building  on  the  employ- 
ment of  the  occupant,  are  not  met  by  a  mere  general  agreement,  which  is 
unknown  to  the  lienor,  that  the  occupant  may  make  alterations  at  his  own 
expense;  but  the  statute  requires  either  that  the  owner  shall  expressly  con- 
sent to  the  particular  alteration  made,  or  that,  with  a  knowledge  of  the 
particular  object  for  which  they  are  employed,  he  acquiesces  in  the  means 
adopted  for  that  purpose. 

2.  Alteration  of  Leased  Building  by  Lessee  —  Consent  of  Owner 
Essential  to  Lien  of  Materialman.  Where  a  lease  of  a  building  pro- 
vides that  the  lessee  shall  not  make  any  alterations  without  the  consent  of 


1897.]  Hankinson  v.  Vantine.  21 

N.  Y.  Rep.]  Statement  of  case. 

the  owner,  under  penalty  of  forfeiture,  a  mere  general  consent  of  the 
owner  that  the  lessee  in  occupation  may  make  alterations  at  his  own 
expense  does  not  constitute  a  consent  by  the  owner  that  a  third  party  shall 
furnish  labor  or  materials  for  the  alterations,  so  as  to  make  such  labor 
and  materials  the  basis  of  a  mechanic's  lien  upon  the  building,  especially 
in  the  absence  of  any  notice  or  knowledge  on  the  part  of  the  owner  from 
-which  such  consent  can  be  implied. 

8.  Lien  bt  Estoppel  —  Insufficiency  of  Facts.  A  lien  for  labor  and 
materials  furnished  in  altering  a  building  for  a  lessee  in  occupation  with- 
out any  sufficient  consent  on  the  part  of  the  owner  to  support  a  lien  under 
the  statute,  cannot  be  sustained  in  equity  upon  tne  ground  that  a  consent 
to  make  alterations  at  the  lessee's  own  expense,  given  by  the  owner  to  the 
lessee,  provided  that  the  owner  should  have  the  benefit  of  alterations  at 
the  expiration  of  the  lease,  where  the  original  lease  contained  the  same 
provision,  and  the  lienor  knew  that  his  employer  was  not  the  owner  of 
the  building,  and  in  not  shown  to  have  been  influenced  by,  or  to  have 
known  of,  the  consent  given  by  the  owner  to  the  lessee,  and  it  does  not 
appear  that  the  alterations  were  made  with  the  knowledge  of  the  owner 
or  that  they  will  be  an  actual  benefit  to  the  owner. 

4.  Parol  Variation  of  Written  Agreement.  The  general  rule 
-which  excludes  evidence  of  parol  negotiations  and  undertakings,  when 
offered  to  contradict  or  substantially  vary  the  legal  import  of  a  written 
agreement,  applies  only  in  controversies  between  the  parties  to  the 
instrument. 

Ednkinson  v.  Biker,  10  Misc.  Rep.  185,  reversed. 

(Argued  January  26,  1897;  decided  March  2,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York,  entered 
December  1,  1894,  which  affirmed  a  judgment  of  the  Special 
Term  in  favor  of  plaintiff  entered  upon  the  report  of  a 
referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  L.  Hill  for  appellant.  The  spirit,  as  well  as  the  let- 
ter, of  the  Mechanic's  Lien  Law  is  that  the  owner  mnst,  in 
some  fonn,  consent  to  alterations  or  repairs  upon  property 
before  any  person,  be  he  laborer,  contractor,  materialman  or 
what  not,  can  acquire  any  right  respecting  it.  {Nellis  v.  Bet- 
linger,  6  Hun,  560  ;  Ousted  v.  Mathes,  77  K  Y.  388 ;  Bur- 
JciU  v.  Hcvrper,  79  K  Y.  273 ;  Otis  v.  Dodd,  90  N.  Y.  336 ; 


22  Hankinson  v.  Vantine.  [Mar., 

Points  of  counsel.  [Vol.  152. 

Schmate  v.  Mead,  125  1ST.  Y.  190 ;  Miller  v.  Mead,  127  X. 
Y.  544 ;  Spruck  v.  McRoberts,  139  1ST.  Y.  193.)  The  most 
that  can  be  said  of  the  paper  signed  by  Miss  Vantine  is  that 
she  knew  that  Riker  contemplated  making  alterations  without 
specification  of  details  or  substance.  But  that  is  not  enough 
to  charge  the  landlord.  {Havens  v.  W.  S.,  E.  L.  &  P.  Co., 
49  N.  Y.  S.  R.  771 ;  Began  v.  Borst,  11  Misc.  Eep.  96.) 
The  proof  of  Hiker's  statement,  in  the  negotiations  which  led 
to  these  writings,  of  the  changes  which  he  proposed  to  make, 
was  entitled  to  probative  force  as  explaining  the  object  and 
limitations  of  the  consent.  (Chester  v.  Bank  of  Kingston,  16 
N.  Y.  343 ;  Agawam  Bank  v.  Strever,  18  N.  Y.  509  ;  Whart 
on  Evi.  §  940 ;  Field  v.  Munson,  47  N.  Y.  221 ;  Blossom  v. 
Griffin,  13  N.  Y.  569 ;  Messmore  v.  N.  Y.  S.  cfe  L.  Co.,  40 
N.  Y.  422;  Truseott  v.  King,  2  Seld.  161 ;  Clarke  v.  Meigs, 
10  Bosw.  327 ;  G.  S.  Co.  v.  Whitin,  69  N.  Y.  328.)  The 
Biker  Company  and  Comyns'  estate  were  each  bound  to  pay 
for  these  improvements  by  their  covenant  with  Miss  Vantine. 
(Busenbury  v.  Fisher,  15  J.  &  S.  482 ;  Derham  v.  Lee,  15 
J.  &  S.  174 ;  87  X.  Y.  599.)  The  referee  was  bound  to  pro- 
vide for  a  separate  sale  of  the  leasehold  in  the  first  instance, 
and  the  exhaustion  of  all  personal  remedies  against  individ- 
uals liable  to  plaintiff  before  resorting  to  her  reversion.  That 
reversion,  at  the  very  utmost,  stood  in  the  relation  of  a  surety 
or  guaranty  fund.  It  was  separate  from  the  leasehold  which 
had  been  alienated.  The  same  rule  ought  to  have  been  applied 
as  in  sales  in  inverse  order  of  alienation.  (Bispham's  Princi- 
ples of  Equity,  §  360.) 

George  W.  Wicker  sham  for  William  A.  Hankinson,  respond- 
ent. The  estate  of  Miss  Vantine,  in  the  premises  355  Sixth 
avenue,  is  subject  to  a  lien  for  the  work  done  and  materials 
furnished  in  making  alterations  and  repairs  thereon  for  her 
lessee,  "W.  H.  Riker,  which  she  had  consented  he  should  have 
done.  (L.  1885,  ch.  342;  L.  1888,  ch.  316,  §  25;  Pell  v. 
Baur,  133  N.  Y.  382;  Schmalz  v.  Mead,  125  N.  Y.  188; 
Hackett  v.  Badeau,  63  1ST.  Y.  476  ;  Rusted  v.  Mathes,  77  2f. 
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Y.  388 ;  NeUi*  v.  Bellinger,  6  Hun,  560 ;  Otis  v.  Dodd,  90 
N.  Y.  336 ;  J/iTfer  v.  Mead,  127  N.  Y.  544 ;  Havens  v.  IF. 
&,  K  L.  ib  P.  Co.,  20  1ST.  Y.  Supp.  764;  143  1ST.  Y.  632 ; 
Cowen  v.  Paddock,  17  N.  Y.  Supp.  387;  137  N.  Y.  188; 
Ross  v.  Simon,  16  Daly,  160.)  The  defendant,  Amy  E.  Van- 
tine,  expressly  consented  to  the  performance  of  the  work 
upon  the  building  355  Sixth  avenue,  owned  by  her,  for  the 
value  of  which  the  lien  of  the  plaintiff  upon  her  interest 
therein  has  been  established.  {Havens  v.  W.  S.,  E.  L.  &  P. 
Co.,  20  1ST.  Y.  Supp.  764 ;  Cowen  v.  Paddock,  137  N.  Y.  188  ; 
Nellis  v.  Bellinger,  6  Hun,  560  ;  Hiistedv.  Mathes,  77  N.  Y. 
388 ;  Burkitt  v.  Harper,  79  K  Y.  273.)  The  work  having 
been  performed  upon  and  the  materials  furnished  to  both 
buildings  alike  as  one  job,  and  in  turning  them  into  one  build- 
ing, the  notice  of  lien  was  properly  filed  against  both  prop- 
erties jointly ;  but  the  referee  correctly  ascertained  the  price 
and  value  of  the  labor  and  material  performed  upon  and  fur- 
nished to  each  of  the  said  respective  houses,  and  reported  that 
the  plaintiff  was  entitled  to  a  lien  upon  each  building  for  the 
amount  so  found  to  have  gone  into  it.  (L.  1885,  ch.  342 ;  L. 
1887,  ch.  420,  §  20 ;  15  Am.  &  Eng.  Ency.  of  Law,  73,  74,  86 ; 
Kneeland  on  Mechanics'  Liens,  116;  2  Jones  on  Liens, 
§  1319;  Paine  v.  Dovmey,  4  E.  D.  Smith,  734;  Rogers 
v.  McKenzie,  4  Ves.  472 ;  Rourke's  Case,  5  Coke,  100 ; 
Story's  Eq.  Juris.  484;  McCauley  v.  Mildrum,  1  Daly, 
346;  Hall  v.  Sheehan,  69  N.  Y.  618;  Philips  v.  Gilbert, 
101  U.  S.  721;  Mandeville  v.  Reed,  13  Abb.  Pr.  173; 
Livingston  v.  Miller,  16  Abb.  Pr.  371 ;  Hay  den  v.  Logan, 
9  Mo.  App.  492 ;  Moore  v.  Thompson,  105  Mass.  305.) 
Taking  promissory  notes  from  W.  H.  Riker  for  the  balance 
due  the  plaintiff,  which  fell  due  after  the  expiration  of  the 
time  within  which  the  lien  was  required  to  be  filed,  but  before 
the  time  to  bring  suit  to  enforce  it  expired,  did  not  affect  the 
right  to  file  such  lien,  but  merely  postponed  the  time  of 
enforcing  it  until  after  the  maturity  of  the  notes.  {G.  Ins. 
Co.  v.  0.  I  Co.,  76  Hun,  194 ;  Carroll  v.  Sweet,  128  N.  Y. 
21 ;  Jogger  L  Co.  v.  Walker,  76  N.  Y.  522 ;  K  M.   Co.  v. 
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Eisenberg,  7  Misc.  Kep.  80 ;  Lvtz  v.  Ely,  3  E.  D.  Smith, 
621;  Althouse  v.  Warren,  2  E.  D.  Smith,  657;  Phillips  on 
Mechanics'  Liens,  §§  282,  311 ;  Miller  v.  Moore,  1  E.  D.  Smith, 
739 ;  Mott  v.  Lansing,  57  N.  Y.  112 ;  Grossman  v.  U.  R.  Co., 
127  N.  Y.  34 ;  Jones  v.  Moores,  67  Hun,  109.)  There  are  no 
material  errors  in  the  rulings  of  the  referee.  {Dixon  v.  La 
Farge,  1  E.  D.  Smith,  722 ;  Gay  v.  Brown,  1  E.  D.  Smith, 
725  ;  Muldoon  v.  Pitt,  54  N.  Y.  269 ;  Knapp  v.  Brown.  45 
K  Y.  207 ;  McMaster  v.  Ins.  Co.  of  N.  A.,  55  N.  Y.  234; 
Juilliard  v.  Chaffee,  92  N.  Y.  539  ;  Coleman  v.  7^  JV7a*.  Zfcmit, 
53  N.  Y.  388;  £.  &  Co.  v.  IP&to'n,  69  N.  Y.  328;  Eagleson 
v.  C7ar/fc,  2  E.  D.  Smith,  644;  Callanan  v.  Gilman,  107  N. 
Y.  360  ;  i/i?rm  v.  Wells,  7  N.  Y.  Supp.  61 ;  27  Abb.  [N.  C] 
202,  notes.) 

James  McKeen  for  Wm.  B.  Hiker  &  Son,  respondent. 
The  purchasers  of  the  leasehold  took  the  property  as  they 
found  it.  They  had  no  knowledge  or  notice  that  Riker  had 
come  under  any  obligations  to  the  mechanics  or  to  Miss  Van- 
tine  which  he  had  not  means  to  discharge.  As  such  pur- 
chasers of  a  lease  having  more  than  three  years  to  run,  they 
were  precisely  within  the  protection  of  the  Recording  Acts. 
(1  R.  S.  756,  §  1 ;  762,  §§  36,  37,  38 ;  L.  1885,  ch.  342,  §  5; 
McCorkle  v.  Ilerrman,  117  N.  Y.  303.)  It  is  urged  that 
the  purchasers'  title,  acquired  February  12, 1892,  to  the  lease- 
holds, was  defective  by  reason  of  Miss  Yantine  not  consenting 
to  the  assignment  by  Riker  to  them.  This  is  untenable.  {Brum- 
mell  v.  McPherson,  14  Ves.  173 ;  Murray  v.  Itarway,  56  N. 
Y.  337 ;  Smith  v.  Rector,  etc.,  107  K  Y.  610.)  The  plain 
and  obvious  meaning  of  the  corporation's  agreement  with 
Miss  Vantine  is  that  it  will  observe  and  perform  the  other 
terms  and  conditions  as  well  as  the  payment  of  rent  for  the 
entire  remainder  of  the  term.  (Townsend  v.  Schohy,  42  N. 
Y.  18 ;  Gerard  on  Titles,  182,  183.) 

Martin,  J.  This  action  was  to  foreclose  a  mechanic's  lien 
filed  by  the  plaintiff  against  two  lots,  known  as  numbers  353 
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and  355  Sixth  avenue  in  the  city  of  New  York,  for  the  sum 
of  $3,991.49,  being  the  balance  due  him  for  labor  and  mate- 
rial furnished  to  one  Riker,  in  altering  the  buildings  thereon. 
These  alterations  consisted  in  taking  out  the  party  wall  on 
the  first  and  basement  floors  between  two  stores,  one  owned 
by  the  appellant,  and  the  other  by  William  B.  Riker,  and 
fitting  them  up  as  a  drug  store.  The  work  was  alleged  to 
have  been  done,  and  the  materials  furnished,  at  the  special 
request  of  the  defendant  William  H.  Riker,  with  the  knowl- 
edge and  consent  of  the  appellant,  the  owner  of  number  355, 
and  William  B.  Riker,  the  owner  of  number  353. 

The  premises  of  the  appellant  were  owned  by  her  father  on 
the  tenth  day  of  November,  1888,  and  on  that  day  he  leased 
them  to  William  Comyns  for  the  term  of  ten  years  from  May 
1,  1889,  at  the  annual  rent  of  ten  thousand  dollars,  payable 
monthly  in  advance.  The  lease  was  recorded  in  November, 
1888:  The  lessee  covenanted  that  he  would  not  assign  the 
lease,  under-let  the  whole,  or  any  part  of  the  premises,  or 
make  any  alterations  therein,  without  the  consent  of  the  lessor, 
under  penalty  of  forfeiture  and  damages.  The  lease  also  pro- 
hibited the  use  of  the  premises  for  the  sale  of  any  kind  of 
intoxicating  beverages,  and  provided  that  the  lessee  would 
keep  the  buildings  and  sidewalks  in  good  order  and  condition, 
including  the  roof,  making  all  repairs  and  alterations  at  his 
own  cost.  It  further  provided  that  any  alterations  or  improve- 
ments made  thereon,  should,  at  the  termination  of  the  lease, 
revert  to  and  become  the  property  of  the  lessor  without  pay- 
ment therefor. 

The  original  lessor  died  January  25th,  1890,  leaving  a  last 
will  and  testament,  by  which  the  premises  known  as  number 
355  were  devised  to  the  appellant.  On  the  eighteenth  of 
May,  1891,  Comyns  assigned  his  lease  to  William  H.  Riker, 
and  the  appellant  consented  to  such  assignment;  she  also 
agreed  that  the  clause  in  the  original  lease,  relating  to  the  sale 
of  intoxicating  beverages,  should  not  apply  to  the  drug  busi- 
ness ;  that  Riker  might  sub-let  the  upper  part  of  the  premises, 
and  should  have  the  right  to  make  alterations  and  improve- 
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ments  on  the  building,  which  should  become  a  part  of  the 
premises,  and  remain  thereon  at  the  expiration  of  the  lease  as 
the  property  of  the  owner. 

On  the  trial,  the  referee,  in  effect,  found  that  all  the  work 
and  materials  furnished  by  the  plaintiff  were  furnished  with 
the  consent  of  the  appellant,  and  that  she  consented  to  the 
alterations  made  by  Hiker.  He  then  held  that  the  plaintiff 
had  a  valid  lien  upon  the  appellant's  premises  for  the  sum  of 
$2,418.44,  with  interest  from  January  1, 1892,  directed  a  judg- 
ment to  that  effect,  and  that  the  premises  of  the  appellant  be 
sold  to  satisfy  such  lien. 

The  referee  refused  to  find  that  the  appellant  had  no  con- 
tract or  dealings  with  the  plaintiff  in  connection  with  doing 
any  of  the  work  or  furnishing  any  of  the  materials  upon  the 
premises  owned  by  her,  although  the  undisputed  evidence  was 
to  that  effect.  He  also  refused  to  find  that,  shortly  previous 
to  the  execution  of  the  written  consent  relied  upon  by  the 
plaintiff,  the  appellant  had  an  interview  with  Hiker,  when  he 
asked  her  consent  to  the  assignment  of  the  lease,  and  that 
Hiker  then  stated  to  her  that  he  desired  to  make  an  archway 
between  the  two  stores  on  the  ground  floor,  to  raise  the  ceiling 
in  her  6tore,  and  agreed  that  if  she  would  consent,  and  the 
store  should  pass  into  other  hands  at  the  end  of  the  term,  he 
would  restore  the  building  to  its  present  condition.  He  was 
also  requested  to  find  that  that  was  the  only  proposition  made 
to  her  for  connecting  or  altering  her  store,  and  that  she  had 
no  notice  or  knowledge  of  any  intention  upon  the  part  of 
Hiker  to  make  any  other  repairs  or  alterations  upon  the  build- 
ing, which  was  denied.  To  these  findings,  refusals  to  find  as 
requested,  and  to  the  referee's  decision  that  her  premises  were 
subject  to  such  lien,  the  appellant  duly  excepted.  She  also 
excepted  to  his  direction  of  a  judgment  to  that  effect. 

On  the  trial  the  plaintiff  called  the  appellant  as  a  witness, 
and  proved  by  her  that  the  only  changes  that  were  proposed 
to  be  made  when  she  signed  the  paper,  giving  consent  that 
Hiker  might  make  alterations,  were  the  cutting  of  an  arch 
through  the  party  wall  on  the  first  floor  and  the  raising  of  the 
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ceiling,  and  that  she  never  saw  the  building  or  alterations 
while  the  work  was  in  progress.  The  only  evidence  that  was 
not  in  corroboration  of  this  testimony  was  that  of  one  Roome, 
who  at  best  had  a  mere  impression,  and  an  examination  of 
whose  testimony  discloses  that  he  had  no  sufficient  recollec- 
tion of  what  took  place  between  the  appellant  and  William 
H.  Hiker  to  render  his  testimony  of  any  value.  Indeed,  his 
testimony  was  to  the  effect  that  he  had  no  clear  recollection 
about  anything  that  took  place  at  that  time. 

The  learned  referee  found  that  the  extent  of  the  appellant's 
information  as  to  the  alterations  made  was  not  conclusively 
shown  by  the  evidence,  but  that  he  did  not  regard  her  knowl- 
edge on  that  subject  as  material  for  the  reason  that  she  might 
have  ascertained  what  alterations  were  to  be  made.  This 
finding  was  also  excepted  to. 

We  think  the  evidence  of  the  appellant  to  the  effect  that 
she  never  knew  or  heard  of  any  of  the  alterations  made, 
except  the  raising  of  the  ceiling,  must  be  regarded  as  suffi- 
cient to  establish  that  fact.  The  plaintiff  cannot  claim  that 
the  referee  had  a  right  to  disregard  her  evidence  upon  the 
ground  that  she  was  an  interested  party  because  he  called  her 
as  a  witness  and  proved  these  facts  by  her,  thereby  assuring 
her  credibility  as  a  witness  upon  that  subject.  While  he 
might  have  shown  the  facts  to  be  different,  he  could  not 
impeach  or  deny  her  credibility.  Under  these  circumstances, 
we  think  those  facts  must  be  regarded  as  established,  that  the 
learned  referee  erred  in  refusing  to  find  them  upon  the  appel- 
lant's request,  and  in  finding  that  the  appellant  consented  to 
the  alterations  made.  Nor  do  we  think  he  was  justified  in 
holding  that  it  was  immaterial  what  information  she  possessed 
in  regard  to  the  alterations  made,  because  she  could  have 
ascertained  what  was  being  done  or  what  Riker  proposed  to 
do.  These  errors  require  a  reversal  of  the  judgment,  unless 
it  can  be  held  that  they  were  immaterial  and  could  not  have 
affected  the  result. 

Thus,  we  are  brought  to  the  consideration  of  the  question 
whether,  if  the  appellant  had  no  knowledge  that  Riker  intended 
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to  make  any  alterations,  except  those  mentioned,  or  that  he 
was  making  others,  her  property  can  be  made  subject  to  a  lien 
for  all  the  alterations  made,  upon  the  6ole  ground  that  she  gave 
the  written  consent  referred  to,  without  including  in  it  a  lim- 
itation to  the  effect  that  he  could  only  cut  the  arch  and  raise 
the  ceiling. 

At  this  point,  it  is  proper  to  consider  the  circumstances 
under  which  this  consent  was  given,  and  the  object  sought  to 
be  accomplished.  The  original  lease  which  was  assigned  to 
Hiker  contained  a  covenant  on  the  part  of  the  lessee  that  he 
would  not  make  any  alterations  without  the  consent  of  the 
lessor,  under  penalty  of  forfeiture  and  damages.  Obviously, 
the  purpose  of  the  written  consent  was  to  avoid  the  effect  of 
that  covenant,  and  thus  prevent  a  forfeiture.  Such  being  the 
purpose,  the  relation  of  the  parties  after  the  consent  was  the 
same  as  though  no  such  covenant  had  existed  in  the  original 
lease,  and  their  rights  the  same  as  they  would  have  been 
under  the  original  lease  if  it  had  contained  no  covenant  against 
making  alterations.  All  that  can  be  said  to  have  been  effected 
by  that  consent  is  that  it  permitted  Hiker  to  make  alterations 
without  incurring  the  forfeiture  provided  for  in  the  original 
lease.     It  is  obvious  that  such  was  its  sole  purpose. 

Assuming,  then,  that  Hiker  possessed  the  right,  under  the 
lease  and  the  appellant's  consent,  to  make  alterations  in  her 
building  without  forfeiture,  does  it  follow  that  thereupon  her 
property  became  liable  for  the  payment  of  any  amount  that 
might  be  expended  in  such  alterations  without  her  knowledge 
and  without  her  giving  any  other  consent  ?  I  think  not.  It 
cannot  be  seriously  contended  that  the  appellant's  written  con- 
sent had  any  reference  whatever  to  a  mechanic's  lien,  or  to 
any  labor  or  materials  furnished  by  the  plaintiff. 

The  statute  under  which  the  plaintiff  seeks  to  establish  a 
lien  upon  the  appellant's  property  in  effect  provides  that  any 
person  who  shall  hereafter  perform  any  labor  or  furnish  any 
materials  which  have  been  used  in  altering  or  repairing  any 
house  or  building,  with  the  consent  of  the  owner,  may,  upon 
filing  the  notice  of  lien  prescribed,  have  a  lien  for  the  princi- 
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pal  and  interest  of  the  price  and  value  of  such  labor  or  mate- 
rials upon  the  building  or  premises  upon  which  the  same  may 
stand.  The  consent  referred  to  in  this  statute  evidently  is  a 
consent  of  the  owner  to  the  performance  of  labor,  or  the  fur- 
nishing of  materials  for  the  purpose  named.  The  simple  fact 
that  the  appellant  gave  Riker  the  abstract  right  to  make  alter- 
ations in  her  store  at  his  own  expense,  of  which  consent  the 
plaintiif  had  no  knowledge,  by  no  means  amounted  to  a  con- 
sent by  her  that  the  plaintiff  should  furnish  labor  or  materials 
to  be  employed  in  making  alterations  upon  her  property,  espe- 
cially in  the  absence  of  any  notice  or  knowledge  on  her  part 
from  which  such  consent  could  be  implied. 

In  Struck  v.  McRoberta  (139  N.  Y.  193,  199),  Judge 
O'Brien,  who  delivered  the  opinion  of  the  court  in  that  case, 
said :  "  When  a  contractor,  mechanic  or  materialman  pro- 
poses to  erect  a  building,  or  to  expend  labor  or  material  upon 
land  under  a  contract  with  a  person  in  possession,  it  is  incum- 
bent upon  him  to  inquire  and  to  assure  himself  of  the  fact  that 
the  person  with  whom  he  contemplates  making  the  contract, 
or  for  whose  benefit  he  is  about  to  employ  labor  or  materials, 
has,  in  fact,  such  an  estate  or  interest  in  the  land  as  will  enable 
him  to  assert  a  statutory  lien.  If  he  fails  to  do  this,  or  is  mis- 
taken in  his  calculations  and  contracts  with  a  person  without 
title,  the  statute  does  not  impress  a  lien  upon  the  estate  of  the 
true  owner  unless  he  is  in  some  way  connected  with  the  con- 
tract or  has  given  his  consent  to  the  expenditure  in  such  man- 
ner as  to  bind  him  within  recognized  principles  of  equity." 

In  Cowen  v.  Paddock  (137  N.  Y.  188)  it  was  held  that  the 
facts  from  which  the  inference  of  consent  may  be  drawn  must 
be  such  as  to  indicate  a  willingness  on  the  part  of  the  owner  to 
have  the  improvements  made,  or  an  acquiescence  in  the  means 
adopted  for  that  purpose,  with  knowledge  of  the  object  for 
which  they  were  employed. 

Thus  it  seems  that  the  requirements  of  this  statute  as  to 
consent  are  not  met  by  a  mere  general  agreement  to  the  effect 
that  a  third  person  may,  at  his  own  expense,  make  alterations 
in  a  building  occupied  by  liim.     The  statute  requires  more. 
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It  requires  either  that  the  owner  shall  expressly  consent  to 
the  particular  alteration  made,  or  that,  with  a  knowledge  of 
the  particular  object  for  which  they  are  employed,  he 
acquiesces  in  the  means  adopted  for  that  purpose. 

In  this  case  we  find  no  evidence  whatever  to  indicate  the 
appellant's  willingness  to  have  these  particular  improvements 
made  by  Riker,  or  of  any  acquiescence  upon  her  part  in  the 
means  adopted  for  that  purpose,  unless  to  the  extent  of  raising 
the  ceiling  in  her  store.  We  are,  therefore,  of  the  opinion 
that  it  cannot  be  properly  held  that  there  was  any  knowledge 
or  conduct  upon  the  part  of  the  appellant  from  which  it  could 
be  implied  that  she  consented  to  the  performance  of  the  labor 
or  the  furnishing  of  materials  for  which  the  plaintiff  sought  to 
establish  his  lien.  The  learned  referee  held  that  knowledge 
upon  her  part  was  immaterial,  as  she  might  have,  in  some  way, 
ascertained  the  fact ;  how  we  are  not  informed.  Moreover, 
we  are  aware  of  no  principle  upon  which  it  can  be  properly 
held  that  the  appellant  had  any  such  opportunity  to  acquire 
knowledge  of  the  intended  alterations  as  to  make  it  the  equiva- 
lent of  actual  knowledge,  so  that  consent  on  her  part  might 
be  implied.  That  she  had  no  such  knowledge  is  proved  and 
not  denied.  Under  these  circumstances,  the  only  ground,  if 
any,  upon  which  the  plaintiff  was  entitled  to  establish  a  lien 
upon  the  appellant's  property,  was  by  virtue  of  the  written 
consent  which  was  actually  given.  The  effect  of  that  consent 
has  already  been  considered,  and  can  at  most  be  regarded  as 
extending  to  such  labor  and  materials  are  were  employed  in 
raising  the  ceiling  in  her  building. 

But  it  is  said,  and  was  held  by  the  learned  General  Term, 
that  oral  testimony  as  to  the  conversations  which  preceded  the 
execution  of  the  appellant's  written  consent  was  incompetent. 
In  the  first  place  the  plaintiff  is  not  in  a  position  to  insist 
upon  that  claim,  inasmuch  as  the  evidence  was  introduced  by 
him.  In  the  next  place  the  general  rule  which  excludes  evi- 
dence of  parol  negotiations  and  undertakings,  when  offered  to 
■contradict  or  substantially  vary  the  legal  import  of  a  written 
agreement,  applies  only  in  controversies  between  the  parties 
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to  the  instrument.  (Juilliard  v.  Chaffee,  92  N.  Y.  529,  534; 
New  Berlin  v.  Norwich,  10  Johns.  229 ;  McMaster  v.  Ins. 
Co.  of  N  A.,  55  N.  Y.  234;  Coleman  v.  First  Nat.  Bank, 
53  N.  Y.  388.)  It  is  obvious  that  the  doctrine  announced 
by  the  learned  General  Term  cannot  be  sustained.  Indeed, 
the  respondent's  counsel  contends  that  this  evidence  was 
admissible,  and  cites  the  foregoing  cases  as  sustaining  that 
doctrine.  Moreover,  if  the  contrary  doctrine  were  upheld, 
it  would  then  follow  that  the  appellant  gave  no  consent  what- 
ever which  would  render  her  property  liable  to  a  lien  for  any 
of  the  improvements  made  by  Riker,  as  we  have  already 
determined  that  her  written  consent,  of  which  the  plaintiff 
had  no  knowledge,  was  insufficient  to  justify  the  court  in 
holding  her  property  liable  to  a  lien  for  the  labor  and 
materials  furnished  by  the  plaintiff. 

Nor  do  we  think  the  conclusion  of  the  court  below,  that 
the  plaintiff's  lien  can  be  sustained  in  equity  upon  the  ground 
that  the  appellant  was,  at  the  expiration  of  the  tenant's  term, 
to  have  the  benefit  of  all  the  alterations  made,  if  she  should  so 
elect,  can  be  upheld.  The  answer  to  that  position  is  that 
before  any  consent  of  the  appellant  was  obtained  she  was 
entitled,  under  the  original  lease,  to  all  the  benefit  of  any 
alterations  which  should  be  made  upon  the  premises.  So  that 
she  acquired  nothing  by  reason  of  the  subsequent  provision  to 
the  same  effect. 

Again,  when  we  consider  the  facts  in  this  case,  any  benefit 
she  might  derive  from  the  alterations  made  is  far  from  appar- 
ent. At  least  sixty-five  feet  of  her  party  wall,  both  in  the  base- 
ment and  on  the  first  floor,  have  been  removed,  and  the  front 
taken  out  and  changed,  so  that  before  she  can  enjoy  her  prop- 
erty separately  she  will  be  required  to  construct  sixty-five  feet 
of  party  wall,  two  stories  in  height,  and  change  the  entire 
front  of  her  building,  unless  the  assignee  of  Kiker  shall  make 
such  changes  for  her. 

The  plaintiff  knew  that  Riker  was  not  the  owner  of  the 
premises.  He  was,  therefore,  put  upon  inquiry  to  ascertain 
Hiker's  rights  as  lessee.  {Spruck  v.  McRdberts,  supra.) 
Besides,  there  is  no  evidence  that  he  was  ever  influenced  by 
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her  consent,  or  that  he  knew  of  its  existence.  As  we  have 
already  seen,  the  referee  found  that  the  appellant  was  in  a 
position,  before  signing  such  consent,  to  ascertain  the  full  par- 
ticulars in  regard  to  the  improvements  and  alterations  Riker 
proposed  to  make.  There  is  no  evidence  to  show  that  she  was 
able  to  ascertain  those  facts,  except  so  far  as  his  statement  in 
regard  to  the  arch  and  raising  the  ceiling  was  concerned,  as 
those  were  the  only  alterations  that  he  mentioned  to  her. 
That  she  knew  he  intended  to  make  others  was  not  proved. 
The  proof  also  shows  that  she  could  not  have  ascertained  the 
fact  from  the  acts  of  the  plaintiff  or  Riker  while  making  the 
alterations,  as  she  was  not  in  the  city  at  that  time. 

On  the  trial,  the  appellant,  upon  the  cross-examination  of 
the  plaintiff,  asked  him  if  Riker  told  him  whether  the  appel- 
lant had  given  him  permission  to  alter  the  store.  This  was 
objected  to  by  the  plaintiff  and  the  evidence  was  excluded. 
Under  such  circumstances,  it  is  manifest  that  the  doctrine  of 
estoppel  has  no  application  in  this  case. 

Without  further  discussion  of  the  various  questions  involved, 
we  are  of  the  opinion  that  the  learned  referee  erred  in  finding 
that  the  appellant  gave  any  such  consent  for  the  alteration  of 
her  building  as  is  contemplated  by  the  statute,  or  that  there 
was  any  consent,  express  or  implied,  which  would  make  her 
property  liable  to  a  lien  therefor,  unless  to  the  extent  of  rais- 
ing the  ceiling  in  her  store.  While  she  consented  that  an  arch 
between  the  two  stores  might  be  constructed,  inasmuch  as 
none  was  made,  she  cannot  be  held  liable  for  its  supposed  cost. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur,  except  O'Brien,  not  voting. 

Judgment  reversed. 
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'ited  8tt/^HARLES  Curran,  Kespondent,  v.  Louis  Galen,  as  President 
(Known  Under  the  Title  of  Master  Workman)  of  Brewery 
Workwomen's  Local  Assembly,  1796,  Knights  of  Labor, 
Joseph  Grossbergkr  and  George  Watts,  Appellants. 

1.  Workingmen's  Associations  —  Legitimate  Purposes.  The 
organization  or  co-operation  of  workingmen  is  not  of  itself  against  any 
public  policy,  and  must  be  regarded  as  having  the  sanction  of  law,  when 
it  is  for  such  legitimate  purposes  as  that  of  obtaining  an  advance  in  the 
rate  of  wages  or  compensation,  or  of  maintaining  such  rate. 

2.  Restriction  op  Individual  Right  op  Labor  —  Unlawful  Pur- 
pose —  Public  Policy.  If  the  purpose  of  an  organization  or  combina- 
tion of  workingmen  is  to  hamper  or  restrict  the  freedom  of  the  citizen  in 
pursuing  his  lawful  trade  or  calling,  and,  through  contracts  or  arrange- 
ments with  employers,  to  coerce  other  workingmen  to  become  members  of 
the  organization  and  to  come  under  its  rules  and  conditions,  under  the 
penalty  of  the  loss  of  their  positions  and  of  deprivation  of  employment, 
such  purpose  is  against  public  policy  and  unlawful. 

3.  Contract  with  Employers'  Association.  The  fact  that  a  contract 
between  %  workingmen's  organization  and  an  employers'  association  was 
entered  into  on  the  part  of  the  employers  with  the  object  of  avoiding  dis- 
putes and  conflicts  with  the  workingmen's  organization,  does  not  legalize 
a  plan  of  compelling  workingmen,  not  in  affiliation  with  the  organization, 
to  join  it,  at  the  peril  of  being  deprived  of  their  employment. 

Curran  v.  Galen,  77  Hun,  610,  affirmed. 

(Argued  January  29,  1897;  decided  March  2,  1897.) 
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Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered 
April  14,  1894,  which  affirmed  an  interlocutory  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  of  the  court  at 
Special  Term  sustaining  a  demurrer  to  the  answer. 

The  plaintiff  demands  damages  against  the  defendants  for 
having  confederated  and  conspired  together  to  injure  him,  by 
taking  away  his  means  of  earning  a  livelihood  and  prevent- 
ing him  from  obtaining  employment.  He  sets  out  in  his  com- 
plaint that  he  was  an  engineer  by  trade,  and  that,  previously  to 
the  acts  mentioned,  he  was  earning,  by  reason  of  his  trade,  a 
5 


34  Clkkan  v.  Galen.  [Mar., 

Statement  of  case.  [Vol.  152. 

large  income,  and  had  constant  employment  at  remunerative 
wages.  He  sets  forth  the  existence  of  an  unincorporated 
association  in  the  city  of  Rochester,  where  he  was  a  resident, 
called  the  Brewery  Workingmen's  Local  Assembly,  1796, 
Knights  of  Labor ;  which  was  composed  of  workingmen 
employed  in  the  brewing  business  in  that  city  and  was  a 
branch  of  a  national  organization  known  as  the  Knights  of 
Labor.  He  alleges  that  it  assumed  to  control  by  its  rules  and 
regulations  the  acts  of  its  members  in  relation  to  that  trade 
and  employment,  and  demands  and  obtains  from  its  members 
implicit  obedience  in  relation  thereto. 

Plaintiff  then  alleges  in  his  complaint  that  the  defendants 
Grossberger  and  Watts  wrongfully  and  maliciously  conspired 
and  combined  together,  and  with  the  said  local  assembly,  for 
the  purpose  of  injuring  him  and  taking  away  his  means  of 
earning  a  livelihood,  in  the  following  manner,  to  wit :  That 
in  the  month  of  November,  1890,  Grossberger  and  Watts 
threatened  the  plaintiff  that,  unless  he  would  join  said  local 
assembly,  pay  the  initiation  fee  and  subject  himself  to  its  rules 
and  regulations,  they  and  that  association  would  obtain 
plaintiff's  discharge  from  the  employment  in  which  he  then 
was  and  would  make  it  impossible  for  him  to  obtain  any 
employment  in  the  city  of  Rochester,  or  elsewhere,  unless  he 
became  a  member  of  said  association.  In  pursuance  of  that 
conspiracy,  upon  plaintiff's  refusing  to  become  a  member  of 
said  association,  Grossberger  and  Watts  and  the  association 
made  complaint  to  the  plaintiffs  employers  and  forced  them 
to  discharge  him  from  their  employ,  and,  by  false  and  malicious 
reports  in  regard  to  him,  sought  to  bring  him  into  ill-repute 
with  members  of  his  trade  and  employers  and  to  prevent  him 
from  prosecuting  his  trade  and  earning  a  livelihood.  The 
answer,  in  the  first  place,  admitted  all  that  was  alleged  in 
respect  to  the  organization  of  the  local  assembly,  as  to  how  it 
was  composed  and  as  to  its'  being  a  branch  of  the  national 
organization  of  the  Knights  of  Labor,  and  as  to  its  assuming 
to  control  the  acts  of  its  members  and  to  demand  from  them 
implicit  obedience.     It  then  denies,  generally  and  specifically, 
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each  and  every  other  allegation  in  the  complaint.  As  a  second 
and  separate  answer  and  defense  to  the  complaint,  the  defend- , 
ants  set  up  the  existence  in  the  city  of  Rochester  of  the  Ale  ' 
Brewers'  Association  and  an  agreement  between  that  asso-  \  / 
ciation  and  the  local  assembly  described  in  the  complaint,  to  i  \JL 
the  effect  that  all  employes  of  the  brewery  companies  belong-  J 
ing  to  the  Ale  Brewers'  Association  "  shall  be  members  of  the  / 
Brewery  Workingmen's  Local  Assembly,  1796,  Knights  of 
Labor,  and  that  no  employ^  should  work  for  a  longer  period 
than  four  weeks  without  becoming  a  member."  They  alleged 
that  the  plaintiff  was  retained  in  the  employment  of  the 
Miller  Brewing  Company  "  for  more  than  four  weeks  after  he 
was  notified  of  the  provisions  of  said  agreement,  requiring 
him  to  become  a  member  of  the  local  assembly  ; "  that  defend- 
ants requested  plaintiff  to  become  a  member  and,  upon 
his  refusal  to  comply,  "Grossberger  and  Watts,  as  mem- 
bers of  said  assembly,  and  as  a  committee  duly  appointed  for 
that  purpose,  notified  the  officers  of  the  Miller  Brewing  Com- 
pany that  plaintiff,  after  repeated  requests,  had  refused  for 
more  than  four  weeks  to  become  a  member  of  said  assembly," 
and  that  "  defendants  did  so  solely  in  pursuance  of  said  agree- 
ment, and  in  accordance  with  the  terms  thereof,  and  without 
intent  or  purpose  to  injure  plaintiff  in  any  way."  The  plain- 
tiff demurred  to  the  matter  set  up  as  a  separate  defense  to  the 
complaint,  upon  the  ground  that  it  was  insufficient,  in  law, 
upon  the  face  thereof.  The  Special  Term  and  General  Term 
have  sustained  the  demurrer,  and  the  question  is  whether  this 
matter,  set  up  by  way  of  special  defense,  is  sufficient  to  exon- 
erate the  defendants  from  the  charge,  made  in  the  complaint, 
of  a  conspiracy  to  injure  the  plaintiff  and  to  deprive  him  of 
the  means  of  earning  his  livelihood. 

W.  A.  Sutherland  and  D.  C.  Feely  for  appellants.  If  the 
plaintiff  was  under  contract  lor  a  period  which  had  not  expired, 
and  hence  was  discharged  from  employment  in  violation  of 
his  contract,  his  remedy  was  against  his  employer  and  not 
against  the  defendants.     (  Vickers  v.  Wifcox,  8  East,  1 ;  Mor- 
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ris  v.  Langdale,  2  B.  &  B.  283 ;  KendaU  v.  Stone,  5  N.  Y. 
14 ;  Beach  v.  lianney,  2  Hill,  309  ;  Butler  v.  ifent,  19  Johns. 
223 ;  Grain  v.  Petrie,  6  Hill,  522 ;  Lmoery  v.  IT.  fr  T.  Co., 
60  N.  Y.  198.)  Assuming  that  the  plaintiff  was  employed 
from  day  to  day  so  that  the  Miller  Brewing  Company  could 
discontinue  his  services  without  breach  of  contract,  the  second 
defense  is  a  good  answer.  (Penal  Code,  §  171a ;  B.  M.  Co. 
v.  JT.  W.  L.  Assn.,  54  Minn.  223.) 

A.  G.  Warren  for  respondent.  A  contract  cannot  be  set 
up  as  a  defense  to  an  action  for  damages  resulting  from  the 
carrying  out  of  such  contract,  when  the  plaintiff  in  such 
action  is  not  a  party  to  the  contract.  (Wright  on  Crim.  Con 
epiracy,  176 ;  liegina  v.  Rowland,  17  Ad.  &  El.  [N.  S.]  671.) 
An  act  which  is  in  itself  illegal  cannot  be  legalized,  not  alone 
as  to  the  parties,  but  also  as  to  others,  by  a  contract  to  do  the 
thing  which  the  law  forbids.  {Shaw  v.  Wheeler,  113  Mass. 
179;  Penal  Code,  §  171a.) 

Per  Curiam.  In  the  decision  of  the  question  before  us  we 
have  to  consider  whether  the  agreement  upon  which  the 
defendants  rely  in  defense  of  this  action,  and  to  justify  their 
part  in  the  dismissal  of  the  plaintiff  from  his  employment, 
was  one  which  the  law  will  regard  with  favor  and  uphold, 
when  compliance  with  its  requirements  is  made  a  test  of  the 
individual's  right  to  be  employed.  If  such  an  agreement  is 
lawful,  then  it  must  be  conceded  that  the  defendants  are  entitled 
to  set  it  up  as  a  defense  to  the  action  ;  forasmuch  as  they  allege 
that  what  they  did  was  in  accordance  with  its  terms. 

In  the  general  consideration  of  the  subject,  it  must  be  pre- 
mised that  the  organization,  or  the  co-operation,  of  working- 
men  is  not  against  any  public  policy.  Indeed,  it  must  be 
regarded  as  having  the  sanction  of  law,  when  it  is  for  such 
legitimate  purposes  as  that  of  obtaining  an  advance  in  the  rate 
of  wages  or  compensation,  or  of  maintaining  such  rate. 
(Penal  Code,  sec.  170.)  It  is  proper  and  praiseworthy,  and, 
perhaps,  falls  within  that  general  view  of  human  society, 
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f  which  perceives  an  underlying  law  that  men  should  unite  to 
achieve  that  which  each  by  himself  cannot  achieve  ;  or  can 
achieve  less  readily.     But  the  social  principle  which  justifies 
such  organizations  is  departed  from,  when  they  are  so  extended 
in  their  operation  as  either  to  intend,  or  to  accomplish,  injury 
to  others.     Public  policy  and  the  interests  of  society  favor  the  • 
utmost  freedom  in  the  citizen  to  pursue  his  lawful  trade  or '/ 
calling,  and  if  the  purpose  of  an   organization  or  combina- .' 
tion  of  workingmen  be  to  hamper,  or  to  restrict,  that  freedom, 
and,  through  contracts  or  arrangements  with  employers,  to 
coerce  other  workingmen  to  become  members  of  the  organiza- 
tion and  to  come  under  its  rules  and  conditions,  under  the 
penalty  of  the  loss  of  their  position,  and  of  deprivation  of, 
employment,  then  that  purpose  seems  clearly  unlawful  andl 
militates  against  the  spirit  of  our  government  and  the  nature  \ 
of  our  institutions.     The  effectuation  of  such  a  purpose  would 
conflict  with  that  principle  of  public  policy  which  prohibits   | 
monopolies  and  exclusive  privileges.     It  would  tend  to  deprive 
the  public  of  the  services  of  men  in  useful  employments  and 
capacities.'   It  would,  to  use  the  language  of  Mr.  Justice  Bar- 
rett in   People  ex  rel.  Gill  v.  Smith  (5  X.  Y.  Cr.  Rep.  at 
p.  513),  "impoverish  and  crush  a  citizen  for  no  reason  con-  : 
nected  in  the  slightest  degree  with  the  advancement  of  wages, 
or  the  maintenance  of  the  rate." 

Every  citizen  is  deeply  interested  in  the  strict  maintenance 
of  the  constitutional  right  freely  to  pursue  a  lawful  avocation, 
under  conditions  equal  as  to  all,  and  to  enjoy  the  fruits  of  his 
labor,  without  the  imposition  of  any  conditions  not  required 
for  the  general  welfare  of  the  community.  The  candid  mind 
should  shrink  from  the  results  of  the  operation  of  the  princi- 
ple contended  for  here ;  for  there  would  certainly  be  a  com- 
pulsion, or  a  fettering,  erf  the  individual,  glaringly  at  variance 
with  that  freedom  in  the  pursuit  of  happiness,  which  is  believed 
to  be  guaranteed  to  all  by  the  provisions  of  the  fundamental 
law  of  the  state.  The  sympathies,  or  the  fellow-feeling  which, 
as  a  social  principle,  underlies  the  association  of  workingmen 
for  their  common  benefit,  are  not  consistent  with  a  puq>ose  to 
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*  oppress  the  individual  who  prefers  by  single  effort  to  gain  his 
I  livelihood.  If  organization  of  workingmen  is  in  line  with 
good  government,  it  is  because  it  is  intended  as  a  legitimate 
instrumentality  to  promote  the  common  good  of  its  members. 
If  it  militates  against  the  general  public  interest,  if  its  powers 
are  directed  towards  the  repression  of  individual  freedom,  upon 
what  principle  shall  it  be  justified  ?  In  Regina  v.  lioiolands 
(17  Ad.  &  Ellis  [N.  S.],  671)  the  question  involved  was  of 
the  right  by  combination  to  prevent  certain  workingmen  from 
working  for  their  employers  and,  thereby,  to  compel  the  latter 
to  make  an  alteration  in  the  mode  of  conducting  their  busi- 
ness. The  Court  of  Queen's  Bench,  upon  a  motion  for  a  new 
trial  for  misdirection  of  the  jury  by  Mr.  Justice  Erle  below, 
approved  of  his  charge,  and  we  quote  from  his  remarks.  lie 
instructed  the  jury  that  "  a  combination  for  the  purpose  of 
injuring  another  is  a  combination  of  a  different  nature,  directed 
personally  against  the  party  to  be  injured,  and  the  law  allow- 
ing them  to  combine  for  the  purpose  of  obtaining  a  lawful 
benefit  to  themselves  gives  no  sanction  to  combinations  which 
\  have  for  their  immediate  purpose  the  hurt  of  another.  The 
\  rights  of  workmen  are  conceded  ;  but  the  exercise  of  free  will 
\and  freedom  of  action,  within  the  limits  of  the  law,  is  also 
'secured  equally  to  the  masters.  The  intention  of  the  law  is, 
^t  present,  to  allow  either  of  them  to  follow  the  dictates  of 
4heir  own  will,  with  respect  to  their  own  actions,  and  their 
(iwn  property,  and  either,  I  believe,  has  a  right  to  study  to 
promote  hie  own  advantage,  or  to  combine  with  others  to 
promote  their  mutual  advantage." 

The  organization  of  the  local  assembly  in  question  by  the 
workingmen  in  the  breweries  of  the  city  of  Rochester  may 
have  been  perfectly  lawful  in  its  general  purposes  and  methods 
and  may,  otherwise,  wield  its  power  and  influence  usefully 
and  justly,  for  all  that  appears.  It  is  not  for  us  to  say,  nor  do 
we  intend  to  intimate,  to  the  contrary ;  but  so  far  as  a  pur- 
pose appears  from  the  defense  set  up  to  the  complaint  that  no 
employ^  of  a  brewing  company  shall  be  allowed  to  work  for 
a  longer  period  than  four  weeks,  without  becoming  a  member 
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of  the  Workingmen's  Local  Assembly,  and  that  a  contract 
between  the  local  assembly  and  the  Ale  Brewers'  Association 
shall  be  availed  of  to  compel  the  discharge  of  the  independent 
employe,  it  is,  in  effect,  a  threat  to  keep  persons  from  work- 
ing at  the  particular  trade  and  to  procure  their  dismissal  from 
employment.  While  it  may  be  true,  as  argued,  that  the  con- 
tract was  entered  into,  on  the  part  of  the  Ale  Brewers'  Associ- 
ation, with  the  object  of  avoiding  disputes  and  conflicts  with 
the  workingmen's  organization,  that  feature  and  such  an  inten- 
tion cannot  aid  the  defense,  nor  legalize  a  plan  of  compelling 
workingmen,  not  in  affiliation  with  the  organization,  to  join 
it,  at  the  peril  of  being  deprived  of  their  employment  and  of 
the  means  of  making  a  livelihood. 

In  our  judgment,  the  defense  pleaded  was  insufficient,  in 
law,  upon  the  face  thereof,  and,  therefore,  the  demurrer 
thereto  was  properly  sustained. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

All  concur,  except  Haioht,  J.,  not  sitting. 

Judgment  affirmed. 
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James   J.  Ward,   Appellant,    v.   The   Metropolitan   Ele-  [e  78  AD1299, 

vated  Railway  Company  et  ah,  Respondents. 

1.  Release  to  Elevated  Railroad  —  Abandonment  of  Easements. 
A  release  by  an  abutting  owner  to  an  elevated  railroad  company  of  all 
easements  or  rights  appurtenant  to  the  premises  which  had  been  taken 
and  were  affected  by  the  maintenance  and  operation  of  the  road,  and  from 
all  causes  of  action  therefor,  past,  present  and  future,  with  a  consent  to  a 
perpetual  maintenance  and  operation  of  the  road,  effects  an  abandonment 
of  the  abutting  owner's  easements  of  light,  air  and  access  afforded  by  the 
street  in  front  of  the  premises. 

2.  Notice  —  by  Elevated  Railroad  as  to  Easements  of  Light,  Air 
and  Access.  The  possession  by  an  elevated  railroad  company  of  all  the 
rights  acquired  by  or  released  to  it  by  an  abutting  owner's  unrecorded 
release  of  easements  taken  or  affected,  and  of  causes  of  action  created  by 
the  maintenance  and  operation  of  the  road  in  front  of  the  premises,  is 
notice  to  a  subsequent  purchaser  of  the  premises  of  the  railroad  company's 
rights  inconsistent  with  easements  of  light,  air  and  access  afforded  by  the 
street  to  such  premises. 
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3.  Presumption  —  Continuing  as  Trespassers.  A  presumption  that 
an  elevated  railroad  company  continues  in  possession  as  trespasser  when 
it  was  to  some  extent  a  trespasser  as  against  abutting  owners  on  first 
obtaining  possession,  cannot  be  relied  upon  by  a  subsequent  purchaser  of 
abutting  premises  to  overcome  the  effect  of  such  possession  as  notice  of 
the  company's  rights  under  an  unrecorded  release  of  the  vendor's 
easements. 

Ward  v.  Metropolitan  El.  R.  R.  Co.  (82  Hun,  545),  affirmed. 

(Argued  February  12,  1897;  decided  March  2,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Decem- 
ber 20,  1894,  which  affirmed  a  judgment  in  favor  of  defend- 
ants entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term  dismissing  plaintiff's  complaint  upon  the  merits. 

This  action  was  commenced  in  October,  1^90,  to  enjoin  the 
defendants  from  operating  their  road  in  front  of  the  plaintiffs 
premises,  known  as  numbers  238,  240  and  242  Soutli  Fifth 
avenue,  in  the  city  of  New  York,  and  to  recover  damages  for 
interfering  with  the  light,  air  and  access  thereto,  by  reason  of 
the  maintenance  and  operation  of  the  defendants'  elevated 
road.  The  defendants  had  both  legislative  and  municipal 
consent  to  build  and  operate  it. 

On  the  trial  the  defendants  introduced  in  evidence  a  release, 
whereby  Johanna  Leipziger,  the  plaintiff's  grantor,  in  consid- 
eration of  thirty-three  hundred  dollars,  paid  to  her  by  the 
defendants,  released  to  them  the  easements  or  rights  appurte- 
nant to  those  premises,  which  had  been  taken  and  were  affected 
by  the  maintenance  and  operation  of  their  road.  She  also 
released  them  from  all  causes  of  action  therefor,  past  and 
future,  and  consented  to  a  perpetual  maintenance  and  opera- 
tion of  such  road  in  front  of  the  premises.  This  instrument 
has  never  been  recorded. 

Six  months  later,  the  plaintiff's  grantor,  who  was  still  the 
owner  of  the  premises  in  question,  by  full  covenant  deed, 
conveyed  them  to  the  plaintiff  without  reservation  or  allusion 
to  her  previous  release  to  the  defendants.  The  plaintiff's  deed 
was  duly  recorded  January  30,  1^90.     The  only  rights  the 
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plaintiffs  grantor  ever  possessed  in  South  Fiftli  avenue,  as 
appurtenant  to  her  premises,  were  those  of  light,  air  and  access. 
When  the  plaintiff  acquired  his  title,  the  defendants  were  in 
possession  of  the  railroad  in  front  of  the  premises,  and  were 
using  and  occupying  it  to  the  knowledge  of  the  plaintiff.  At 
the  time  of  his  purchase  he  made  no  effort  to  ascertain  by 
what  right  the  defendants  maintained  and  operated  their 
railroad. 

Eugene  D.  Hawkins  and  Edvmrd  W.  S.  Johnston  for 
appellant.  The  alleged  conveyance  by  Johanna  Leipziger  to 
the  defendants  of  the  easements  of  light,  air  and  access  appur- 
tenant to  the  plaintiff's  premises  was  a  conveyance  of  real 
estate  within  the  Recording  Acts,  and  unrecorded,  was  void  as 
against  a  subsequent  bona  fide  purchaser  without  notice  of 
those  easements.  (R.  S.  [Sth  ed.]  2475,  §  38 ;  Wiseman  v. 
Lueksinger,  84  X.  Y.  31 ;  Smell  v.  Levitt,  110  X.  Y.  604 ; 
Xellis  v.  Munson,  108  X.  Y.  453 ;  39  Hun,  229 ;  Taggart  v. 

Warner,  53  X.  W.  Rep.  33;  Sweeney  v.  St.  John,  28  Hun, 
634;    Winthrop  v.  Welling,  2  App.  Div.   232;    Bradley  v. 

Walker,  138  X.  Y.  291 ;  Chaplin  v.  Coinrs.  of  Highways, 
126  111.  264.)  The  deed  to  the  plaintiff  from  his  grantor,  by 
its  terms,  conveyed  to  him  these  easements  of  light,  air  and 
access,  then  apparently  tortiously  occupied  by  the  defendants. 
{Pappenheim  v.  Met.  El.  R.  Co.,  128  X.  Y.  437 ;  Robinson 
v.  Grave,  27  L.  T.  648  ;  21  W.  R.  223 ;  29  L.  T.  7 ;  21  W.  R. 
569 :  Colburn  v.  Marsh,  68  Hun,  269.)  The  plaintiff  was  a 
bona  fide  purchaser  for  value  of  these  casements,  without 
notice  of  the  release  or  conveyance  of  said  easements  to  the 
defendants,  except  so  far  as  the  possession  of  the  defendants 
was  notice  to  him  of  any  right  that  the  said  defendants  had  to 
such  easements.     (L.  F  Co.  v.  L.  G.  A  F.  Co.,  82  X.  Y.  476  ; 

Wood  v.  Chapin,  13  X.  Y.  509  ;  Ward  v.  Isbill,  73  Hun,  552.) 
The  occupation  by  the  defendants  of  the  easements  of  light,  air 
and  access  of  this  property  appurtenant  to  the  plaintiff's  prem- 
ises was  not  notice  to  the  plaintiff  before  he  bought  that  these 
easements  belonged  to  the  defendants  by  reason  of  this  alleged 
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unrecorded  release  or  conveyance,  and  had  not  been  appur- 
tenant to  the  premises  since  July  25,  1889,  when  the  defend- 
ants so  purchased  them  and  obtained  a  conveyance  of  them. 
(Wade  on  Notice,  §  302 ;  Merritt  v.  N.  R.  R.  Co.,  12  Barb. 
6<»5  ;  Emmons  v.  Murray,  10  X.  II.  398 ;  Harris  v.  Arnold, 
1  R.  I.  139 ;  1  Greenl.  on  Ev.  §  41 ;  Williamson  v.  Brown, 
15  X.  Y.  358 ;  Dey  v.  Dunham,  2  Johns.  Ch.  182 ;  Pope  v. 
AUen,  90  N.  Y.  302  ;  3  Washb.  on  Real  Prop.  284 ;  Cook  v. 
Travis,  20  X.  Y.  400;  Rogers  v.  Jones,  8  X.  II.  270; 
McMechan  v.  Grijfing,  3  Pick.  152.)  The  plaintiffs  right  to 
a  reversal  cannot  be  defeated  by  applying  the  doctrine  of 
abandonment  of  easements  to  this  case.  (Washb.  on  Ease- 
ments [4th  ed.],  690-703,  713;  Goddard  on  Easements, 
500,  513.)  The  plaintiff  is  entitled  to  recover  upon  the 
principle  that  the  person  who  has  put  it  in  the  power  of 
another  to  cause  loss  or  injury  to  a  third  party  must  bear  the 
loss  and  not  the  third  party.  (Page  v.  Krekey,  137  N.  Y. 
307;  Salens  v.  Dennett,  51  X.  H.  324;  Hunter  v.  Fitz- 
maurice,  102  Ind.  449  ;  Fletcher  v.  Peck,  6  Cranch,  133; 
Somes  v.  Brewer,  2  Pick.  184.) 

Julien  T.  Davies  and  Sherrill  Babcock  for  respondents. 
The  release  from  Leipziger,  the  plaintiff's  grantor,  to  the 
defendants  is  conclusive  evidence  of  an  abandonment  and 
extinguishment  of  the  easements.  (K.  C.  F.  Ins.  Co.  v.  Ste- 
vens, 101  X.  Y.  411 ;  Lahr  v.  M.  F.  R.  Co.,  104  X.  Y.  268; 
Pappenheim  v.  M.  F.  R.  Co.,  128  X.  Y.  436;  Foote  v.  M. 
F.  R.  Co.,  147  X.  Y.  367 ;  Bacharach  v.  Von  Eiff,  74  Hun, 
534 ;  Webster  v.  K.  C.  T.  Co.,  SO  Hun,  422 ;  Coleman  v.  M. 
B.  Im.  Co.,  94  X.  Y.  232  ;  Herzog  v.  .V.  Y.  El.  R.  R.  Co., 
76  Hun,  486 ;  Bohm  v.  M.  E.  R.  Co.,  129  X.  Y.  587 ;  Ste- 
vens v.  N.  Y.  El.  R.  R.  Co.,  130  X.  Y.  101.)  The  plaintiff 
is  not  such  a  bonafide  purchaser  without  notice  as  to  be  enti- 
tled to  the  protection  of  the  Recording  Act.  {Phelan  v. 
Brady,  119  X.  Y.  587;  Phelan  v.  Brady,  19  Abb.  [N.  C] 
289 ;  Holland  v.  Brown,  140  X.  Y.  348 ;  Bacharach  v.  Von 
Eiff,  74  Hun.  534 ;  Page  v.  Waring,  76  X.  Y.  463 ;  Ellis  v. 
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Horrman,  90  N.  Y.  466 ;  Lesley  v.  Johnson,  41  Barb.  359 ; 
Brinkerhoff  v.  Lansing,  4  Johns.  Ch.  65 ;  Broom  v.  Beers, 
6  Conn.  198;  Williamson  v.  Brown,  15  N.  Y.  358;  4  R.  S. 
[9th  ed.]  2469,  §  1.) 

Martin,  J.  The  opinion  of  the  learned  General  Term,  in 
which  all  the  questions  involved  in  this  case  are  fully  con- 
sidered, renders  any  extended  discussion  of  them  unnecessary, 
and  we  need  do  little  more  than  to  announce  our  conclusions. 

The  first  question  to  be  determined  is  whether  the  release 
executed  by  the  plaintiffs  grantor  to  the  defendants  effected 
an  abandonment  of  her  easement  of  light,  air  and  access 
afforded  by  the  street  in  front  of  the  premises.  Relying 
upon  the  case  of  White  v.  Manhattan  R.  Co.  (139  N.  Y.  19), 
the  courts  below  held  it  did.  We  think  the  doctrine  of  that 
case,  which  was  approved  in  Foote  v.  Met.  Elevated  R.  Co. 
(147  N.  Y.  367),  fully  supports  their  decisions  and  they  should 
be  upheld. 

The  plaintiff,  however,  claims  that  even  if  that  was  the 
effect  of  the  release,  still  it  was  a  conveyance  which  falls 
within  the  provisions  of  the  Recording  Act,  and  as  the  plaintiffs 
deed  was  first  recorded,  he  acquired  a  better  title  than  his 
grantor  possessed  when  such  conveyance  was  made.  If  it  be 
assumed  that  the  release  to  the  defendants  was  a  conveyance 
within  the  meaning  of  the  Recording  Act,  which  we  do  not 
decide,  yet,  as  the  defendants  were  in  open,  visible  and 
notorious  possession  of  all  the  rights  acquired  by  or  released 
to  them  and  their  possession  was  inconsistent  with  the  title  in 
the  plaintiff's  grantor  to  a  full  right  to  the  easements  of  light, 
air  and  access  afforded  by  the  street,  it  operated  as  a  notice  to 
the  plaintiff  of  the  defendants'  rights  therein.  {Phelan  v. 
Brady,  119  N".  Y.  587  ;  Page  v.  Waring,  76  N.  Y.  463, 470 ; 
Brown  v.  Volkening,  64  N.  Y.  76 ;  Holland  v.  Brown,  140 
N.  Y.  344,  347.)  That  principle  applies  to  easements  in  the 
possession  of  an  elevated  railway  as  well  as  to  other  property. 
{Mitchell  v.  Met.  El.  R.  Co.,  134  N.  Y.  11,  14.) 

There  was  no  proof  in  this  case  that  the  plaintiff,  when  he 
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purchased  the  premises,  possessed  any  knowledge  that  the 
defendants,  when  they  entered  upon  the  street  and  erected  their 
road,  were  trespassers  as  to  that  property.  The  most  that  can 
be  properly  claimed  is  that  he  may  have  had  some  general 
kuowledge  or  understanding  that  in  many  cases  the  defendants 
entered  upon  streets  and  built  their  road  without  consent  of 
the  abutting  owners.  Notwithstanding  these  facts  the  plain- 
tiff still  contends  that  as  the  defendants,  when  they  first 
obtained  possession,  were,  to  some  extent,  trespassers  as  against 
the  plaintiffs  predecessors  in  title,  the  law  raised  a  presump- 
tion, upon  which  the  plaintiff  had  a  right  to  rely,  that  they  con- 
tinued in  possession  as  such  trespassers,  and  not  otherwise. 
We  think  there  was  no  such  presumption  upon  which  the 
plaintiff  could  properly  depend.  (Brown  v.  Bowery  30  X.  Y. 
519,  531;  Vline  v.  JST.  Y.  C.  &  II.  B.  B.  B.  Co.,  101  N. 
Y.  «8,  120;  Pappenheim  v.  M.  E.  B.  Co.,  128  N.  Y.  436, 
451;  Oalmiy  v.  M.  E.  B.  Co.,  128  N.  Y.  132,  156;  Whar- 
ton on  Evidence,  §  1332.) 

But  suppose  such  a  presumption  existed,  did  it  relieve  the 
plaintiff  from  the  effect  of  the  notice  arising  from  the  defend- 
ants1 possession?  The  presumption  contended  for  was,  at 
most,  one  of  fact,  and  only  prima  facie  evidence  thereof.  It 
was  conclusive  as  to  no  one.  The  defendants  might  overcome 
it  by  proving  the  true  character  of  their  possession  and  the 
right  under  which  it  was  held.  If  the  plaintiff,  with  knowl- 
edge of  the  defendants'  possession  which  constituted  such 
notice,  and,  consequently,  imposed  upen  him  the  duty  of  ascer- 
taining upon  what  their  possession  was  founded,  instead  of 
making  actual  inquiry  of  the  defendants,  whereby  he  would 
have  ascertained  their  rights  or  estopped  them  from  asserting 
them,  chose  to  omit  such  inquiry  and  to  rely  upon  a  mere 
presumption  that  might  be  dispelled  by  proof,  he  did  so  at  his 
peril.  He  cannot  charge  the  defendants  with  the  result  of  his 
own  neglect,  but  must  himself  bear  the  consequences  thereof. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Thomas  H.  Slavin,  Appellant,  v.  The  State  of  New  York, 

Respondent. 

1.  Appeal  from  Board  of  Claims  —  Insufficient  Award.  An 
insufficient  award  by  the  Board  of  Claims  cannot  be  interfered  with  by  the 
Court  of  Appeals,  unless  upon  the  uncontradicted  evidence,  affected  by  no 
question  of  credibility,  the  award  was  inadequate,  or  where  in  ascertaining 
the  damages  the  board  adopted  a  wrong  principle. 

2.  Damages  —  Injury  to  Building  by  Water  from  Canal.  The 
amount  of  damages  recoverable  from  the  state  for  injury  to  a  building 
caused  by  leakage  of  water  from  a  canal  resulting  from  negligence  of  the 
state,  its  officers,  agents  and  servants,  cannot  be  limited  to  the  actual  out- 
lay made  by  the  claimant  in  the  partial  restoration  of  the  building,  but 
should  include  the  whole  expense  necessary  to  restore  the  building  in  a 
reasonable  manner,  %nd,  in  addition  thereto,  any  loss  of  rental  value  dur- 
ing the  time  required  to  make  necessary  reparations. 

(Submitted  February  12,  1897;  decided  March  2,  1897.) 

Appeal  by  claimant  from  an  alleged  insufficient  award  of 
the  Board  of  Claims  made  in  his  favor  April  13,  1894,  in  a 
claim  for  damages  alleged  to  have  been  sustained  by  him  from 
the  negligence  of  the  state  in  the  management  of  the  Cham- 
plain  canal. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Thomas  O'Connor  for  appellant.  The  claimant  having 
proved  the  damages  to  be  more  than  the  amount  of  the  claim 
filed,  and  there  being  no  contradictory  proof,  was  entitled  to 
an  award  for  the  full  amount  of  the  claim.  {Sayre  v.  State, 
123  N.  Y.  291.) 

Theodore  E.  Hancock  for  respondent.  The  true  measure 
of  damages  in  this  class  of  cases  is  the  difference  between  the 
value  of  the  premises  before  the  injury  and  the  value  imme- 
diately thereafter,  taking  into  account  the  damages  which 
have  resulted  from  the  defendant's  acts.  {Chase  v.  Jf.  Y.  C 
B.  R.  Co.,  24  Barb.  273 ;  Roxcland  v.  Baird,  18  Abb.  [N. 
C]  262 ;  Easterhrooh  v.  E.  R.  Co.,  51  Barb.  97.)     Claimant 


46  Slavin  t\  State.  [Mar., 

Opinion  of  the  Court,  per  Andrews,  Ch.  J.  [Vol.  152. 

was  not  entitled  to  recover  for  permanent  diminution  in  the 
value  of  his  premises,  but  only  such  as  he  sustained  prior  to 
the  commencement  of  his  action.  (Ottenot  v.  N.  Y.,  L.  <fe 
W.  R.  Co.,  119  K  Y.  603,  604;  Ulbxe  v.  N.  Y.  tf.'cfr  //. 
R.  R.  R.  Co.,  101  N.  Y.  98;  Ptmd\.  M.  E.  R.  Co.,  112 
K".  Y.  186  ;  Gumb  v.  T.  T.  S.  R.  Co.,  114  N.  Y.  414 ;  Easter- 
brook  v.  E  R.  Co.,  51  Barb.  97  ;  Whart.  on  Neg.  300,  326, 
424,  427,  847;  Chase  v.  J\T.  Y.  C  R.  R.  Co.,  24  Barb.  273; 
Abb.  Tr.  Ev.  594,  596.)  The  claimant  was  not  entitled 
to  be  reimbursed  botli  for  loss  in  rental  value  and  for  the 
expenditure  by  him  to  fill  cinders  in  the  cellar  to  raise  the 
floor  out  of  the  water.  This  latter  is  not  a  proper  item  of 
damage.  {Rowland  v.  Balrd,  18  Abb.  [X.  C]  256 ;  Easter- 
brook  v.  K  R.  Co.,  51  Barb.  97;  Chase  v.  N.  Y.  C.  R.  R. 
Co.,  24  Barb.  275.)  The  board  was  not  absolutely  bound 
by  the  unsupported  evidence  of  the  claimant  in  determining 
the  amount  of  damages.  (Bookhetm  v.  Alexander,  46  X.  Y. 
S.  R.  200,  202.) 

Andrews,  Ch.  J.  The  jurisdiction  of  this  court  on  appeals 
from  the  Board  of  Claims  is  defined  by  chap.  507  of  the  Laws 
of  1887,  and  is  confined  to  a  review  "  upon  questions  of  law 
only,  arising  upon  the  hearing  of  a  claim,  or  upon  the  excess 
or  insufficiency  of  such  award  or  order."  Where  the  appeal 
is  taken  as  in  this  case  by  a  claimant,  on  the  ground  of  the 
insufficiency  of  the  award,  this  court  cannot  interfere  unless 
upon  the  uncontradicted  evidence,  affected  by  no  question  of 
credibility,  the  award  was  inadequate,  or  where  in  ascertaining 
the  damages  the  board  adopted  a  wrong  principle,  which 
affected  the  amount  of  the  award  to  the  prejudice  of  the 
claimant.  In  either  of  these  cases  a  question  of  law  would  be 
presented  reviewable  by  this  court.  The  plaintiff  is  the  owner 
of  a  building  in  Mechanicville,  situated  near  the  Charnplain 
canal,  consisting  of  two  stores  with  apartments  above,  which 
were  let  to  tenants.  In  the  winter  of  1890  and  1891  the 
state  deepened  the  canal  and  erected  a  wooden  retaining 
wall  on  the  side  nearest  the  building.      The  building  was 
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erected  in  1887,  with  a  cellar  thereunder  seven  feet  deep, 
and  divided  by  a  partition  wall  of  brick.  The  cellar,  up  to 
the  spring  of  1891,  was  dry.  After  the  water  was  let  into 
the  canal  in  the  spring,  water  accumulated  and  rose  in  the 
cellar  to  the  depth  of  about  a  foot.  The  claimant,  in  order 
to  make  the  cellar  available  for  use,  placed  gravel  upon 
the  bottom  so  as  to  raise  it,  at  an  expense  of  "  about  thirty 
dollars."  The  cellar  continued  to  be  damp,  but  was  used. 
It  was  an  undisputed  fact  testified  to  by  the  plaintiff,  and  also 
by  a  civil  engineer  who  examined  the  premises,  that  the  brick 
partition  wall  in  the  cellar  had  bulged  in  the  center  several 
inches,  and  the  building  appeared  to  have  settled.  The  claim- 
ant also  testified  that  the  side  walls  nearest  the  canal  had  also 
settled,  and  that  he  had  to  plane  the  doors  to  make  them  shut, 
and  that  the  defects  mentioned  first  showed  themselves  after 
the  spring  of  1891.  The  claimant  set  forth  in  his  claim  three 
items  of  damage,  namely :  Expense  of  filling  in  cellar,  $30 ; 
damage  to  building,  $300 ;  decrease  in  rental,  $192 ;  aggre- 
gating $522. 

The  Board  of  Claims  made  special  findings  :  That  the  claim- 
ant owned  the  premises  ;  that  during  two  years  prior  to  May 
5,  1893,  water  from  the  Champlain  canal  at  divers  times 
leaked  through  the  walls  of  the  canal  and  ran  into  and  upon 
the  claimant's  premises,  "  by  reason  whereof  the  said  premises 
and  the  buildings  thereon  were  injured ; "  that  the  damages 
sustained  by  the  claimant  "  were  caused  by  the  negligence  of 
the  state,  its  officers,  agents  and  servants,  in  the  care,  manage- 
ment and  maintenance  of  the  Champlain  canal."  It  further 
found  that  plaintiff  sustained  damages  in  the  sum  of  twenty- 
five  dollars,  and  the  award  was  for  this  sum.  It  thus  appears 
that  the  Board  of  Claims  found  all  the  facts  necessary  to  estab- 
lish the  liability  of  the  state  for  any  legal  damage  caused  by 
the  leakage  of  the  water  through  the  walls  and  into  the  cellar  of 
the  claimant's  building.  The  claimant  testified  that  it  would 
co6t  more  than  $300  to  restore  the  building  to  the  condition  in 
which  it  was  in  the  spring  of  1891,  before  the  water  came  in, 
and  a  mason  called  by  him  testified  that  it  would  cost  $192 
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to  repair  the  partition  and  outer  walls.  The  claimant  also 
gave  proof  tending  to  show  that  the  diminution  in  the  rental 
value  of  the  premises  during  the  two  years  prior  to  the  pre- 
sentation of  the  claim  was  several  hundred  dollars.  The 
premises  were  rented  during  this  time  for  the  same  amount  as 
in  previous  years,  but  it  was  claimed  that  the  rental  value  of 
property  in  Mechanicville  had  increased  during  the  two 
years,  and  that  the  condition  of  the  building  caused  by  the 
leakage  deprived  the  plaintiff  of  this  benefit.  The  state 
offered  no  evidence  to  controvert  the  evidence  given  on  behalf 
of  the  claimant  on  the  question  of  damages,  and  the  board 
made  no  personal  examination  of  the  premises. 

It  is  quite  apparent  from  the  record  that  the  board  in 
making  the  award  proceeded  on  the  theory  that  the  loss 
of  rental  value  and  the  value  of  the  labor  expended  by  the 
claimant  in  placing  the  gravel  in  the  cellar,  constituted  the 
true  measure  of  damages.  The  award  is  explainable  only 
on  this  theory.  The  board  apparently  concluded  that  there 
was  no  loss  of  rental  value,  and  made  the  award  of  twenty-five 
dollars  to  cover  the  expense  of  gravelling  the  cellar.  We 
think  the  board  erred  in  respect  to  the  rule  of  damages.  The 
ordinary  rule  of  damages  in  case  of  an  unlawful  injury  to  real 
property  is  the  depreciation  in  value  caused  thereby.  Where 
the  injury  is  to  a  building  and  is  one  which  admits  of  repara- 
tion at  a  reasonable  cost,  and  this  would  be  the  ordinary 
method  of  remedying  the  injury,  the  cost  of  the  reparation 
would  generally  measure  the  depreciation  and  the  indemnity 
to  which  the  owner  would  be  entitled.  In  addition  he  would 
be  entitled  to  recover  any  loss  in  rental  value,  if  any,  during 
such  reasonable  time  as  would  be  required  to  make  repairs. 
In  the  nature  of  the  case  there  can  be  no  exact  ascer- 
tainment of  the  loss  incurred  by  the  owner,  but  the  rule 
stated  will  in  most  cases  work  out  substantial  justice.  The 
right  of  action  accrues  as  soon  as  the  wrong  is  complete,  and 
the  owner  cannot  lie  by,  neglecting  to  make  the  necessary 
reparation,  and  hold  the  wrongdoer  liable  for  loss  of  rental 
value  for  an    indefinite    period.     (See  Barrick  v.  Schiffer- 
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decker,  123  N.  Y.  52 ;  Seely  v.  Alden,  61  Pa.  St.  302 ;  Holt  v. 
Sargent,  15  Gray,  97.)  In  this  case  the  expense  of  placing 
gravel  in  the  cellar  to  enable  it  to  be  used  was  in  the  nature 
of  an  expense  of  restoration  which  might  properly  have  been 
allowed.  The  claimant  was  also  entitled  to  be  compensated 
for  the  injury  to  the  walls  and  building,  measured  by  the  sum 
which  it  would  be  necessary  to  expend  to  restore  them  in  a 
reasonable  manner.  So,  also,  he  would  be  entitled  to  any  lose 
of  rental  value  during  the  time  required  to  make  the  neces- 
sary reparations.  The  board,  we  think,  erred  in  confining  the 
right  of  compensation  to  the  actual  outlay  made  by  the  claim- 
ant in  the  partial  restoration  made  by  him  and  in  refusing  to 
consider  the  general  claim  for  the  injury  to  the  walls  and 
structure  of  the  claimant's  building.  In  reviewing  this  award, 
we  pass  no  judgment  upon  the  amount  of  damages  the  claim- 
ant should  recover.  His  claim  may  be  exaggerated,  but,  if 
so,  this  does  not  affect  the  question  before  us.  We  interfere 
in  this  case  solely  upon  the  ground  that  an  erroneous  rule  or 
measure  of  damage  was  applied  in  ascertaining  the  sum  to 
which  the  claimant  was  entitled. 

The  award  should,  therefore,  be  reversed  and  the  claim 
remitted  to  the  Board  of  Claims  for  further  hearing. 

All  concur. 

Award  reversed. 


Honoba  Connor,  Appellant,  v.  The  State  of  New  York, 

Respondent. 

Damages  —  Claim  against  State.  The  damages  recoverable  from 
the  state  for  injury  to  a  building  by  leakage  of  water  from  a  canal  may 
include  the  expense  necessary  to  repair  the  damages  occasioned  to  the 
building  by  the  water  as  well  as  the  actual  loss  of  rental  value. 

(Submitted  February  12,  1897  ;  decided  March  2,  1897.) 

Afpeal  by  claimant  from  an  alleged  insufficient  award  of 
the  Board  of  Claims  made  in  her  favor  April  13,  1894,  in  a 
claim   for    damages   alleged  to  have  been  sustained  by   her 
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from  the  negligence  of  the  state  in  the  management  of  the 
Champlain  canal. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Thomas  0'  Connor  for  appellant.  Claimant's  proof  shows 
two  items  of  damage  —  decrease  in  rental  value  caused  by  the 
dampness  and  water  in  the  cellar  and  damages  to  the  building 
caused  by  the  water.  Having  proved  such  damages,  and  there 
being  no  contradictory  proof,  the  claimant  is  entitled  to  an 
award  for  the  full  amount  claimed.  {Sayre  v.  State,  123  N. 
Y.  291.) 

T.  E.  Hancock  for  respondent.  The  award  was  sufficient. 
{Chase  v.  N.  Y.  C.  R.  R.  Co.,  24  Barb.  273;  Rowland  v. 
Baird,  18  Abb.  [N.  C]  262 ;  EasUrbrook  v.  E  R.  Co.,  51 
Barb.  97,  98.)  Claimant  was  not  entitled  to  recover  for  per- 
manent diminution  in  value  of  her  premises,  but  only  such  as 
she  sustained  prior  to  the  commencement  of  her  action. 
(Uline  v.  IV.  Y.  C  <&  II.  R.  R.  R.  Co.,  101  N.  Y.  98; 
Pond  v.  M.  E.  R.  Co.,  112  N.  Y.  186;  Ottenot  v.  J\\  Y, 
L.  c&  W.  R.  Co.,  119  N.  Y.  604.) 

Gray,  J.  The  claim  against  the  state  was  for  the  damages 
caused  to  the  building  of  the  appellant,  in  Mechanicville, 
Saratoga  county,  N.  Y.,  by  the  leakage  of  water  from  the 
Champlain  canal,  in  May,  1S91.  There  was  evidence  that  the 
aggregate  expenditure  of  $426.93  would  be  required  in  mason 
and  carpenter  work  to  repair  the  injury  done  by  the  water, 
which  came  into  the  cellar.  There  was,  also,  evidence  that 
there  was  a  decrease  in  the  rental  value  of  the  house  of  $7.50 
a  month,  as  a  result  of  the  presence  and  action  of  the  water 
in  the  house  during  the  time  intervening  between  the  leakage 
into  the  cellar  and  the  subsequent  construction  by  the  state  of 
a  sewer  or  drain.  The  Board  of  Claims  found  the  fact  of  the 
leakage  from  the  canal  into  tiie  claimant's  premises,  to  the 
damage  of  her  building,  and  that  the  damages  which  she  sus- 
tained were  caused  by  the  negligence  of  the  state ;  but  the 
award  was   only  for  $50.     There  was  no   inspection  of  the 
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premises  by  the  board  and  the  evidence  as  to  the  damage  and 
as  to  the  cost  of  repairing  was  uncontradicted.  In  view  of 
the  evidence  and  of  the  findings,  no  reason  is  to  be  perceived 
for  the  smallness  of  the  award  made ;  except  it  be  that  the 
opinion  obtained  that  no  damages  were  recoverable  in  such  a 
case,  except  for  the  loss  of  rental  value.  We  think  that  the 
claimant  was  entitled  to  recover  not  only  for  the  actual  loss  of 
rental  value,  but  for  the  expense  necessary  to  repair  the  dam- 
ages occasioned  to  the  building  by  the  water.  In  the  Slavin 
case,  which  was  tried  at  the  same  time  as  was  the  present  one, 
and  which  arose  upon  a  similar  state  of  facts,  we  had  occasion 
to  consider  the  questions  which  are  here  presented  and  the 
true  rule  of  law,  which  should  guide  the  Board  of  Claims  in 
its  award,  was  there  stated.  As  the  discussion  had  then  was 
complete  and  is  in  point,  nothing  need  be  added  to  it  now. 

The  award  should  be  reversed  and  the  claim  remitted  to  the 
Board  of  Claims  for  further  hearing. 

All  concur. 

Award  reversed.       __^ — 152    51 
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L166    575 

The  People  of  the  State  of  New  York  ex  rel.  The  For- 
est Commission,  Appellant,  v.  Frank  Campbell,  Comp- 
troller of  the  State  of  New  York,  Respondent.     No.  1. 

The  Same  v.  The  Same.     No.  2. 

1.  Appeal  —  Review  of  Discretion.  The  quashing  of  writs  of  cer- 
tiorari, on  the  specific  ground  that  the  relator  had  no  power  or  authority 
to  obtain  or  prosecute  them,  is  not  exempt  from  review  on  appeal,  on  the 
ground  that  it  is  an  exercise  of  discretion. 

2.  Appeat, —  Final  Order.  A  final  order  in  a  special  proceeding, 
which  determines  the  same,  is  reviewable  in  the  Court  of  Appeals. 

8.  Forest  Commission  —  Continuous  Body.  The  forest  commission 
has  been  a  continuous  body  since  its  creation,  under  chapter  283  of  the 
Laws  of  1885,  and  proceedings  instituted  by  it  may  be  prosecuted  and 
defended  to  final  effect,  the  same  as  if  the  act  of  1885  had  not  been 
repealed. 

4.  Certiorari  — Code  Civ.  Pro.  §  2127.  A  writ  of  certiorari,  sued 
out  in  the  name  of  the  state  on  the  relation  of  the  forest  commission,  to 
review  a  decision  canceling  the  title  of  the  state  to  lands  acquired  at  a 
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tax  sale,  is  "by  or  in  behalf  of  a  person  aggrieved,"  within  the  meaning 
of  section  2127  of  the  Code  of  Civil  Procedure. 

5.  Forest  Commission  as  Relator.  The  forest  commission,  as  relator 
in  a  writ  of  certiorari  sued  out  in  the  name  of  the  state,  is  not  required  to 
act  in  the  names  of  the  individual  members  composing  it. 

People  ex  rel.  Fvr&t  Com.  v.  Campbell,  82  Hun,  838,  614,  reversed. 

(Argued  February  1,  1897;  decided  March  2,  1897.) 

Appeals  from  orders  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  January  8, 
1895,  which  quashed  writs  of  certiorari  in  each  of  the  above- 
entitled  proceedirgs. 

Proceeding  No.  1  was  instituted  to  review  the  action  of 
former  Comptroller  Wemple  in  canceling  the  sale  of  certain 
lands  made  to  the  state  in  1877  within  the  limits  of  the  forest 
preserve  for  unpaid  taxes.  This  cancellation  was  granted 
upon  the  ground  that  certain  taxes  had  been  paid  before  the 
sale.  Application  was  thereafter  made  to  Comptroller  Camp- 
bell, the  successor  of  Comptroller  Wemple,  to  set  aside  this 
cancellation  of  the  state's  title,  and  the  same  having  been 
denied,  the  second  proceeding  seeks  to  review  that  action  of 
the  Comptroller. 

At  the  General  Term  the  respondent  moved  to  quash  the 
writs  upon  two  grounds : 

1.  That  the  relator,  The  Forest  Commission,  is  not  the 
party  aggrieved  by  the  determination  sought  to  be  reviewed 
and  is  not  entitled  to  sue  out  the  writ. 

2.  That  the  relator,  The  Forest  Commission,  is  not  a  body 
corporate  and  must  act  in  the  names  of  the  individuals  com- 
posing it. 

This  motion  wras  granted  without  considering  the  merits 
and  on  the  specific  ground  in  each  case  "  that  the  relator. 
The  Forest  Commission,  has  no  power  or  authority  in  a  case 
like  this  to  obtain  or  prosecute  such  writ." 

William  P.  Cantwell  for  appellant.  The  orders  are  appeal- 
able to  this  court.  {People  ex  rel.  v.  McCarthy,  102  N.  Y. 
631 ;  People  ex  rel  v.  Cornrs.*  etc.,  97  N.  Y.  37.)     The  pro- 
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ceeding  is  on  behalf  of,  and  in  the  name  of,  the  People  of  the 
State  of  New  York.  (L.  1885,  eh.  283,  §  11.)  The  forest 
commission  is  a  governmental  agency  —  a  unit,  acting  as  a  cor- 
poration acts,  by  and  through  its  aggregate  character.  Its 
powers  are  given,  not  to  the  commissioners,  but  to  the  com- 
mission. Its  duties  are  imposed,  not  upon  the  individuals  who 
compose  it,  but  upon  the  commission  itself.  (Code  Civ.  Pro- 
§§  605, 1313,  2146  ;  L.  1893,  ch.  43;  23  X.  Y.  224;  54  Barb. 
145  ;  7  Lans.  220  ;  People  v.  Turner,  145  X.  Y.  451.)  No 
valid  objection  can  be  raised  upon  the  ground  that  the  forest 
commission  and  the  comptroller,  both  being  the  servants  and 
agents  of  the  state,  cannot  antagonize  or  oppose  each  other  in 
an  action,  or  that  a  certiorari  cannot  be  used  by  one  depart- 
ment of  the  state  government  to  review  the  action  of  another. 
(2  Jacob's  Fisher's  Dig.  1756,  1768;  Code  Civ.  Pro.  §  2120, 
subd.  2.)  The  argument  "  that  any  action  or  proceeding  which 
the  forest  commission  is  by  law  authorized  to  prosecute  must 
be  so  prosecuted  either  in  the  name  of  the  People  of  the  state, 
or  in  the  names  of  the  individuals  composing  the  commission," 
is  untenable.  {People  ex  rel.  v.  Coleman,  41  Hun,  307  ;  Peo- 
ple ex  rel.  v.  Choi  well,  6  Abb.  Pr.  151 ;  People  ex  rel.  v. 
Coot,  62  Hun,  303.) 

Frant  E.  Smith  for  respondent.  The  orders  of  the  General 
Term  are  not  appealable  to  this  court.  {People  ex  rel.  v.  StiU 
well,  19  N.  Y.  531 ;  People  ex  rel.  v.  Tax  Comrs.,  85  N.  Y. 
655  ;  People  ex  rel.  v.  Hill,  53  N.  Y.  547  ;  People  ex  rel.  v. 
Comrs.,  etc.,  of  Brooklyn,  103  N.  Y.  370.)  The  appeal  to 
this  court  abated  on  the  repeal  of  the  law  which  created  the 
forest  commission.  (L.  1895,  ch.  395;  Code  Civ.  Pro. 
§§  1298,  1930.)  The  writs  were  properly  quashed  by  the 
General  Term  as  improvidently  granted.  (Code  Civ.  Pro. 
§§  1929,  2127,  2129,  2130;  People  ex  rel.  Co?nrs.  of  Zand 
Office,  135  N.  Y.  447;  L.  1885,  ch.  2S3,  §  11 ;  L.  1893,  ch. 
332,  §  112;  Suprs.  of  Galway  v.  Sthnson,  4  Hill,  136; 
People  ex  rel.  v.  Bd.  of  Comrs.,  97  N.  Y.  37.)  No  questions 
relating  to  the  merits  of  the  orders  made  by  the  comptroller 
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are  now  before  this  court.  (Code  Civ.  Pro.  §  191 ;  Lake  v. 
Gibson,  2  N.  Y.  188;  Wilkin*  v.  EarU,  46  N.  T.  358; 
Hachett  v.  Belden,  47  N.  Y.  624;  Delaney  v.  Urett,  51  X. 
Y.  78;  Peterson  v.  Swan,  119  N.  Y.  662.) 

Bartlett,  J.  This  appeal  calls  upon  us  to  determine  the 
powers  of  the  forest  commission  under  the  original  act  of  its 
creation  (Chap.  283,  Laws  of  1885)  and  subsequent  legislation 
upon  the  same  subject. 

A  brief  statement  of  the  facts  will  make  clear  the  situation 
which  led  to  the  institution  of  these  proceedings.  At  a  tax 
sale  in  1877  the  comptroller  bought  in  the  property  in  ques- 
tion, being  a  part  of  the  present  forest  preserve,  and  in  June, 
1881,  executed  a  deed  to  the  state,  which  was  recorded  on  the 
8th  of  June,  1882,  in  Franklin  county. 

In  March,  1887,  the  People  of  the  state  of  New  York 
commenced  an  action  in  the  Supreme  Court  against  one 
Benton  Turner  to  recover  the  possession  of  a  quantity  of  saw 
logs  cut  by  him  upon  the  premises  in  question.  While  this 
action  was  pending  in  April,  1890,  the  defendant  Turner, 
claiming  to  be  the  owner  of  the  premises,  applied  to  Comp- 
troller Wemple  to  cancel  the  state's  title  under  the  sale  of 
1877  and  the  subsequent  deed  from  the  comptroller.  This 
application  was  opposed  before  the  comptroller  by  the  forest 
commission  on  the  ground  that  the  pending  action  against 
Turner  would  determine  the  question  of  title  between  him  and 
the  state.  Comptroller  Wemple,  following  this  suggestion, 
postponed  the  hearing. 

In  April,  1891,  this  action  wa6  decided  in  favor  of  the  state, 
and  the  record  therein  was  filed  with  the  comptroller  by  the 
counsel  for  the  forest  commission,  who  insisted  that  the  judg- 
ment was  a  complete  answer  to  Turner's  application.  Con- 
troller Wemple's  term  of  office  expired  on  the  31st  of  Decem- 
ber, 1891,  and  on  that  day  he  made  the  order  canceling  the 
state's  title  on  Turner's  original  application. 

Two  preliminary  objections  to  the  hearing  of  this  appeal 
are  made  by  the  respondent. 
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It  is  urged  that  the  orders  are  not  appealable,  for  the  reason 
that  the  granting  or  withholding  of  the  writ  was  wholly  within 
the  sound  discretion  of  the  court  below,  and  the  reasons  which 
induced  it  to  act  or  refrain  from  acting  are  not  open  to  review. 
This  objection  is  not  well  taken.  The  writs  were  quashed  on 
the  specific  ground  that  "  the  relator,  the  forest  commission, 
has  no  power  or  authority  in  a  case  like  this  to  obtain  or 
prosecute  such  writ." 

This  is  a  final  order  in  a  special  proceeding,  and,  as  it  deter- 
mines the  same,  it  is  reviewable  in  this  court.  (People  ex  rel. 
Vanderbilt  v.  StilweU,  19  N.  Y.  532 ;  People  ex  rel.  Mayor, 
etc.,  v.  McCarthy,  102  N.  Y.  631 ;  People  ex  rel.  Second 
Avenue  R.  R.  Co.  v.  Board  of  Comrs.,  etc.,  97  N.  Y.  37,  42.) 

The  second  objection  is  to  the  effect  that  this  appeal  has 
abated  by  reason  of  the  repeal  of  chapter  2S3  of  the  Laws  of 
1885,  creating  the  commission,  by  chapter  395  of  the  Laws  of 
1895,  whereby  a  new  forest  commission  was  created,  without 
providing  that  the  new  board  should  be  substituted  for  the 
old  in  pending  suits,  and  that  no  motion  has  been  made  to 
revive  these  proceedings  in  the  name  of  the  new  board. 

It  is  true  that,  by  the  schedule  of  "  Laws  Repealed,"  annexed 
to  chapter  398  of  the  Laws  of  1895,  it  appears  that  chapter 
283  of  the  Laws  of  1885  is  repealed,  bat  it  also  appears,  by  the 
schedule  annexed  to  chapter  332  of  the  Laws  of  1893,  that 
the  law  of  1885  was  repealed  at  that  time.  This  repetition  is 
obviously  a  mistake. 

This  objection  is  without  force,  however,  for  the  reason  that 
the  Statutory  Construction  Law  (Chap.  677,  Laws  1892)  con- 
tains general  saving  clauses  as  to  all  legislation  carrying  out 
the  revision  of  the  general  laws. 

Section  31  reads  in  part  as  follows,  viz. : 

"  The  repeal  of  a  statute  or  a  part  thereof  shall  not  affect  or 
impair  any  act  done  or  right  accruing,  accrued  or  acquired,  or 
liability,  penalty,  forfeiture  or  punishment  incurred  prior  to 
the  time  such  repeal  takes  effect,  but  the  same  may  be  asserted, 
enforced,  prosecuted  or  inflicted,  as  fully  and  to  the  6ame 
extent  as  if  such  repeal  had  not  been  effected  ;  and  all  actions 
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and  proceedings,  civil  and  criminal,  commenced  under  or  by 
virtue  of  any  provision  of  a  statute  so  repealed,  and  pending 
immediately  prior  to  the  taking  effect  of  such  repeal,  may  be 
prosecuted  and  defended  to  final  effect  in  the  same  manner  as 
they  might  if  such  provisions  were  not  so  repealed." 

Section  32  contains  the  following :  "  The  provisions  of  any 
chapter  of  the  revision  of  the  general  laws,  of  which  this  chap- 
ter is  a  part,  so  far  as  they  are  substantially  the  same  as  those 
of  laws  existing  at  the  time  such  chapter  takes  effect,  shall  be 
construed  as  a  continuation  of  such  laws,  modified  or  amended 
according  to  the  language  employed  in  such  provisions,  and 
not  as  new  enactments." 

The  policy  of  the  legislature  in  treating  repealing  statutes 
as  amendatory  in  character  is  further  illustrated  in  this  con- 
nection by  enactments  subsequent  to  these  proceedings.  Chap- 
ter 4SS  of  the  Laws  of  1892,  section  276,  being  an  act  for  the 
protection,  preservation  and  propagation  of  fish,  birds  and  wild 
animals  in  the  state  of  New  York,  and  -the  different  counties 
thereof,  and  which  is  at  the  present  time  a  part  of  the  "  Fish- 
eries, Game  and  Forest  Law,"  as  existing  January  1st,  1896. 
(1  E.  S.  [Banks'  9th  ed.]  p.  871.)  See,  also,  sections  304,305 
of  the  statute  last  referred  to  (pp.  931,  932). 

We  are  of  opinion  that  the  forest  commission  since  its 
creation  under  the  Laws  of  1S85  has  been  a. continuous  body, 
and  that  all  actions  and  proceedings  instituted  by  it  may  be 
prosecuted  and  defended  to  final  effect  the  same  as  if  the  act 
of  1885  had  not  been  repealed. 

We,  therefore,  overrule  the  preliminary  objections  to  the 
hearing  of  this  appeal,  and  come  to  the  consideration  of  the 
merits. 

The  respondent  insists  that  the  forest  commission  is  not 
a  party  aggrieved  under  section  2127  of  the  Code  of  Civil 
Procedure,  which  provides  that  "  an  application  for  a  writ 
must  be  made  by  or  in  behalf  of  the  person  aggrieved  by  the 
determination  to  be  reviewed."  Also,  that  the  commission  is 
not  a  body  corporate,  and  must  act  in  the  names  of  the  indi- 
viduals composing  it. 
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These  points  will  be  considered  together. 

It  is  necessary  to  determine  the  precise  powers  conferred 
upon  the  forest  commission  by  chapter  283  of  the  Laws  of 
1885.  The  first  section  of  the  act  creates  the  commission  ; 
the  seventh  section  defines  what  lands  shall  be  known  as  the 
forest  preserve,  and  the  ninth  section  declares  "  the  forest  com- 
mission shall  have  the  care,  custody,  control  and  superintend- 
ence of  the  forest  preserve."  The  subsequent  provisions  of 
the  act  confer  numerous  and  detailed  powers  upon  the  com- 
mission, but  those  bearing  upon  this  case  are  to  be  found  in 
section  11,  which  provides,  among  other  things,  as  follows : 
"  The  forest  commission  may  bring  in  the  name,  or  on  behalf 
of  the  People  of  the  state  of  New  York,  any  action  to  pre- 
vent injury  to  the  forest  preserve  or  trespass  thereon,  to 
lecover  damages  for  such  injury  or  trespass,  to  recover 
lands  properly  forming  part  of  the  forest  preserve,  but 
occupied  or  held  by  persons  not  entitled  thereto,  and  in 
all  other  respects  for  the  protection  and  maintenance  of  the 
forest  preserve,  which  any  owner  of  lands  would  be  entitled 
to  bring."  The  section  proceeds  to  confer  upon  the  com- 
mission detailed  powers  in  bringing  actions  for  trespass,  and 
then  closes  as  follows:  "  With  the  consent  of  the  attorney- 
general  and  the  comptroller,  the  forest  commission  may  employ 
attorneys  and  counsel  to  prosecute  any  such  action,  or  to  defend 
any  action  brought  against  the  commission  or  any  of  its  mem- 
bers or  subordinates  arising  out  of  their  or  his  official  conduct 
with  relation  to  the  forest  preserve.  Any  attorney  or  counsel 
so  employed  shall  act  under  the  direction  of  and  in  the  name 
of  the  attorney-general.  Where  such  attorney  or  counsel  is 
not  so  employed,  the  attorney-general  shall  prosecute  and 
defend  6iich  actions." 

It  will  thus  be  observed  that  the  commission  is  given  the 
absolute  care,  custody,  control  and  superintendence  of  the 
forest  preserve,  and  are  authorized  for  its  protection  and  main- 
tenance to  bring  any  and  all  actions  and  proceedings  which  an 
owner  of  land  would  be  entitled  to  institute.  The  commission 
may  retain  counsel  with  the  consent  of  the  attorney-general 
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and  comptroller,  and  if  this  is  not  done,  it  is  made  the  duty  of 
the  attorney-general  to  act  in  their  behalf. 

The  act  clearly  contemplates  not  only  actions  brought  by 
the  commission  in  the  name  of  the  state,  but  actions  against 
the  commission  or  any  of  its  members  or  subordinates  arising 
out  of  their  official  action. 

It  is  difficult,  when  we  consider  these  sweeping  provisions, 
to  believe  that  it  was  not  the  intention  of  the  legislature  to 
clothe  the  commission  with  the  amplest  and  most  complete 
powers  to  represent  the  state  in  the  forest  preserve. 

It  would  seem  that  when  the  title  of  the  state,  acquired  at  a 
tax  sale,  is  canceled  for  any  reason,  it  should  be  entitled  to 
invoke  the  remedy  accorded  the  individual  suitor,  which  is 
the  right  to  review,  by  certiorari,  proceedings  which  led  to  the 
cancellation. 

The  party  aggrieved  in  this  proceeding  is  the  state  of  Xew 
York,  and  the  writ  of  certiorari  has  been  sued  out  in  the  name 
of  the  state  on  the  relation  of  the  forest  commission.  The 
respondent  urges  that  this  is  not  a  proceeding  in  the  name  of 
the  state.  We  are  of  opinion  that  it  is,  and  that  the  forest 
commission  stands  as  the  representative  of  the  state  and  acts 
as  relator  in  this  proceeding  merely  to  conform  it  to  the 
ordinary  procedu-e  in  respect  to  form. 

The  case  of  People  v.  Turner,  referred  to  in  the  opening 
of  this  opinion,  was  affirmed  in  this  court  (145  N.  Y.  451), 
and  it  was  there  held  that  the  state  was  placed  in  constructive 
possession  of  the  lands  in  question  through  the  comptroller  s 
purchase  and  deed,  but  that  subsequently  it  was  in  actual  pos- 
session by  reason  of  the  creation  of  the  forest  commission  and 
the  powers  and  duties  devolved  upon  it  by  the  act  of  18S5. 
The  possession  of  the  commission  is  the  possession  of  the 
state. 

It  has  been  the  general  policy  of  the  state  in  recent  years 
to  confine  applications  for  cancellation  of  titles  to  the  pur- 
chaser at  the  tax  sale,  and  the  creation  of  the  forest  com- 
mission, with  the  ample  powers  conferred  upon  it,  was 
designed,   among  other  things,  to  protect  the  state  against 
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improper  and  unlawful  applications  to  the  comptroller  to  set 
aside  titles. 

It  was  essential  that  the  state  should  be  represented  by  a 
board  having  full  power  to  protect  and  maintain  its  rights  in 
the  wild  and  unsettled  portion  of  the  state  embraced  within 
the  limits  of  the  forest  preserve. 

These  views  lead  to  the  conclusion  that  the  writs  were 
improperly  quashed.  As  the  learned  General  Term  quashed 
the  writs  on  the  ground  that  the  forest  commission  had  no 
power  to  prosecute  them,  the  orders  appealed  from  should  be 
reversed,  with  costs,  and  the  proceedings  remitted  to  the 
Appellate  Division  to  hear  them  on  the  merit6. 

All  concur. 

Orders  reversed. 


The  People  of  The  State  of  New  York  ex  rel.  Badische 
Anilin  and  Soda  Fabrik,  Appellant,  v.  James  A.  Rob- 
erts, Comptroller  of  the  State  of  New  York,  Respondent. 

Tax  —  Foreign  Corporation  as  a  Special  Partner — L.  1880,  Ch. 
542.  A  foreign  corporation  is  deemed  to  be  engaged  in  business  in  this 
state,  within  the  meaning  of  chapter  542  of  the  Laws  of  1880,  and  the  acts 
amendatory  thereof,  when  it  becomes  a  special  partner  in  a  limited  part- 
nership within  the  state,  which  is  the  sole  agent  for  the  sale  of  its  pro- 
ducts in  this  country,  and  is  liable  to  taxation  upon  the  amount  of  capital 
which  it  contributed  to  the  partnership,  as  capital  stock  employed  in  this 
state. 

People  ex  rel.  Badische  Fabrik  v.  Roberts,  11  App.  Div.  310,  affirmed. 

(Argued  February  1,  1897;  decided  March  2,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
December  23,  1896,  which  confirmed  on  certiorari  the  pro- 
ceedings of  the  state  comptroller  in  assessing  a  tax  upon  the 
relator. 

The  comptroller  of  the  state  imposed  a  tax  upon  the  relator 
for  the  sixteen  years  ending  November  1st,  1896,  under  the 
provisions  of  chapter  542  of  the  Laws  of  1SSO,  and  the  acts 
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amendatory  thereof.  The  relator  is  a  foreign  corporation, 
organized  under  the  laws  of  the  Grand  Duchy  of  Baden, 
in  the  Empire  of  Germany.  It  is  engaged  in  the  manu- 
facture and  sale  of  chemicals  at  Ludwigshafen,  in  the  King- 
dom of  Bavaria ;  where  its  books  and  records  are  kept  and 
where  all  the  meetings  of  its  directors  have  been  held.  In 
1879  the  relator  became  a  special  partner  in  the  limited 
partnership  of  William  Pickhardt  &  Kuttroff,  in  the  city 
of  New  York,  and  contributed  to  the  capital  of  the  part- 
nership the  sum  of  $150,000.  The  business  carried  on  by 
Pickhardt  and  Kuttroff  is  the  importation  of  chemicals  and 
that  firm  is  the  sole  agent  in  this  country  for  the  sale  of  the 
relator's  products ;  which  have  amounted,  on  the  average,  to 
about  $2,000,000  a  year.  The  products  are  shipped  either 
directly  to  Pickhardt  and  Kuttroff  in  the  city  of  New  York, 
or  to  any  part  of  the  United  States,  as  may  be  directed.  The 
firm  of  Pickhardt  and  Kuttroff  pays  the  relator  for  products 
shipped,  by  remittances  from  New  York.  It  does  not  appear 
that  any  of  the  stockholders  of  the  relator  have  ever  resided 
in  this  country,  or  that  it  ever  had  any  corporate  office  or 
agency  for  carrying  on  its  business  here ;  unless  it  can  be 
deemed  to  have  maintained  such  an  office  through  its  connec- 
tion with  the  firm  of  Pickhardt  and  Kuttroff. 

The  comptroller  imposed  a  tax  upon  the  relator's  business, 
measured  by  the  sum  of  $150,000  as  the  amount  of  capital 
stock  employed  within  this  state.  It  is  the  claim  of  the  relator 
that  it  was  not  actually  engaged  in  business  within  this  state, 
within  the  meaning  and  purview  of  the  acts,  under  which  the 
comptroller  claims  the  right  to  impose  the  tax. 

Michael  H.  Cardoso  for  appellant.  A  foreign  corporation 
cannot  be  held  to  be  doing  business  in  the  state  of  New  York, 
within  the  meaning  of  chapter  542  of  the  Laws  of  1880,  by 
virtue  solely  of  the  fact  that,  as  a  special  and  not  as  a  general 
partner,  it  is  interested  in  a  limited  partnership,  transacting 
business  in  this  state.  {People  ex  rel.  v.  Wemple,  150  N.  Y. 
46  ;  People  ex  rel.  v.  Campbell,  133  N.  Y.  543  ;  People  ex  rel. 
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v.  Wemple,  138  N.  T.  1 ;  People  v.  E  T  Co.,  96  K  Y.  388 ; 
People  v.  II.  Lis.  Co.,  92  N.  Y.  328,  345 ;  134  U.  S.  594 ; 
People  v.  II.  S.  M.  Co.,  105  N.  Y.  76 ;  143  U.  S.  305 ;  Peo- 
ple ex  rel.  v.  Wemple,  129  X.  Y.  558 ;  S.  C.  0.  Co.  v.  Wem- 
pie.  44  Fed.  Kep.  24,  26 ;  S.,  etc.,  C.  Co.  v.  Attorney-General, 
46  N.  J.  Eq.  270  ;  Richardson  v.  Ilughitt,  76  N.  Y.  55  ;  Eager 
v.  Crawford,  76  N.  Y.  79.)  There  is  nothing  in  the  Limited 
Partnership  Act  which  denies  to  a  corporation  the  right  to 
take  advantage  of  the  provisions  of  that  statute.  {People  ex 
rel.  v.  Comrs.  of  Taxes,  23  N".  Y.  242,  243  ;  La  Farge  v.  E  F. 
Ins.  Co.,  22  N.  Y.  352 ;  S.  C  Co.  v.  S.  P.  R.  R.  Co.,  118  XL 
S.  394;  People  y.' Trinity  Church,  22  N.  Y.  44;  Olcott  v. 
T.  R.  R.  Co.,  20  N.  Y.  210 ;  People  ex  rel.  v.  McLean,  80 
N.  Y.  259 ;  Thornton  v.  Bank,  3  Pet.  36 ;  Holmes  v.  Wil- 
lard,  125  N.  Y.  75 ;  U.  S.  V.  Co.  v.  Schlegel,  143  N.  Y.  537, 
542 ;  Demarest  v.  Flack,  128  K".  Y.  205.) 

Theodore  E.  Hancock  for  respondent.  The  alleged  special 
or  limited  copartnership  arrangement  between  the  appellant 
and  Pickhardt  &  Kuttroff  never  had  any  legal  force  or  valid- 
ity. The  corporation  has  simply  been  doing  business  in  this 
state  through  these  private  individuals  as  its  agents.  {People 
v.  N.  R.  S.  R.  Co.,  121  N.  Y.  623 ;  N.  Y.  &  S.  C.  Co.  v.  F. 
Rank,  7  Wend.  412 ;  Catskill  Bank  v.  Gray,  14  Barb.  479  \ 
Morawetz  on  Corp.  [2d  ed.]  §  421 ;  Beach  on  Priv.  Corp, 
§  843 ;  Whittenton  Mills  v.  Upton,  10  Gray,  582 ;  Bank  of 
Augusta  v.  Earle,  13  Pet.  [U.  S.]  519,  589 ;  People  v.  Fire 
Assn.  of  P.,  92  N.  Y.  311 ;  P.  F.  Assn.  v.  i\T.  Y.,  119  U. 
S.  110 ;  PeopU  ex  rel.  v.  Roberts,  91  Hun,  158 ;  149  N.  Y. 
608;  People  ex  rel.  v.  Campbell,  144  N.  Y.  166;  B.  G.  L. 
Co.  v.  Claffy,  151  N.  Y.  24.)  Assuming  that  this  corpora- 
tion is  a  special  partner,  it  must  be  held  to  be  doing  business 
in  this  state.  (2  R.  S.  [9th  ed.]  1843,  §§  1,  17 ;  White  v. 
Hackett,  20  N.  Y.  178;  C.  N.  Bank  v.  Strauss,  137  N.  Y. 
148 ;  Van  Voorhis  v.  Webster,  85  Hun,  591 ;  Mills  v.  Argall, 
6  Paige,  577 ;  People  ex  rel.  v.  Wemple,  131  N".  Y.  64.)  No 
question  was  made  that  the  settlement  of  the  tax  was  exces- 
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sive  in  amount.  The  settled  rule  is  that  the  determination  of 
the  comptroller  must  stand  upon  the  question  of  valuation, 
unless  it  is  clearly  shown  to  have  been  erroneous.  (People  ex 
rel.  v.  Wemple,  138  N.  Y.  587;  People  ex  rel.  v.  Wemple,  129 
N.  Y.  558;  People  ex  rel.  v.  Wetnple,  131  N.  Y.  64;  People 
ex  rel.  v.  Wemple,  133  N.  Y.  328  ;  People  ex  rel.  v.  Campbell, 
145  N.  Y.  587.) 

Gray,  J.  The  decision  of  the  question  presented  to  us  for 
our  review  is  not  without  difficulty,  and  depends  somewhat 
upon  the  intent  of  legislation,  as  explained  by  our  decisions, 
and  the  policy  which  the  state  must  be  regarded  as  pursuing. 
Whether  the  relator  is  authorized  by  the  law  of  its  creation  to 
become  a  special  partner  in  a  limited  partnership,  we  are  not 
informed  by  the  record  and  it  is  not  necessary  that  we  should 
consider  the  question  whether  in  so  doing  it  has  exceeded  Us 
corporate  powers,  or  has  violated  the  policy  of  our  state  with 
reference  to  the  exercise  of  powers  apparently  beyond  what 
are  granted  to,  or  should  be  implied  in,  a  corporation.  It  is, 
also,  clear  that  the  relator  cannot  be  charged  with  any  attempt 
at  an  evasion  of  our  laws ;  inasmuch  as  the  formation  of  its 
limited  partnership  antedated  the  law  of  1880. 

The  law,  under  which  the  comptroller  of  the  6tate  exercises 
the  authority  to  tax  corporations  for  the  benefit  of  the  state, 
had  its  origin  in  chapter  542  of  the  Laws  of  1880  and  has  been 
added  to,  or  modified,  through  amendatory  acts  since  then.  It 
imposes  a  tax  upon  every  corporation  organized  pursuant  to 
law  in  this  state,  "or  in  any  other  state  or  country,  and  doing 
business  in  this  state."  That  tax  is  to  be  paid  upon  its  fran- 
chise or  business,  and  the  basis  for  the  tax  is  "the  amount  of 
capital  stock  employed  within  this  state."  The  tax  is  not 
upon  property ;  but,  in  the  case  of  domestic  corporations,  it  is 
imposed  upon  their  corporate  franchise ;  while,  with  respect 
to  foreign  corporations,  it  is  upon  the  business  that  they  do  in 
this  state.  If  the  latter  come  into  this  state,  for  the  purpose 
of  doing  some  part  of  their  corporate  business  here,  they  are 
placed  under  the  obligation  to  bear  some  portion  of  the  gen- 
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eral  burden  of  taxation  and,  to  effectuate  that  purpose,  the  legis- 
lature has  declared  that  the  business  done  shall  bear  the  burden 
of  a  tax,  to  the  extent  that  it  is  ascertained  that  the  capital  is 
employed  here.  (People  ex  rel.  American  C.  &  D.  Co.  v. 
Wemple,  129  N.  Y.  558 ;  People  ex  rel.  S.  C.  0.  Co.  v.  Wem- 
ple,  131  N.  Y.  64;  People  ex  rel.  P.  R.  R.  Co.  v.  Wemple,  138 
N.  Y.  1 ;  People  ex  rel.  Singer  Mfg.  Co.  v.  Wemple,  150  N.  Y. 
46.)  The  intention  of  the  legislature  is  that,  when  foreign  cor- 
porations employ  their  capital  in  carrying  on  a  business  within 
this  state,  they  must  pay  a  tax  to  the  state  in  return  for  the 
privileges  and  benefits  they  enjoy.  Indeed,  no  good  reason  can 
be  urged  why  they  should  not,  according  to  the  business  done,  be 
subjected  to  the  same  burdens  and  obligations  as  are  domestic 
corporations.  The  policy  of  the  state  is  not  to  prevent  the 
employment  here  of  foreign  capital,  nor  to  place  any  unreason- 
able restrictions  upon  such  employment.  To  the  contrary,  by  a 
wise  and  enlightened  policy,  the  greatest  facilities  are  offered 
for  the  conduct  of  commercial  enterprises  of  every  nature  and 
they  are  extended  to  all  who  choose  to  come  within  our  bor- 
ders, without  any  unreasonable  discrimination  between  the 
resident  and  the  foreigner.  If  it  requires  of  the  foreign  cor- 
poration that  it  shall  contribute  to  the  revenues  of  the  state  a 
tax,  measured  by  the  amount  of  capital  employed  in  doing 
business  here,  it  is  but  the  requirement  in  one  form  of  what  it 
exacts  from  the  home  corporation  in  another  form.  It  is  need- 
less to  discuss  the  question  more  elaborately,  in  view  of  the 
discussion  it  has  received  in  this  court,  in  many  decisions. 

The  contention  on  the  part  of  the  appellant  is,  that  a  foreign 
corporation  cannot  be  deemed  to  be  doing  business  in  this  state 
by  virtue,  solely,  of  the  fact  that  it  is  interested  as  a  special 
partner  in  a  limited  partnership  here,  and  that  contention  has 
received  the  support  of  two  of  the  learned  justices  of  the 
Appellate  Division,  who  were  unable  to  agree  with  their  asso- 
ciates in  affirming  the  action  of  the  comptroller.  The  argu- 
ment may  fairly  be  summarized  in  this  way :  That,  as  the  tax 
is  upon  the  right  to  do  business  within  the  state,  it  must 
appear  that  the  corporation  is  actually,  as  such,  engaged  in  the 
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transaction  of  its  business  here,  and  that  the  condition  of  the 
law  is  not  met,  when  it  is  made  to  appear  that  there  has  been 
only  an  investment  of  capital  within  this  state,  in  a  business 
which  other  parties,  alone,  control  and  manage.  While  it  is 
very  true  that  a  corporate  business  must  be  found  to  be  trans- 
acted here,  in  order  that  a  tax  may  be  imposed ;  still  I  think 
we  may  look  through  the  form  and  regard  the  substance  of  the 
transaction  in  question.  If  agencies  are  adopted,  not  inde- 
pendent, but  of  which,  in  fact,  the  foreign  corporation  is  a 
member  and  through  which  its  business  is  done,  can  we,  and 
should  we,  say  that  in  that  way  it  has  placed  itself  beyond  the 
reach  of  the  taxing  officer  ?  In  a  broad  sense,  all  persons  may 
be  said  to  be  doing  business  where  their  capital  is  placed  and 
that  they  have  stipulated  for  a  contractual  relation,  whereby 
their  powers  of  control  and  administration  are  restricted,  may 
affect,  but  does  not  change,  the  fact.  The  idea  in  the  formation 
of  a  limited  partnership  is  the  transaction  of  a  business  by  the 
parties  who  enter  it,  under  certain  conditions ;  the  performance 
of  which  will  exempt  the  special  partner  from  liability  for  the 
debts  of  the  partnership  beyond  the  fund  contributed  by  him 
to  the  capital.  It  would  be  difficult  to  say  that  a  special  part- 
ner was  not  engaged  in  the  transaction  of  business,  as  an 
inference  from  the  statutory  provisions  which  create  the  lim- 
ited liability.  In  this  case,  the  corporation  has  placed  $150,000 
with  a  firm  in  New  York  city,  of  which  it  assumed  to  become 
a  member.  The  business  of  that  firm  was  the  importation  of 
chemicals  and  all  the  sales  of  the  relator's  manufactured  pro- 
ducts within  this  state  are  made  by,  or  through,  this  firm.  It 
must  be  assumed  that  the  relator's  contribution  of  capital  is 
an  efficient  cause  in  this  profitable  marketing  of  its  products 
here  ;  and  while,  as  a  special  partner,  it  may  be  under  limita- 
tions and  restrictions  with  respect  to  partnership  powers,  yet, 
(and  we  are  assuming  for  the  purpose  of  the  discussion  that 
the  relator  may  validly  enter  into  the  partnership),  the  relator 
is  present  here  as  a  member  of  the  partnership ;  or  is  deemed 
in  the  eye  of  the  law  to  be  here  for  certain  purposes.  In  that 
guise,  it  is  employing  some  portion  of  its  capital  and  the  ques- 
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tion,  in  reality,  becomes  one  of  the  nature  of  the  agency 
availed  of  by  the  relator  for  the  purpose  of  carrying  on  its 
business  of  marketing  its  manufactured  products  within  this 
state.  It  has,  in  effect,  by  this  method  of  a  limited  partner- 
ship, established  a  place  within  this  state  for  the  doing  of  a 
part  of  its  business  and  though  I  come  to  the  conclusion  with 
some  hesitation,  I  think  that  it  may  be  regarded  as  coming 
within  the  operation  of  the  statute. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

O'Brien,  J.  (dissenting).  It  must  be  and  is  conceded  that 
the  relator  is  not  subject  to  taxation  under  the  act  of  1880, 
unless  it  is  actually  engaged  in  some  business  in  this  state. 

The  record  shows  that  this  fundamental  fact  did  not  exist, 
and  consequently  that  there  was  no  legal  basis  for  the  assess- 
ment. There  is  no  dispute  in  regard  to  the  facts  and  no 
room  for  opposing  inferences. 

The  relator  is  a  manufacturing  and  business  corporation, 
created  under  the  laws  of  the  Grand  Duchy  of  Baden  in  the 
German  Empire,  with  its  principal  office  at  a  village  on  the 
Rhine  in  the  Kingdom  of  Bavaria.  The  business  in  wrhich  it 
is  engaged  is  the  manufacture  and  sale  of  chemicals.  In  the 
year  1879,  before  the  statute  under  which  the  tax  has  been 
imposed  was  passed,  the  relator  invested  $150,000  in  the 
business  of  the  firm  of  William  Pickhardt  &  Kuttroff,  98 
Liberty  street,  in  the  city  of  New  York,  and  it  has  remained 
in  that  business,  so  invested,  ever  since.  The  money  was 
paid  in  under  an  agreement  whereby  that  firm  and  the  relator 
formed,  or  attempted  to  form,  a  special  partnership,  and  the 
relator  has  maintained  that  relation  to  the  firm  ever  since.  It 
has  received  large  profits  from  the  investment.  The  business 
of  the  firm  is  the  sale  of  chemicals,  and  it  sells  in  each  year  a 
large  quantity  of  the  goods  manufactured  by  the  relator  in 
Germany,  but  the  business  is  solely  conducted  by  the  legal 
entity  which  is  represented  by  the  firm,  whoever  the  members 
may  be.  The  goods  so  sold  are  delivered  to  the  firm  in 
Germany  upon  an  actual  sale  and  paid  for  by  the  purchaser, 
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and  when  shipped  the  title  passes  to  the  firm.  The  corpora- 
tion has  no  title  to  or  interest  in  any  goods  or  other  property 
in  this  state.  It  has  no  corporate  agent  here,  and  the  only 
interest  it  has  in  this  country  is  represented  by  the  investment. 
In  1895  the  comptroller  imposed  a  tax  on  the  relator  for  the 
past  sixteen  years  upon  the  theory  that  it  was  doing  business 
in  this  state  during  that  time,  and  had  $150,000  of  its  capital 
employed  in  such  business.  There  can  be  no  doubt  that  the 
relator  and  the  New  York  firm  intended  to  form  a  special 
partnership,  and  supposed  they  had,  and  that  they  acted  and 
dealt  with  each  other  upon  the  basis  of  that  relation.  There 
certainly  was  a  partnership  in  so  far  as  the  parties  could 
create  such  a  relation  between  themselves,  and  in  my  opinion 
they  would  be  bound  to  third  parties  in  that  relation. 

But  it  is  contended  that  a  corporation  cannot  become  either  a 
general  or  special  partner  in  a  business  firm  under  the  laws  of 
this  state.  I  do  not  assent  to  that  proposition  as  applied  to 
this  case.  The  relator  could,  under  general  principles  of  law 
based  upon  comity,  do  any  lawful  business  here  that  it  might 
do  under  the  law  of  its  creation.  It  could  become  a  partner 
here  in  a  business  firm,  if  that  power  was  conferred  upon  it 
by  the  law  of  the  place  where  it  was  organized  and  is  domi- 
ciled, unless  prohibited  by  some  positive  law  or  rule  of  public 
policy  in  force  here.  1  am  not  aware  of  any  such  prohibition, 
and,  since  there  was  no  proof  before  the  comptroller  that  it 
had  acted  beyond  its  chartered  powere,  there  is  no  basis  for 
the  contention  that  it  was  not  a  partner  in  the  firm. 

The  right  of  a  foreign  company  to  do  anything  here  that  it 
might  lawfully  do  at  home  was  recognized,  and  in  fact  decided, 
in  Vanderpoel  v.  Gorman  (14:0  X.  Y.  563),  where  we  held 
that  a  New  Jersey  corporation  could  make  a  general  assign- 
ment for  the  benefit  of  creditors  here,  since  it  had  the  power 
to  do  so  by  the  law  of  the  state  under  which  it  existed,  and 
this,  although  our  domestic  corporations  were  forbidden  by 
statute  to  do  the  same  thing. 

But  if  it  be  granted  that  the  relator  and  the  firm  did  not 
succeed  in  carrying  out  their  intentions  to  create  a  partner- 
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ship,  for  the  reason  that  such  an  arrangement  and  such  rela- 
tions were  impossible  under  our  laws,  that  cannot  aid  the  state 
in  maintaining  this  tax,  but,  on  the  contrary,  it  makes  the 
case  still  stronger  for  the  relator.  Then  the  case  must  rest 
entirely  upon  the  fact  that  the  New  York  firm  has  $150,000 
of  the  relator's  money  without  the  existence  of  any  partner- 
ship relations,  the  law  not  permitting  them  to  be  formed  or  to 
exist.  Under  these  circumstances,  what  business  is  the  relator 
doing  in  this  state  ?  It  is  not  engaged  in  selling  goods,  since 
it  has  no  goods  to  sell,  and  never  had.  The  firm  buys  and 
pays  for  the  goods,  and  owns  them  from  the  time  they  are 
purchased  and  delivered  in  Europe,  and  it  is  the  firm  that  sells 
them.  It  doea  not  help  the  case  any  to  eliminate  the  relator 
from  the  firm  by  showing  it  was  impossible  that  it  could  be 
a  member.  That  argument  only  proves  that  the  firm  buys, 
owns  and  sells  the  goods  without  any  partnership  relations 
whatever  with  the  corporation.  The  firm,  as  a  legal  entity 
transacting  the  New  York  business,  is  not  destroyed  by  exclud- 
ing this  corporation  from  membership.  It  only  makes  still 
plainer  the  proposition  that  it  is  the  firm  in  New  York  that 
owns  and  sells  the  goods,  and  conducts  all  the  business  that 
is  carried  on  here,  and  not  the  relator  in  any  sense. 

We  have  held  that  a  foreign  corporation  cannot  be  deemed 
to  be  engaged  in  business  in  this  state,  within  the  meaning  of 
the  act  of  1880,  from  the  fact  that  it  holds  stock  in  corpora- 
tions in  this  state  which  are  transacting  business  here,  and 
this  although  the  foreign  corporation  furnished  a  large  part 
of  the  capital  of  these  companies,  procured  them  to  be  organ- 
ized and  they  were  manifestly  instruments  of  the  foreign 
corporation  for  the  extension  and  profitable  conduct  of  its 
business.  (People  v.  American  Bell  Telephone  Co.,  117 
N.  Y.  241.)  It  was  said  in  that  case  that  for  one  person  to 
supply  the  means  to  another  to  do  business  is  not  the  doing 
of  that  business  by  the  former.  I  am  unable  to  see  why  that 
principle  does  not  govern  this  case.  The  relator  has  supplied 
the  New  York  firm  with  the  sum  of  $150,000  upon  which  to 
do  business  here.     Concededly  that  is  all  there  is  of  the  trans- 
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action.  It  expected,  no  doubt,  and  lias  received  large  returns 
upon  the  advances,  but  no  larger,  if  as  large,  as  the  Bell  Tele- 
phone Company  received  from  the  corporations  here  which  it 
had  really  created,  in  the  form  of  rents  and  royalties  for  the 
use  of  its  inventions. 

But  the  relator's  receipts  by  way  of  interest  or  profits  upon 
the  money  advanced,  whether  more  or  less,  have  no  bearing 
on  the  question  whether  it  is  doing  business  in  this  state  any 
more  than  the  receipts  of  the  Bell  Telephone  Company  had 
in  the  case  referred  to.  Indeed,  the  latter  case  was  a  much 
stronger  one  to  sustain  the  tax  than  the  one  at  bar,  since  it 
appeared  that  it  had  organized  numerous  telephone  com- 
panies in  this  state,  took  the  stock  to  a  large  extent  and  then 
leased  to  the  local  companies  its  appliances  for  the  transmis- 
sion of  intelligence  by  electricity,  at  an  agreed  rent,  by  con- 
tracts executed  in  Boston,  where  the  rents  or  royalties  were 
made  payable.  It  was  shown  that  the  Bell  Company  was  in 
receipt  of  a  very  large  income  from  these  operations,  and  yet 
the  court  held  that  it  was  not  doing  business  in  this  state 
within  the  meaning  of  the  statute. 

How  will  the  relator  ever  be  able  to  reclaim  the  money 
that  it  has  paid  into  the  firm  in  case  of  refusal  to  pay  I  If 
there  is  no  partnership  of  course  no  bill  can  be  filed  for  disso- 
lution, accounting  or  distribution.  The  only  remedy  of  the 
corporation  would  be  an  action  for  money  had  and  received, 
and  this  reveals  the  true  nature  of  the  transaction  and  the 
relations  which  the  corporation  holds  toward  the  New  York 
business.  It  stands  in  the  relation  of  a  creditor.  The  money 
paid  in  is  in  the  nature  of  a  loan  whether  the  interest  be  more 
or  less.  The  firm  is  its  debtor,  but  the  corporation  is  not 
doing  business  in  this  state  in  any  proper  sense. 

Moreover,  all  the  property  that  the  New  York  firm  has, 
whoever  the  members  of  that  firm  may  be,  is  taxable  under 
genera]  laws,  and  even  if  the  relator  had  any  interest  in  it 
would  be  taxable  under  chapter  37  of  the  Laws  of  1855.  "We 
do  not  know  whether  it  has  been  so  taxed  or  not,  but  it  is 
enough  to  know  that  it    is  liable  to  such  taxation,  and  we 
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cannot  sustain  the  present  tax  without  approving  the  principle 
of  double  taxation. 

The  order  of  the  General  Term  and  determination  of  the 
comptroller  should  be  reversed. 

All  concur  with  Gray,  J.,  for  affirmance,  except  O'Brien, 
J.,  who  reads  for  reversal. 

Order  affirmed. 


William  H.  Yan  Arsdale,  Respondent,  v.  George  Ring, 

Appellant. 

1.  Appeal.  Litigants  are  entitled  to  have  their  appeals  heard  and  deter- 
mined by  a  constitutional  court. 

2.  Justice  Sitting  in  Review  op  His  Own  Order  —  Constitution 
of  1846,  Art.  6,  §  8.  An  order  made  by  a  General  Term  of  the  Supreme 
Court,  reviewing  and  affirming  an  order  made  at  Special  Term  by  one  of 
the  justices  who  sits  in  the  General  Term  to  review  it,  must  be  reversed 
as  it  is  in  violation  of  section  8,  article  6  of  the  Constitution  of  1846,  pro- 
hibiting a  judge  or  justice  from  sitting  at  a  General  Term  of  any  court 
"  in  review  of  a  decision  made  by  him." 

Van  Arsdak  v.  King,  87  Hun,  617,  reversed. 

(Submitted  February  1,  1897;  decided  March  2,  1897.) 

Appeal  from  an  order  of  the  General  Terra  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  June  5, 1895, 
which  affirmed  an  order  of  Special  Term  denying  a  motion  to 
vacate  an  order  granting  plaintiff  leave  to  bring  an  action 
under  section  1913  of  the  Code  of  Civil  Procedure  and  to  set 
aside  and  vacate  all  the  proceedings  subsequent  thereto. 

The  facts,  so  iar  as  material,  are  stated  in  the  opinion. 

William  P.  Fiero  for  appellant.  A  justice  of  the  Supreme 
Court  cannot  sit  at  General  Term  in  review  of  an  order  made 
by  him.  (Const.  X.  Y.  1846,  art.  6,  §  8  ;  Duryea  v.  Traphagen, 
84  X.  Y.  652  ;  Pistor  v.  Hatfield,  46  X.  Y.  250 ;  Real  v.  Peo- 
ple, 42  X.  Y.  276  ;  Murdoch  v.  1.  T.  cfe  T.  Co.,  14  Misc.  Rep. 
225  ;  Bentley  v.  Jones,  4  How.  Pr.  335 ;  King  v.  Stafford,  5 
How.  Pr.  30.) 

Isaac  JV.  Mills  for  respondent. 
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Haight,  J.  Oil  the  26th  day  of  November,  1890,  the 
plaintiff  made  an  affidavit,  in  which  he  stated  that,  on  the 
27th  day  of  November,  1880,  he  recovered  a  judgment 
against  the  defendant,  George  King,  in  the  County  Court  of 
Westchester  county  for  the  sum  of  $453.38,  which  judgment 
remained  wholly  unsatisfied  ;  that  he  desired  leave  of  the  court 
to  bring  an  action  against  the  defendant  upon  the  judgment, 
but  that  he  was  unable  to  make  personal  service  upon  the 
defendant  of  the  notice  of  application  for  such  leave  owing 
to  the  fact  that  the  defendant  was  a  non-resident  of  the  state, 
and,  as  he  was  informed  and  believed,  resided  in  Farmingham, 
Massachusetts.  Upon  this  affidavit  Justice  Cullen,  on  the 
same  day,  made  an  order  permitting  the  notice,  with  the  affi- 
davit of  the  plaintiff  annexed,  to  be  made  by  mailing  a  copy, 
securely  closed  in  a  postpaid  wrapper,  addressed  to  George 
King  at  Farmingham,  Massachusetts.  The  notice  was  required 
to  be  mailed  on  or  before  November  28th,  and  by  its  terms 
was  returnable  at  a  Special  Term  of  the  Supreme  Court  to  be 
held  in  the  village  of  White  Plains  on  the  6th  day  of  Decem- 
ber, 1890.  On  the  return  day  no  one  appeared  to  oppose  the 
motion,  and  an  order  was  entered  by  Justice  Jackson  O. 
Dykman  granting  leave  to  the  plaintiff  to  bring  the  action 
prayed  for.  Subsequently  the  action  was  brought  and  resulted 
in  a  judgment  in  favor  of  the  plaintiff.  On  the  14th  day  of 
April,  1894,  the  defendant,  upon  affidavits  setting  forth  the 
facts,  moved  for  an  order  vacating  the  order  granting  leave  to 
bring  the  action  and  all  subsequent  proceedings  taken  thereto. 
This  motion  was  denied,  and  the  order  denying  such  motion 
was  affirmed  in  the  General  Term,  Justice  Dykman  sitting  as 
one  of  the  judges  of  the  court  and  writing  the  opinion. 

It  is  claimed,  among  other  things,  that  the  original  order, 
granting  leave  to  sue,  was  improvidently  granted  for  the 
reasons  that  the  notice  of  the  application  for  the  order  was 
served  by  mail  without  the  state  only  nine  days  before  the  day 
set  for  the  hearing  of  the  motion  ;  that  the  affidavit  of  the 
plaintiff  upon  which  the  order  was  granted  did  not  show  tliat 
personal  service  of  the  notice  could  not  be  made  within  the 
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state;  that  the  plaintiffs  affidavit  was  made  upon  hearsay 
statements  made  by  one  who  was  not  shown  to  have  had  any 
knowledge  as  to  the  whereabouts  of  the  defendant,  and  that 
the  same  was  not  in  compliance  with  the  provisions  of  sec- 
tion 1913  of  the  Code  of  Civil  Procedure.  It  will  thus  be 
seen  that  one  of  the  chief  questions  brought  up  for  review  in 
the  General  Term  was  as  to  whether  the  original  order  was 
properly  granted.  The  learned  justice  writing  the  opinion  in 
the  General  Term  says,  with  reference  thereto,  that  there 
"was  only  irregularity  in  the  original  motion  for  leave  to 
sue."  It  is  thus  apparent  from  his  own  statement  that  he  was 
sitting  in  review  of  an  order  made  by  him.  This,  we  think,  he 
had  no  power  to  do.  Article  6ix,  section  eight,  of  the  old 
Constitution  provided  that  "  no  judge  or  justice  shall  sit  at  a 
General  Term  of  any  court,  or  in  the  Court  of  Appeals,  in 
review  of  a  decision  made  by  him,  or  of  any  court  of  which 
he  was  at  the  time  a  sitting  member."  To  the  same  effect  is 
article  six,  section  three,  of  the  new  Constitution.  This  pro- 
vision must  be  construed  according  to  its  spirit  and  intent ; 
that  it  applies  to  an  order  of  this  character  there  can  be  no 
serious  question.  (Duryea  v.  Traphagen,  84:  N".  Y.  652; 
Pistor  v.  Hatfield,  46  N.  Y.  249 ;  Real  v.  People,  42  N.  Y. 
270,  276.) 

It  is  quite  evident  that  in  the  General  Term  Justice  Dyk- 
man's  attention  was  not  called  to  the  fact  that  he  presided  at 
the  Special  Term  at  which  the  original  order  was  made,  and 
that  he  had  forgotten  that  fact.  Mistakes  of  this  character 
are  not  uncommon.  Litigants  are,  however,  entitled  to  have 
their  appeals  heard  and  determined  by  a  constitutional  court, 
and  we  would  not  be  justified  in  depriving  them  of  this  right, 
however  innocent  the  mistake  may  be. 

The  order  of  the  General  Term  should  be  reversed,  and 
the  matter  remitted  to  the  Appellate  Division,  there  to  be 
reheard  and  determined,  with  costs  to  abide  the  event. 

All  concur. 

Ordered  accordingly. 
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courts  of  criminal  jurisdiction  of  the  city  and  county  of  New  York,  is 
constitutional,  and  abolished  the  office  of  police  justice  therein;  and  as 
the  abolition  of  the  office  carried  with  it,  as  a  necessary  and  inseparable 
incident,  the  termination  of  the  official  life  of  its  several  incumbents,  the 
abridgment  of  their  terms  of  office,  as  provided  in  the  act,  is  not  in  con- 
flict with  section  22,  article  6  of  the  Constitution,  providing  that  "  Justices 
of  the  peace  and  other  local  judicial  officers  provided  for  in  sections 
seventeen  and  eighteen,  in  office  when  this  article  takes  effect,  shall  hold 
their  offices  until  the  expiration  of  their  respective  terms." 
Koch  v.  Mayor,  5  App.  Div.  276,  affirmed. 

(Argued  January  19,  1897;  decided  March  2,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
22,  1896,  which  affirmed  a  final  judgment  in  favor  of  defend- 
ant entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term  sustaining  a  demurrer  to  the  complaint. 

This  action  was  brought  to  recover  three  months'  salary 
alleged  to  he  due  the  plaintiff  as  a  police  justice  of  the  city 
of  New  York. 

The  plaintiff  alleged  in  his  complaint  that  on  the  4th  of 
January,  1893,  he  was  duly  appointed  a  police  justice  of  the 
city  of  New  York  by  the  mayor  of  that  city  for  the  term  of 
ten  years  at  an  annual  salary  of  £ S,no0,  payable  quarterly; 
that  he  duly  qualified  and  enured  upon  the  discharge  of  the 
duties  of  said  office,  and  has  always  been  ready  and  willing  to 
perform  the  duties  thereof  as  required  by  law ;  that  on  May 
10th,  1895,  an  act  was  passed  by  the  legislature  of  the  state  of 
New  York,  entitled  "  An  act  in  relation  to  the  inferior  courts 
of  criminal  jurisdiction  of  the  city  and  county  of  New  York," 
which  is  referred  to  as  a  part  of  the  complaint,  and  that  under 
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such  act  the  mayor  of  said  city  assumed  to  appoint  nine  city 
magistrates  in  the  city  and  county  of  New  York  and  five  jus- 
tices of  the  Court  of  Special  Sessions  of  said  city  and  county. 
Notwithstanding  the  passage  of  this  act,  as  the  plaintiff  fur- 
ther alleged,  under  and  pursuant  to  sections  17  and  22  of 
article  VI  of  the  Constitution  of  this  state,  he  is  entitled  to 
hold  office  until  the  expiration  of  his  term  on  the  third  of 
January,  1903,  and  that  on  the  first  of  October,  1895,  there 
was  due  and  payable  to  him,  under  and  by  virtue  of  the  said 
appointment  as  police  justice,  the  sum  of  $2,000,  which  had 
been  duly  demanded  and  a  claim  therefor  presented  to  the 
comptroller  of  said  city  for  adjustment,  but  the  same  had 
neither  been  paid  nor  adjusted  although  more  than  thirty  days 
had  elapsed  since  the  presentation  of  such  claim. 

The  defendant  demurred  to  the  complaint  upon  the  ground 
that  the  facts  set  forth  do  not  constitute  a  cause  of  action. 

By  the  usual  course  of  procedure  the  demurrer  was  sus- 
tained, the  complaint  dismissed  and  a  final  judgment  entered 
accordingly,  which  upon  appeal  to  the  Appellate  Division  was 
duly  affirmed.  From  the  judgment  of  affirmance  the  plain- 
tiff appeals  to  this  court. 

George  Hoadly,  A.  J.  DUtenhoefer  and  Matthew  Hale  for 
appellant.  The  law,  in  so  far  as  it  attempts  to  abolish  plain- 
tiff's office,  is  unconstitutional.  (Const.  N.  Y.  art.  6,  §  22 ; 
Pathbone  v.  Wirth,  150  N.  Y.  459  ;  People  ex  rel.  v.  Draper, 
15  N.  Y.  543 ;  Cass  v.  Dillon,  3  Ohio  St.  609 ;  Forcer  v. 
Village  of  Athens,  99  N.  Y.  592 ;  In  re  Breslin,  45  Hun, 
214 ;  In  re  W.  S.  A.  A  P.  P.  P.  Co.,  115  N.  Y.  447 ;  Lyddy 
v.  Long  Island  City,  104  N.  Y.  218 ;  Chicago  Py.  Co.  v.  U. 
S.,  127  U.  S.  406.)  The  part  of  the  law  that  abolishes  the 
office  of  police  justice  may  be  set  aside  without  invalidating 
the  part  that  creates  the  new  office  of  city  magistrates.  {People 
ex  rel.  v.  Kenny,  96  N.  Y.  294 ;  Packet  Co.  v.  Keokuk,  95  U. 
S.  89;  Baldwin  v.  Franks,  120  U.  S.  685.)  Plaintiff  can 
maintain  this  action  without  resorting  to  quo  warranto  to 
establish  his  title  to  office.  (Curtin  v.  Barton,  139  N.  Y. 
10 
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511 ;  People  ex  rel.  v.  Common  Council  of  Brooklyn,  77  X. 
Y.  503 ;  Bex  v.  WhitioeU,  5  T.  R.  85.) 

Robert  Earl  for  appellant.  Under  the  Consolidation  Act 
(Laws  of  1882,  chap.  410,  §  1542),  and  the  amendments  thereto, 
the  plaintiff's  term  of  office  was  ten  years ;  and,  as  one  of  the 
fifteen  police  justices,  he  was  a  magistrate,  justice  of  the  Court 
of  Special  Sessions,  justice  of  the  Police  Courts  and  member 
of  the  board  of  police  justices.  lie  was,  therefore,  a  judge  or 
justice  of  an  inferior  court,  and  entitled  to  hold  his  office  until 
the  expiration  of  his  term.  (Const.  N.  Y.  art.  6,  §§  17, 18,  22; 
People  ex  rel.  v.  Wemple,  125  X.  Y.  485 ;  Wemler  v.  People, 
58  X.  Y.  516 ;  Const.  X.  Y.  1821,  art.  1,  §  15 ;  Const.  X.  Y. 
1846,  art.  14,  §  1 ;  People  ex  rel  v.  Gardner,  45  X\  Y.  812.) 

Lewis  L.  Delafield  for  respondent.  The  Constitution  has 
not  imposed  any  limitation  upon  the  power  of  the  legislature 
either  to  abolish  the  office  of  police  justice  or  to. shorten  the 
term  of  the  incumbents  of  that  office.  (L.  1848,  ch.  153;  L. 
1S82,  ch.  410,  §§  1541-1568 ;  Wemler  v.  People,  58  X.  Y. 
516  ;  People  v.  Morgan,  5  Daly,  161  ;  58  N.  Y.  679 ;  Coulter 
v.  Murray,  4  Daly,  506 ;  Const.  N.  Y.  art.  6,  §§  1,  4,  7,  14, 
15,  17,  18,  22;  Nevada  v.  Tilford,  1  Xev.  244;  North 
Dakota  v.  Faussett,  1  X.  D.  190 ;  Missouri  v.  Hermann,  11 
Mo.  App.  43 ;  In  re  Oliver  Lee  cfe  Co.'s  Bank,  21  X.  Y.  9 ; 
Demarest  v.  Mayor,  etc.,  74  X.  Y.  161, 167;  Smalley  v.  Snell, 
32  Pac.  Eep.  1062 ;  People  v.  Jaehne,  103  X.  Y.  182.)  There 
is  no  constitutional  objection  to  that  portion  of  the  statute 
under  consideration  which  provides  for  the  appointment  of 
the  new  justices  of  the  Court  of  Special  Sessions  and  the  new 
city  magistrates.  (Curtin  v.  Barton,  139  X.  Y.  505;  People 
ex  rel.  v.  Porter,  90  X.  Y.  68,  72;  Anderson  v.  Beitty,  66 
X.  Y.  1S9 ;  People  ex  rel.  v.  Terry,  108  X.  Y.  1 ;  Bocock  v. 
Cochran,  32  Hun,  521.) 

Vann,  J.  On  the  10th  of  May,  1895,  the  legislature  of  this 
6tate  enacted  that :  "  From  and  after  midnight  of  the  thirtieth 
day  of  June,  1895,  the  office  of  police  justice  in  the  city  and 
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county  of  New  York  is  abolished,  and  all  power,  authority, 
duties  and  jurisdiction  then  vested  in  the  police  justices  in  the 
said  city  and  county  of  New  York,  and  in  the  courts  held  by 
them,  including  the  Court  of  Special  Sessions,  and  in  the 
board  of  police  justices,  and  in  the  clerks,  deputy  clerks, 
police  clerks  and  police  clerks'  assistants,  and  in  all  other  offi- 
cers or  employees  of  said  justices  or  courts,  or  of  the  board  of 
police  justices,  shall  cease  and  determine."  (L.  1895,  ch. 
601,  §1.) 

The  main  question  presented  for  decision  by  this  appeal  is, 
whether  that  section  is  in  violation  of  the  Constitution  of  the 
state. 

The  legislature  has  all  the  power  of  legislation  that  the 
People  of  the  state  can  grant,  except  as  it  is  restrained, 
expressly  or  impliedly,  from  the  exercise  of  particular  powers 
by  the  Constitution.  (Art.  Ill,  §  1 ;  Bank  of  Chenango  v. 
Brown,  26  N.  Y.  467 ;  People  ex  rel.  McLean  v.  Flagg,  46 
N.  Y.  401.)  Since  power  to  legislate  is  the  rule,  and  restraint 
upon  that  power  the  exception,  as  was  said  by  this  court  in  an 
important  case,  "in  inquiring  whether  a  given  statute  is 
unconstitutional,  it  is  for  those  who  question  its  validity  to 
show  that  it  is  forbidden."  {People  ex  rel.  Wood  v.  Draper, 
15  N.  Y.  532,  543.)  Subject  only  to  the  restrictions  of  the 
Constitution,  the  legislature  may  do  what  it  thinks  best  with  a 
public  office  or  a  public  officer,  by  abolishing  the  office,  short- 
ening or  lengthening  the  term  thereof,  increasing  or  diminish- 
ing the  salary  and  the  like.  {Nichols  v.  MacLean,  101  N.  Y. 
526,  533.)  We  need  not  look,  therefore,  at  the  grant  of 
power,  but  simply  at  the  restraints  upon  the  grant,  in  order  to 
determine  whether  legislation  is  constitutional.  The  main 
restraints,  found  in  the  first  article,  and  which  are  essential 
to  constitutional  government,  are  not  invoked  by  the 
appellant.  The  provision  that  he  relies  upon  to  nullify 
the  legislation  in  question  is  section  22  of  article  VI, 
which  is  as  follows :  "  Justices  of  the  peace,  and  other 
local  judicial  officers,  provided  for  in  sections  seventeen 
and    eighteen,    in    office     when    this    article    takes    effect, 
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shall  hold  their  offices  until  the  expiration  of  their  respec- 
tive terms."  Sections  seventeen  and  eighteen,  thus  referred 
to  in  order  to  define  what  is  meant  by  "other  local 
judicial  officers,"  are  in  these  words  :  "  §  17.  The  electors  of 
the  several  towns  shall,  at  their  annual  town  meetings,  or  at 
such  other  time  and  in  such  manner  as  the  legislature  may 
direct,  elect  justices  of  the  peace,  whose  term  of  office  shall 
be  four  years.  In  case  of  an  election  to  fill  a  vacancy  occur- 
ring before  the  expiration  of  a  full  term,  they  shall  hold 
for  the  residue  of  the  unexpired  term.  Their  number  and 
classification  may  be  regulated  by  law.  Justices  of  the  peace 
and  judges  or  justices  of  inferior  courts  not  of  record,  and 
their  clerks,  may  be  removed  for  cause,  after  due  notice  and 
an  opportunity  of  being  heard,  by  such  courts  as  are  or  may 
be  prescribed  by  law.  Justices  of  the  peace  and  district  court 
justices  may  be  elected  in  the  different  cities  of  this  state  in 
such  manner,  and  with  such  powers,  and  for  such  terms, 
respectively,  as  are  or  shall  be  prescribed  by  law ;  all  other 
judicial  officers  in  cities,  whose  election  or  appointment  is  not 
otherwise  provided  for  in  this  article,  shall  be  chosen  by  the 
electors  of  such  cities,  or  appointed  by  some  local  authorities 
thereof. 

"  §  18.  Inferior  local  courts  of  civil  and  criminal  jurisdic- 
tion may  be  established  by  the  legislature,  but  no  inferior 
local  court  hereafter  created  shall  be  a  court  of  record.  The 
legislature  shall  not  hereafter  confer  upon  any  inferior  or  local 
court  of  its  creation  any  equity  jurisdiction  or  any  greater 
jurisdiction  in  other  respects  than  is  conferred  upon  county 
courts  by  or  under  this  article.  Except  as  herein  otherwise 
provided,  all  judicial  officers  shall  be  elected  or  appointed  at 
such  times  and  in  such  manner  as  the  legislature  may  direct." 

By  an  analysis  of  the  judiciary  article  we  may  discover  its 
broad  purpose  and  general  scope,  in  the  light  of  which  we 
may  see  clearly  the  meaning  of  the  particular  sections  under 
consideration. 

Sections  one  to  four,  inclusive,  are  devoted  to  the  Supreme 
Court,  the  great  court  of  original  jurisdiction  with  important 
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and  in  many  instances  final  appellate  power,  by  which  the  bulk 
of  the  judicial  business  of  the  state  is  transacted.  That  courts 
by  those  sections,  is  in  terms  "  continued,"  its  jurisdiction 
defined,  the  terms  of  the  judges  in  office  and  their  successors 
fixed,  as  well  as  those  of  others  added  by  transfer  from  abol- 
ished courts  and  additional  justices  to  be  elected,  and  their 
successors.  Provision  is  made  for  the  division  of  the  state 
into  judicial  districts  and  departments,  an  appellate  division  is 
created  and  its  powers  and  jurisdiction  defined,  the  method  of 
filling  vacancies  prescribed,  and  other  details  determined. 

By  the  fifth  and  6ixth  sections  the  superior  City  Courts  of 
New  York,  Brooklyn  and  Buffalo,  the  venerable  Circuit  Court 
and  Court  of  Oyer  and  Terminer  were  expressly  abolished, 
their  jurisdiction  vested  in  the  Supreme  Court,  and  all  actions 
and  proceedings  then  pending  therein  transferred  to  that  court 
for  hearing  and  determination. 

By  the  seventh,  eighth  and  ninth  sections  the  Court  of 
Appeals  is  expressly  "  continued,"  the  terms  of  the  judges  in 
office  and  their  successors  fixed,  its  jurisdiction,  subject  to 
further  restriction  by  the  legislature,  determined,  provision 
made  for  the  filling  of  vacancies  and  the  like. 

By  sections  ten  to  thirteen,  inclusive,  the  conduct  of  the 
judges  of  both  of  the  courts  thus  continued  is  in  some  respects 
regulated  and  provision  made  for  their  compensation  and  for 
their  removal  by  impeachment  or  otherwise. 

By  sections  fourteen  and  fifteen  the  existing  County  Courts 
and  Surrogates'  Courts  are  "  continued  "  by  express  language, 
the  terms  of  the  judges  in  office  and  of  their  successors  settled, 
their  powers  and  jurisdiction  established  and  other  details 
arranged.  Courts  of  Sessions,  except  in  the  county  of  New 
York,  were  abolished  and  the  jurisdiction  thereof,  as  well  as 
all  actions  and  proceedings  pending  therein,  transferred  to  the 
County  Courts. 

Thus  we  find  that  by  the  first  fifteen  sections  of  the  judiciary- 
article  four  great  courts  were  continued,  the  tenure  of  the 
judges  in  office  when  the  Constitution  took  effect,  as  well  as 
that   of  their  successors,   expressly   prescribed,    seven   other 
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important  courts,  theretofore  existing,  abolished  and  their 
powers  merged  in  the  Supreme  Court.  The  courts  thus  con- 
tinued were  evidently  regarded  as  essential  to  the  judicial  sys- 
tem of  the  state,  and  hence  were  expressly  placed  beyond 
disturbance  by  the  legislature.  The  utmost  care  was  taken  by 
clear  and  expressive  words  to  make  those  courts  permanent 
and  to  place  the  judges  thereof,  present  and  future,  beyond 
the  danger  of  displacement  or  interference  by  the  law-making 
power.  The  theory  was  to  simplify  the  judicial  system  by 
reducing  the  number  of  high  courts  and  to  embed  those 
retained  so  thoroughly  in  the  fundamental  law  that  they  could 
not  be  changed  or  abolished  without  amending  the  Constitu- 
tion. One  of  those  courts,  that  of  the  surrogate,  until  then 
dependent  upon  statute,  was  made  a  constitutional  court  for 
the  first  time.  After  thus  providing  for  the  superior  courts 
of  the  state,  the  rest  of  the  judiciary  article  is  mainly  devoted 
to  inferior  and  local  courts  of  civil  and  criminal  jurisdiction. 
Here,  however,  we  find  a  departure  in  method,  for  while  the 
great  courts  above  named  are  continued  and  preserved  by  the 
Constitution,  and  their  judges  are  protected  by  fixed  terms, 
the  inferior  courts  and  the  judges  thereof  are  simply  recog- 
nized as  in  existence  and  left  to  the  legislature.  To  this 
there  is  one  exception,  for  by  section  seventeen  the  electors  of 
the  several  towns,  not  cities,  are  directed  at  their  annual  town 
meetings,  or  at  such  other  time  and  in  such  manner  as  the 
legislature  may  direct,  to  "  elect  justices  of  the  peace  whoso 
term  of  office  shall  be  four  years."  Nothing  is  said  about 
Justices'  Courts  as  the  creatures  of  the  Constitution,  but  jus- 
tices of  the  peace  in  towns  are  named  and  their  tenure  of 
office  fixed,  as  they  had  been  in  prior  Constitutions. 

By  sections  sixteen,  seventeen  and  eighteen  the  legislature 
is  authorized  to  provide  for  the  election  of  local  officers  to 
discharge  the  duties  of  county  judge  and  surrogate  in  cases  of 
inability  or  vacancy,  to  prescribe  the  method  of  removing  for 
cause  justices  of  the  peace  and  judges  or  justices  of  inferior 
courts  not  of  record,  to  regulate  the  election  of  justices  of  the 
peace  and  District  Court  justices  in  the  different  cities  of  the 
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state  and  to  fix  the  powers  and  terms  of  those  officers. 
Authority  is  also  given  to  establish  inferior  local  courts  of 
civil  and  criminal  jurisdiction  with  certain  restrictions  upon 
their  methods  and  powers.  No  provision,  however,  is  made 
in  the  three  sections  last  named  for  any  particular  court,  or 
for  any  particular  office,  or  the  term  of  any  particular  officer, 
except  justices  of  the  peace  in  towns.  Up  to  this  point,  there- 
fore, there  is  no  restriction  found  in  the  Constitution  upon  the 
power  of  the  legislature  to  abolish  existing  local  courts  or  to 
change  the  terms  of  existing  local  judicial  officers,  with  the 
single  exception  of  justices  of  the  peace. 

Section  nineteen  refers  to  the  clerks  of  the  Supreme  Court 
and  Court  of  Appeals,  and  section  twenty  prohibits  judicial 
officers,  except  justices  of  the  peace,  from  receiving  fees  or 
perquisites ;  prevents  certain  judges  from  practicing  law  or 
acting  as  referee,  and  provides  that  no  one  shall  be  eligible  to 
the  office  of  judge  of  the  Court  of  Appeals,  justice  of  the 
Supreme  Court,  county  judge  or  surrogate,  except  in  the 
county  of  Hamilton,  who  is  not  an  attorney  and  counselor  of 
this  state. 

Section  twenty-one  provides  for  the  publication  of  the  stat- 
utes and  decisions  of  the  courts,  while  section  twenty-three,  the 
last  section  of  the  article,  enact6  that  Courts  of  Special  Sessions 
shall  have  such  jurisdiction  of  misdemeanors  as  may  be  pre- 
scribed by  law.  In  the  light  of  this  review,  what  is  the  func- 
tion of  section  twenty-two,  the  last  but  one  of  the  article  in 
question  ? 

Three  theories  of  construction  are  suggested  for  considera- 
tion :  1.  That  it  was  intended  to  prevent  the  legislature  from 
abolishing  existing  inferior  local  courts  of  civil  or  criminal 
jurisdiction  until  the  terms  of  all  the  judges  thereof  in  office 
when  the  article  took  effect  had  expired.  2.  That  it  was 
intended  to  protect  justices  of  the  peace  and  other  local 
judicial  officers  provided  for  in  sections  seventeen  and  eigh- 
teen, in  office  when  the  article  took  effect,  from  displacement 
by  the  legislature.  3.  That  it  was  a  saving  clause  to  insure 
existing  officers  of  the  kind  named  against  removal  by  the 
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mere  adoption  of  the  new  judiciary  article.  Let  us  examine 
each  of  these  theories,  keeping  in  mind  the  general  purpose  of 
the  judiciary  article  as  it  appears  from  the  analysis  already  made. 
1.  The  office  of  police  justice  of  the  city  and  county  of 
New  York  was  not  created  by  the  Constitution,  but  by  the 
legislature,  as  will  appear  from  an  examination  of  the  several 
Constitutions  at  different  periods  in  force  in  this  state,  as  well 
as  the  various  acts  of  the  legislature  relating  to  the  subject. 
(L.  1848,  ch.  153 ;  L.  1873,  ch.  538 ;  L.  1882,  ch.  410,  §§  1541 
to  1568.)  The  judiciary  article  adopted  in  1870  did  not  make 
it  a  constitutional  office,  nor  prevent  the  legislature  from 
abolishing  it  and  thereby  terminating  the  official  tenure. 
(  Wenzler  v.  People,  58  N.  Y.  516.)  Although  there  were 
many  inferior  local  courts  of  civil  and  criminal  jurisdiction  and 
judges  or  justices  of  inferior  courts  not  of  record,  created  by 
statute  and  in  existence  at  the  time  the  Constitution  was 
adopted,  not  one  of  them  is  continued  eo  nomine,  or  so 
embedded  in  that  instrument  as  to  be  placed  beyond  the  reach 
of  the  legislature,  except  justices  of  the  peace  in  towns. 
While  care  was  taken  not  to  displace  them,  no  limit  was  placed 
upon  the  power  of  the  legislature  in  dealing  with  them,  and 
the  right  to  create  others  was  expressly  conferred.  Every  city, 
if  not  every  village  in  the  state,  presents  one  or  more  examples 
of  such  courts  and  officers.  The  silence  of  the  Constitution 
with  reference  to  them  is  significant.  Neither  the  office  of 
police  justice  nor  any  of  the  other  judicial  offices  created 
by  statute,  except  that  of  surrogate,  is  mentioned  by  name ; 
yet,  if  it  was  intended  to  make  the  courts  held  by  these 
officers  permanent,  one  would  expect  to  find  an  express  pro- 
vision to  that  effect  the  same  as  in  the  case  of  surrogates. 
While  certain  courts  are  expressly  continued  and  certain 
others  expressly  discontinued,  Police  Courts  are  included 
under  neither  head,  for  the  Constitution  does  not  mention 
them  even  indirectly,  except  as  power  is  given  to  the  legisla- 
ture to  establish  "  inferior  local  courts  of  civil  and  criminal 
jurisdiction."  The  logical  inference  is  that  there  was  no 
intention  to  limit  the  power  of  the  legislature  to  continue  or 
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to  abolish  the  numerous  statutory  courts  that  existed  all  over 
the  state  when  the  Constitution  was  framed.  It  was  left  to 
sound  legislative  discretion  to  continue  such  tribunals,  to 
create  more  of  them  or  to  abolish  them  altogether,  the  same 
as  the  power  had  been  constantly  exercised  under  prior  Con- 
stitutions. (  Wenzler  v.  People,  supra  ;  People  ex  rel.  Gere 
v.  Whitlock,  92  N.  Y.  191.)  Extended  discussion  on  this  point 
is  rendered  unnecessary  by  the  candid  admission  of  one  of  the 
learned  counsel  for  the  appellant,  whose  position  upon  the  sub- 
ject is  defined  in  the  following  quotation  from  his  brief :  "  We 
do  not  deny  the  power  of  the  legislature  to  abolish  these 
inferior  courts,  except  justices  of  the  peace  in  towns ;  what 
we.  contend  for  is  that,  in  so  doing,  they  are  expressly  forbid- 
den to  dislodge  the  incumbents." 

2.  This  brings  us  to  the  second  theory  of  construction, 
which  imputes  to  those  who  drew  and  adopted  the  Constitu- 
tion an  intention  to  protect  certain  individuals  then  holding 
inferior  offices,  but  to  leave  the  tenure  of  their  successors,  as 
well  as  the  office  itself,  to  the  control  of  the  legislature. 
2s  o  satisfactory  reason  is  given  for  this  discrimination,  and 
the  construction  suggested  is  open  to  serious  objections.  The 
Constitution  should  receive  a  reasonable  construction,  and, 
unless  forced  to  do  so  by  plain  and  unequivocal  language,  the 
courts  should  not  so  construe  a  great  fundamental  act,  regu- 
lating the  government  of  a  state,  as  to  lead  to  an  absurdity. 
Why,  then,  it  may  be  asked,  should  the  Constitution  concern 
itself  any  more  about  present  than  future  incumbents  of  such 
offices?  Can  the  spirit  of  party  or  of  faction  be  supposed 
to  injure  the  plaintiff  but  not  his  successor  ?  Is  it  rea- 
sonable to  believe  that  the  members  of  the  Constitutional 
Convention,  or  the  People,  had  such  tender  solicitude  for 
the  plaintiff  and  his  associates  as  to  carefully  shield  them  from 
lo66  of  office  or  salary,  and  yet  leave  their  successors  with  no 
protection  whatever  against  the  legislative  will?  As  their 
predecessors  could  have  been  displaced  by  statute,  and  as  their 
successors  admittedly  can  be,  is  it  possible  that  they  alone  can- 
not be  ?  Is  it  reasonable  to  hold  that  an  officer  can  continue 
11 
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when  the  office  itself  is  abolished  or  that  an  office  can  be 
abolished  for  every  purpose  except  the  personal  advantage  of 
the  officer?  As  the  periods  for  which  these  officers  were 
appointed  vary  in  length,  is  it  possible  that  it  was  the  inten- 
tion to  keep  the  holder  of  the  longest  term  in  office  after  all 
of  his  associates  had  left  the  bench,  which  would  thus  be 
unable  to  perform  the  functions  required  by  the  statute  that 
created  it  ?  Must  the  continuance  in  office  of  these  petty 
judicial  officers  prevent  the  legislature  from  reorganizing  the 
system  of  local  criminal  courts  in  the  city  of  New  York  until 
January  5,  1004,  when  the  term  of  the  last  incumbent  would 
expire  ? 

The  word  "  terms,"  as  used  in  section  twenty-two,  refers 
not  to  constitutional  but  to  statutory  officers,  justices  of  the 
peace  excepted.  It  does  not  necessarily  mean  a  tenure  so 
fixed  as  to  prevent  the  abolition  of  the  office,  but  simply  that 
the  tenure,  for  the  period  fixed  by  the  statute,  continues, 
unless  the  office  is  abolished  or  the  incumbent  dies,  resigns  or 
is  removed.  Inasmuch  as  the  Constitution  does  not  attempt 
to  regulate  permanently  the  terms  of  these  officers,  the  fair 
inference  is  that  the  term  expires  with  the  office  when  that  is 
abolished  by  the  legislature.  The  destruction  of  the  office 
naturally  involves  the  official  death  of  the  officer.  A  con- 
struction making  it  impossible  for  the  term  of  statutory  offi- 
cers to  end  otherwise  than  by  lapse  of  time,  when  it  might 
result  in  serious  inconvenience  and  disorder,  does  not  seem 
reasonable.  Necessarily  a  term  may  expire  otherwise  than  by 
lapse  of  its  full  period,  as  by  the  non -residence  or  insanity  of 
the  incumbent,  for  instance.  Probably  no  one  would  contend 
for  such  a  literal  construction  as  would  continue  in  office  a 
non-resident  or  an  insane  person,  yet  the  result  of  holding 
that  the  legislature  can  abolish  the  office  but  cannot  dislodge 
the  incumbent  is,  as  I  view  it,  equally  narrow  and  unsafe. 
Such  a  construction  would  show  a  care  taken  by  section  twenty- 
two  of  article  VI  to  protect  the  plaintiff,  who  was  appointed 
to  office,  that  was  not  extended  by  section  three  of  article  XII 
to  elected  officers,  whose  terms  were  ruthlessly  abridged. 


1897.]  Koch  v.  Mayor.  83 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Vann,  J. 

The  records  of  the  convention  which  adopted  the  present  Con- 
stitution throw  some,  though  perhaps  not  very  valuable,  light 
upon  the  question.  When  the  judiciary  article  was  under  con- 
sideration an  amendment  was  offered  to  the  effect  that  the  terms 
of  the  judicial  officers  mentioned  in  section  eighteen,  then  in 
office,  should  not  be  affected  thereby.  This  was  opposed  by 
the  chairman  of  the  judiciary  committee,  upon  the  ground  that 
the  Constitution  established  a  fixed  system  as  to  courts  of  gen- 
eral jurisdiction,  and  left  to  the  legislature  the  power  to  regu- 
late the  inferior  courts,  and  it  was  asked  in  substance  how 
members  from  the  interior  could  know  the  wants  of  the  local 
inferior  courts  in  the  cities  of  New  York  and  Brooklyn.  It 
was  urged  that  the  Constitutional  Convention  could  not  pass 
upon  those  subjects  intelligently,  but  should  leave  them  to  the 
legislature.  After  discussion  the  amendment  was  defeated. 
(Record  of  Const.  Con.  p.  1274.)  On  another  occasion  an 
amendment  was  introduced  to  continue  the  City  Court  of  New 
York,  but  it  was  opposed  upon  the  ground  that  the  legislature 
should  not  be  prevented  from  dealing  with  that  court  in  the 
exercise  of  its  wisdom,  either  by  abolishing  it  or  reducing  its 
jurisdiction,  and  that  it  should  not  be  treated  differently  in 
any  particular  from  any  other  inferior  and  local  court.  This 
amendment  was  also  lost.  (Id.  p.  1150.)  Thus  it  appears 
that  when  the  members  of  the  convention  voted  directly  upon 
a  proposition,  which  would  have  had  the  precise  effect  that  is 
now  claimed  for  section  twenty-two,  they  rejected  it.  The 
arguments  used  by  the  chairman  of  the  judiciary  committee, 
whose  opinion  upon  the  subject  may  be  supposed  to  somewhat 
reflect  that  of  the  convention,  shows  that  his  understanding 
was  that  the  legislature  should  be  left  to  deal  with  the  inferior 
local  courts  according  to  its  sound  discretion. 

An  argument  of  weight,  although  perhaps  not  of  controlling 
importance  against  the  construction  contended  for,  is  found  in 
the  fact  that  section  twenty-two  includes  "justices  of  the 
peace  "  with  "  other  local  judicial  officers."  If  the  object  of 
the  section  was  to  protect  the  incumbents  of  the  offices  named, 
why  were  justices  of  the  peace  included  ?     They  needed  no 
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protection,  because  by  an  earlier  section  not  only  their  office 
but  the  term  thereof  as  well  became  a  part  of  the  Constitution. 
It  is  difficult  to  suppose  that  the  careful  and  able  men  who 
drafted  the  judiciary  article  were  guilty  of  useless  repetition 
by  enacting  the  same  thing  twice  upon  almost  the  same  page 
of  the  Constitution.  If  section  twenty-two  is  intended  to 
limit  the  power  of  the  legislature  over  justices  of  the  peace  by 
prescribing  that  those  in  office  at  the  time  of  the  adoption  of 
the  Constitution  should  not  be  legislated  out  of  office,  it  is  as 
to  those  officers  merely  empty  words,  but  if  the  third  theory 
of  construction  is  adopted  no  such  result  follows. 

3.  Construed  as  a  saving  clause,  section  twenty-two,  instead 
of  repeating  what  had  already  been  enacted  in  part,  has  a  use- 
ful and  independent  function  to  perform.  As  the  makers  of 
a  constitution  are  subject  to  no  restraint  by  a  higher  law,  it  is 
important  for  them  to  see  that  they  do  not  overturn  that  which 
they  wish  to  preserve  by  the  mere  adoption  of  a  radical,  per- 
manent and  controlling  act.  Otherwise,  existing  laws  and 
institutions  might  be  unintentionally  swept  away.  It  is,  there- 
fore, to  be  expected  that  free  use  would  be  made  of  saving 
clauses  in  such  an  instrument,  in  order  to  preserve  that  which 
might  otherwise  be  undesignedly  destroyed,  or,  by  being  left 
open  to  question,  result  in  doubt  and  litigation.  "We  find  in 
all  the  Constitutions  of  the  state  that  saving  clauses  have  been 
inserted,  sometimes  when  hardly  necessary,  but  from  more 
abundant  caution,  so  as  to  expressly  continue  such  laws  and 
institutions  as  were  not  intended  to  be  superseded.  (Const. 
1877,  art.  35  ;  Const.  1S21,  art.  1,  §  16,  art.  7,  §  13,  art.  9,  §  1 , 
Const.  1846,  art.  1,  ^  17  and  IS,  art  14,  §§  1,  2,  3,  10,  12; 
Judiciary  Article  of  1S70,  £§  6,  12, 15,  25.)  When  the  Con- 
stitution expressly  continued  certain  courts,  and  placed  them 
and  the  judges  thereof  beyond  legislative  action,  but  simply 
recognized  other  courts  and  the  judges  thereof  as  existing 
without  providing  for  their  continuance,  a  doubt  might  arise, 
if  nothing  further  was  said,  whether  the  existing  statutory 
courts  would  be  without  judges  because  the  Constitution  was 
silent  upon  the  subject.     By  inserting  section  twenty-two,  sub- 
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stantially  at  the  close  of  the  article,  where  a  saving  clause 
would  naturally  be  looked  for,  this  doubt  was  removed  and 
possible  confusion  prevented.  As  was  said  by  one  of  the  four- 
teen justices  of  the  Supreme  Court  who  have  passed  upon  the 
question,  all  reaching  the  same  result,  "  This  provision  was 
adopted  only  out  of  caution  lest  a  question  might  arise  whether 
the  general  effect  of  the  revision  might  not  be  to  oust  such 
judicial  officers  from  their  offices.  It  grew  out  of  that  over- 
caution  common  in  constitutional  and  statutory  revision.  It 
was  not  meant  to  take  away  the  power  of  the  legislature  over 
the  offices  and  tenure  of  the  police  justices."  By  no  other 
construction  can  the  Constitution  be  saved  from  the  imputa- 
tion of  meaningless  surplusage  or  idle  repetition.  It  is  obvious 
that,  if  section  twenty-two  is  a  saving  clause  as  applied  to  jus- 
tices of  the  peace,  it  has  the  same  effect  when  applied  to  other 
local  judicial  officers  mentioned  in  the  same  sentence. 

An  example  of  the  care  taken  to  remove  doubt  and  pre- 
vent possible  disaster  appears  in  section  five  of  the  judiciary 
article,  which  provides  that  the  judges  of  the  courts  by  that 
section  abolished  shall  be  justices  of  the  Supreme  Court  for 
the  remainder  of  the  terms  for  which  they  were  elected  or 
appointed,  thus  removing  any  doubt  as  to  the  intention  that 
those  judges  should  continue  as  such  even  after  the  offices, 
until  then  held  by  them,  had  been  abolished.  The  intention 
would  perhaps  have  been  plain  enough  without  such  precau- 
tion, but,  as  it  was  possible  that  doubt  should  arise,  it  was  dis- 
pelled in  advance.  "While  section  sixteen  of  article  one  has  a 
general  saving  clause  as  to  the  common  law  and  existing  acts 
of  the  legislature,  still  it  is  not  sufficient  to  accomplish  the 
purpose  of  section  twenty-two  of  article  six,  when  construed 
as  a  saving  clause,  because  it  is  expressly  provided  by  the 
same  section  that  all  such  parts  of  the  common  law  and  of  the 
acts  of  the  legislature  as  are  repugnant  to  the  Constitution  are 
thereby  abrogated.  If  the  intention  had  been  to  keep  these 
police  justices  in  office,  with  no  power  to  dislodge  them  by 
legislation,  why  was  not  the  same  precaution  taken  as  was 
used  in  the  case  of  the  judges  of  the  abolished  courts  by  pro- 
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viding  that  they  should  continue  in  office  during  the  remainder 
of  the  terms  for  which  they  were  elected  or  appointed  ? 

I  think  that  section  twenty-two  was  intended  to  operate  as  a 
saving  clause,  and  that  it  has  no  other  effect.  This  left  the 
legislature  with  untrammeled  power  to  repeal  the  act  creating 
the  offices  in  question  and  to  re-organize  the  local  courts  of 
criminal  jurisdiction  in  the  city  of  Xew  York  upon  the  new 
basis  that  it  adopted.  While  we  are  all  of  one  mind  as  to  the 
power  of  the  legislature  to  pass  the  act  under  review,  we  differ 
as  to  the  meaning  of  section  twenty-two  of  article  six.  The 
views  of  some  members  of  the  court  upon  the  subject  have 
already  been  expressed.  Others  are  of  the  opinion  that  the 
intention  of  the  Constitution  was  to  retain  the  police  justices 
in  office  for  their  respective  terms  until,  by  the  lapse  of  time, 
death  or  otherwise,  outside  of  legislation,  their  terms  should 
expire ;  that,  if  there  had  been  no  abolition  of  the  court,  this 
legislation  could  not  be  sustained  ;  that  it  would  not  have  been 
competent  for  the  legislature  to  declare  that  the  offices  of 
these  justices  should  terminate  and  be  vacant  and  to  provide 
for  the  election  of  others  in  their  places  during  the  periods 
for  which  they  were  appointed ;  that,  however,  there  was  no 
intention  to  take  away  from  the  legislature  the  right  of  abro- 
gating the  court,  and  that  the  abrogation  of  the  court  carried 
with  it  as  a  necessary  and  inseparable  incident  the  termination 
of  the  official  life  of  the  several  incumbents  of  the  office ;  that 
as  the  new  court  differs  in  its  organization  and  jurisdiction 
from  the  old  we  have  no  power  to  say  that  the  abolition  of 
the  court  was  a  scheme  to  turn  these  men  out  of  office,  or  to 
speculate  on  the  reasons  which  induced  the  legislature  to  exer- 
cise the  acknowledged  power  to  abolish  courts  not  established  by 
the  Constitution,  and  that  the  act  in  question  is,  therefore,  valid. 

While  we  thus  differ  as  to  the  method  of  reaching  the 
result,  we  are  all  of  the  opinion  that  the  legislation,  challenged 
by  this  appeal,  is  not  in  violation  of  the  Constitution,  and  that 
the  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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William  T.  Stenson,  Jr.,  Respondent,  v.  Joseph  Koch, 
Appellant. 

False  Imprisonment  —  Constitutionality  of  Ch.  601,  L.  1895. 
Chapter  601,  Laws  of  1895,  abolishing  the  office  of  police  justice  in  the 
city  and  county  of  New  York  and  abridging  the  terms  of  office  of  its  sev- 
eral incumbents,  is  constitutional.  Its  alleged  unconstitutionality,  there- 
fore, furnishes  no  defense  to  an  action  of  false  imprisonment  under  a  war- 
rant issued  by  one  assuming  to  perform  the  duties  of  such  office  after 
its  abolition,  and  after  his  right  to  perform  them  had  ceased. 

Stenson  v.  Koch,  5  App.  Div.  621,  affirmed. 

(Argued  January  19,  1897;  decided  March  2,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
22, 1896,  which  affirmed  a  final  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term 
sustaining  a  demurrer  to  the  answer. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

George  Hoadly,  A .  J.  Dittenhoefer  and  Matthew  Hale  for 
appellant.  Chapter  601  of  the  Laws  of  1895  is  unconstitu- 
tional as  it  contravenes  the  provisions  of  section  22  of  article 
6  of  the  Constitution,  and  prevents  police  justices  in  the  city 
of  New  York,  in  office  when  the  Constitution  took  effect, 
from  holding  their  office  "until  the  expiration  of  their 
terms."  {People  ex  rel  v.  Whitlock,  92  N.  Y.  191 ;  Const, 
of  N.  Y.  art.  10,  §  8;  People  ex  rel.  v.  Bull,  46  N.  Y.  63; 
People  ex  rel.  v.  Draper,  15  X.  Y.  544 ;  Wenzler  v.  People, 
58  N.  Y.  516 ;  People  v.  Morgan,  58  N.  Y.  679 ;  Cass  v. 
Dillon,  3  Ohio  St.  609 ;  People  v.  Wemple,  125  N.  Y.  489.) 
We  do  not  dispute  the  authority  of  the  Legislature  to  create 
new  courts  and  judges  and  to  define  their  duties.  The  act 
does  not  profess  to  create  new  courts,  but  to  transfer  the 
duties  of  the  old  courts  from  their  incumbents  to  tribunals, 
new  in  name  only,  and  changed  very  little  even  in  that. 
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{People  ex  rel.  v.  Alhertion,  55  X.  Y.  50;  117  Mass.  6u3; 
State  v.  Leonard,  S6  Tenn.  485 ;  State  v.  Brunst,  20  "Wis. 
412;  &Aafifc  v.  Wrightson,  32  Atl.  Rep.  820.) 

Daniel  Clark  Briggs  for  respondent. 

Vann,  J.  This  is  an  action  of  false  imprisonment  brought 
against  the  defendant  upon  the  theory,  as  stated  in  the  com- 
plaint, that  on  the  22d  of  October,  1S95,  the  defendant  assum- 
ing to  act  as  a  police  justice  in  the  city  of  New  York,  but 
without  authority  or  jurisdiction  in  fact,  issued  a  warrant  for 
the  arrest  of  the  plaintiff  by  virtue  of  which  he  was  arrested 
and  detained,  contrary  to  the  laws  of  the  state  and  against  his 
will ;  that  the  defendant  had  no  jurisdiction  to  issue  such 
warrant  or  to  cause  the  arrest  and  detention  of  the  defendant, 
and  that  he  was  not  a  police  justice  of  said  city  at  the  time. 

The  defendant,  by  his  answer,  admits  that  he  issued  the 
warrant  in  question,  and  that  the  plaintiff  was  arrested  and 
detained  thereunder,  but  denies  that  he  did  so  without  right, 
authority  or  jurisdiction,  as  well  as  that  he  was  not  a  police 
justice  in  said  city  at  the  time. 

For  a  second  answer  and  defense  the  defendant,  after  reit- 
erating the  admissions  and  denials  aforesaid,  alleged  that  on 
the  4th  of  January,  1893,  he  was  duly  appointed  a  police  jus- 
tice of  the  city  and  county  of  New  York  by  the  mayor  of  said 
city  for  the  term  of  ten  years  from  that  date ;  that  he  quali- 
fied and  entered  upon  the  discharge  of  his  duties ;  that  on  the 
10th  of  May,  1895,  the  legislature  of  the  state  of  New  York 
assumed  to  pass  an  act  entitled  "An  act  in  relation  to  the  infe- 
rior courts  of  criminal  jurisdiction  in  the  city  and  county  of 
New  York,"  to  which  he  referred  as  a  part  of  the  answer,  but 
that,  notwithstanding  the  passage  of  such  act,  his  office  and 
term  of  office  was  protected  by  the  Constitution  of  the  state, 
and  that  he  was,  and  still  is,  a  police  justice  de  jure ;  that 
said  warrant  was  issued  by  him  as  such  officer  upon  a  com- 
plaint and  oath  in  due  form,  and  after  full  compliance  with 
all  the  provisions  of  law  to  justify  such  official  action ;  that  it 
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was  executed  in  the  usual  way,  and  that  all  the  acts  of  defend- 
ant in  issuing  the  same,  and  causing  the  arrest  and  detention 
of  the  plaintiff  were  done  upon  full  and  lawful  authority,  and 
in  the  due  discharge  of  his  duty  as  police  justice  of  said  city 
and  county. 

The  plaintiff  demurred  to  the  second  defense  contained  in 
the  answer  of  the  defendant,  on  the  ground  that  it  was  insuffi- 
cient in  law  upon  the  face  thereof. 

The  issues  of  law  thus  raised  by  the  demurrer  having  been 
heard  at  Special  Term,  and  the  plaintiff's  damages  having 
been  stipulated  at  the  sum  of  $600,  in  case  the  demurrer 
should  be  sustained,  a  decision  was  filed,  and  judgment  entered 
sustaining  the  demurrer,  and  awarding  judgment  for  the 
amount  of  such  damages,  besides  costs.  Said  judgment  hav- 
ing been  affirmed  by  the  Appellate  Division,  the  defendant 
appealed  to  this  court  We  have  already  held  that  the  act  of 
May  10th,  1895,  in  relation  to  the  inferior  courts  of  criminal 
jurisdiction  in  the  city  and  county  of  New  York,  is  consti- 
tutional ;  that  the  effect  thereof  was  to  abolish  the  office  of 
police  justice  in  said  city,  and  that  the  terms  of  the  incum- 
bents did  not  outlive  the  office  itself.  {Koch  v.  Mayor,  etc., 
152  X.  Y.  7S.) 

The  principle  announced  in  that  case  is  decisive  of  this,  and 
without  further  discussion  we  affirm  the  judgment  appealed 
from,  with  costs. 

All  concur. 

Judgment  affirmed. 


In  the  Matter  of  the  Application  of  John  Quinn  for  a  Writ 
of  Habeas  Corpus,  Respondent ;  The  People  of  the  State 
of  New  Yokk,  by  Theodore  E.  Hancock,  Attorney-Gen- 
eral, Appellant. 

1.  Officer  de  Facto.  There  can  be  no  officer  de  facto  when  there  ia 
no  office  to  fill. 

2.  Constitutionality  of  Cil  601,  L.  1895  —  Officer  de  Facto.  A 
warrant  issued  by  a  former  police  justice  of  the  city  and  county  of  New 
York,   after  the  abolition  of  his  office  and  the   right  to  discharge  its 
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functions  had  been  terminated  by  chapter  601,  Laws  of  1895,  which  was 
a  valid  exercise  of  legislative  power,  cannot  be  upheld  as  the  act  of  an 
officer  de  ftvcto,  when  it  does  not  appear  that  there  was  any  open  or  noto- 
rious exercise  by  him  of  the  duties  of  the  abolished  office,  or  that  he  was 
in  the  apparent  possession  of  it,  or  had  the  reputation  of  continuing  to 
fill  it,  although  he  claimed  the  statute  was  unconstitutional. 

(Argued  January  19,  1897;  decided  March  2,  1897.) 

Appeal  by  permission  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judical  depart- 
ment, entered  December  7,  1896,  which  affirmed  an  order  of 
Special  Term  in  habeas  corpus  proceedings  discharging  the 
respondent  from  the  custody  of  a  marshal  of  the  city  of  New 
York. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

George  lloadly  and  Matthew  Hale  for  appellant  upon  the 
points  argued  in  Stenson  v.  Koch  (ante,  p.  87). 

Robert  Earl  for  appellant  upon  points  argued  in  Koch  v. 
Mayor,  etc.  (ante,  p.  74). 

William  Sullivan  for  respondent.  Section  22  of  article  6 
of  the  Constitution  does  not  restrict  the  legislature  in  the 
exercise  of  any  law-making  power  vested  in  it  by  antecedent 
provisions.  The  Constitution  makers  did  not  intend  to 
change  the  tenure  of  office  of  the  "justices  of  the  peace  and 
other  local  judicial  officers  in  office  "  when  the  Constitution 
was  adopted  ;  all  of  whom  would  have  been  entitled  to  "  hold 
their  offices  until  the  expiration  of  their  respective  terms,"  if 
section  22  had  been  omitted.  The  section  has  no  other  than 
declaratory  force,  and  was  inserted  merely  ex  abunda/iti 
cautela.  (Missouri  v.  Hermann,  11  Mo.  App.  43;  North 
Dakota  v.  Faussett,  1  N.  D.  190.) 

Vann,  J.  On  the  22d  of  October,  1895,  John  Quinn  was 
arrested  by  Edward  A.  Murray,  a  marshal  of  the  city  of  New 
York,  upon  a  warrant  issued  by  John  J.  Ryan,  claiming  to  be 
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a  police  justice  of  said  city,  and  detained  until  the  9th  of 
November  following,  when  a  writ  of  habeas  corpus  in  the  usual 
form  was  issued  by  a  justice  of  the  Supreme  Court  to  inquire 
into  the  cause  of  such  detention.  13y  the  return  of  the  marshal 
it  appeared  that  said  John  J.  Ryan  was  duly  appointed  a  police 
justice  for  the  city  and  county  of  New  York  prior  to  the  first 
of  January,  1895 ;  that  he  qualified  and  entered  upon  the  dis- 
charge of  the  duties  of  said  office,  and  that  the  period  for 
which  he  was  appointed  had  not  expired  when  the  arrest  was 
made ;  that  chapter  601  of  the  Laws  of  1895,  entitled  "  An 
act  in  relation  to  the  inferior  courts  of  criminal  jurisdiction  in 
the  city  and  county  of  New  York,"  passed  May  10,  1895, 
which  in  terms  abolished  the  office  of  police  justice  in  said 
city  and  county  from  and  after  midnight  of  the  30th  day  of 
June,  1895,  was,  as  to  the  said  John  J.  Ryan,  unconstitutional 
and  void  :  that  said  Rvan  at  the  time  he  issued  said  warrant 
lawfully  held  and  still  holds  the  office  of  police  justice  of  the 
city  and  county  of  New  York,  and  had  jurisdiction  and 
authority  to  issue  the  same ;  that  when  it  was  placed  in  the 
hands  of  the  marshal  for  execution  it  became  his  duty  as  a 
peace  officer  to  arrest  said  John  Quinn,  and  that  he  did  so  in 
the  city  of  Brooklyn,  after  first  having  the  warrant  indorsed 
by  a  police  justice  of  the  last-named  city,  and  that  said  Quinn 
was  still  in  his  lawful  custody  under  and  by  virtue  of  said 
warrant. 

Quinn  interposed  an  answer  to  the  return  alleging  that  the 
warrant  and  the  indorsement  thereon  were  invalid,  null  and 
void  because  said  Ryan,  who  issued  the  warrant  claiming  to 
be  a  police  justice,  was  not  such  at  the  time  he  issued  it,  and 
had  no  jurisdiction  or  authority  to  act ;  that  he  ceased  to  be  a 
police  justice  from  and  after  midnight  of  the  30th  of  June, 
1895,  that  office  having  been  then  abolished  by  chapter  601  of 
the  Laws  of  1895,  a  constitutional  act ;  that  by  means  of  the 
premises  there  was  no  valid  warrant  for  the  marshal  to  exe- 
cute, and  that  what  he  did  was  without  any  power  or  author- 
ity recognized  by  law. 

Upon  the  hearing  by  the  Special  Term,  after  due  inquiry  into 
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the  facts,  the  answer  was  sustained  and  said  Quinn  discharged 
from  custody,  and  upon  appeal  to  the  A  ppellate  Division  the 
order  was  affirmed,  but  leave  was  granted  to  appeal  to  this 
court,  and  this  appeal  was  accordingly  brought.  * 

We  held  in  Koch  v.  Mayor  (152  N.  Y.  72)  that  the  enact- 
ment of  chapter  601  of  the  Laws  of  1895  was  a  valid  exercise 
of  legislative  power  ;  that  the  effect  thereof  was  to  abolish  the 
office  of  police  justice  in  the  city  and  county  of  New  York, 
and  that  when  the  office  ceased  to  exist  the  terms  of  the  incum- 
bents also  ceased,  the  same  as  if  they  had  terminated  by  the 
lapse  of  time.  It  is  claimed,  however,  that  the  officer,  by 
holding  over  after  the  office  was  abolished,  was  police  justice 
de  facto,  and  that  his  acts  are  valid  so  far  as  they  affect  the 
public  and  third  persons.     (People  v.  Cool;  8  N.  Y.  67,  88.) 

We  think  that  there  can  be  no  de  facto  officer  when  there  is 
no  office  to  fill.  The  act  of  the  legislature  was  notice  to  all  that 
the  office  had  been  abolished  and  that  no  one  was  authorized 
to  discharge  its  functions  after  midnight  of  June  30,  1895. 
After  that  date  there  could  be  no  appearance  or  color  of  right 
to  induce  the  public  to  ask  for  or  yield  to  action,  official  in 
form,  on  the  part  of  the  former  police  justice,  in  the  belief 
that  he  was  still  the  officer  that  he  assumed  to  be.  It  does  not 
appear  that  there  was  any  open  or  notorious  exercise  by  him 
of  the  duties  of  the  abolished  office,  or  that  he  was  in  the 
apparent  possession  of  it,  or  had  the  reputation  of  continuing 
to  fill  it.  There  was  no  office  in  fact,  and  he  had  neither  the 
name  nor  indicia  of  the  office  which  formerly  existed.  Under 
such  circumstances  there  could  be  no  reasonable  presumption 
that  he  was  the  officer  that  he  pretended  to  be,  and  hence  his 
acts  were  without  that  protection,  which,  upon  principles  of 
policy  and  justice,  the  law  extends  to  those  of  an  officer  de 
facto. 

The  order  should  be  affirmed. 

All  concur. 

Order  affirmed. 
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In  the  Matter  of  the  Estate  of  Samuel  Westurn,  Deceased ; 
lea 290       Adele  Carney  et  al.,  Appellants;  F.  S.  Packard,  County 
Treasurer  of  Warren  County  >  X.  Y.,  Respondent. 

1.  Transfer  Tax  —  Appraisal  before  Claims  Ascertained.  The 
power  of  a  surrogate  to  appoint  an  appraiser  and  fix  a  transfer  tax  on 
a  decedent's  estate  does  not  depend  on  the  prior  ascertainment  of  the  facts 
as  to  claims  against  the  estate  ;  but  the  time  when  he  shall  proceed,  where 
the  interests  are  ascertainable  and  certain,  must,  in  general,  be  left  to  his 
sound  judgment. 

2.  Deduction  of  Commissions.  A  sum  for  the  commissions  of  admin- 
istrators is  properly  deducted  by  the  surrogate  in  the  valuation  of  an  estate 
for  the  purpose  of  a  transfer  tax. 

3.  Deductions  of  Expense  of  Litigation.  A  sum  expended  by  suc- 
cessful contestants  in  litigation  over  a  will,  although  the  court  charges 
costs  aud  allowances  in  their  favor  upon  the  estate,  cannot  be  deducted  in 
valuing  the  estate  for  the  purpose  of  a  transfer  tax. 

4.  Deduction  of  Note  in  Litigation.  A  note  on  which  suit  has  been 
brought  by  administrators,  and  is  still  pending  when  an  appraisal  for  a 
transfer  tax  is  made,  should  be  excluded  from  the  vahiation,  and  reserved 
for  future  appraisement  in  case  the  administrators  succeed  in  collecting  it. 

5.  Transfer  Tax  —  Appeal  to  Surrogate  from  Appraisal  —  New 
Allegations.  On  appeal  to  a  surrogate  from  the  confirmation  of  an 
appraiser's  report  as  to  an  estate  for  the  purpose  of  a  transfer  tax  and  from 
an  assessment  of  the  tax  in  conformity  therewith  taken  under  section  13 
of  the  act  of  1892,  appellants  should  be  permitted  to  file  additional  allega- 
tions that  since  the  appraisal,  litigation  has  been  commenced  to  determine 
who  are  the  heirs  and  next  of  kin  of  the  decedent,  thus  creating  a  contro- 
versy which  affects  the  title  to  the  whole  estate,  although  the  Sixty  days 
allowed  for  an  appeal  have  expired  and  the  grounds  specified  in  the  notice 
of  appeal  do  not  include  the  matter  of  these  allegations,  when  it  appears 
that  the  litigation  was  not  commenced  until  after  the  expiration  of  the  time 
allowed  for  an  appeal ;  and  the  surrogateshould  either  postpone  the  appraise- 
ment until  the  litigation  is  determined,  or  at  least  receive  and  consider  the 
proofs  of  th&Allegations. 

Matter  of  Westurn,  8  App.  Div.  59.  reyersed. 

(Argued  February  1,  1897;  decided  March  2, 1897.) 

Appeal  by  heirs  at  law  and  next  of  kin  of  Samuel  Westurn, 
deceased,  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  July 
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14,  1896,  affirming  an  order  of  the  surrogate  of  the  county  of 
Warren,  which  modified,  and  as  modified,  affirmed,  an  appraisal 
made  of  the  estate  of  Samuel  Westurn,  deceased,  under  the 
Transfer  Tax  Law,  and  assessing  a  tax  thereon. 

Samuel  Westurn,  a  resident  of  Warren  county,  died  May 
22,  1890,  possessed  of  real  and  personal  estate  in  this  state. 
lie  left  no  parent,  widow,  children  or  descendants  of  children 
surviving  him.  By  his  will,  dated  March  20, 1S82.  he  devised 
all  his  property  to  Lewis  Burgess  and  appointed  him  his  sole 
executor.  The  executor  presented  the  will  for  probate  to  the 
surrogate  of  Warren  county.  The  probate  was  contested  by 
the  present  appellants,  claiming  to  be  the  sole  heirs  and  next 
of  kin  of  the  decedent,  on  the  ground,  among  others,  that  the 
will  was  obtained  by  the  fraud  and  undue  influence  of  the 
beneficiary.  The  contestants  were  children  of  a  deceased 
brother  of  the  decedent  by  the  same  parents.  The  surrogate 
established  the  will  and  admitted  it  to  probate  Xovember  24, 
1890,  and  granted  letters  testamentary  thereon  to  Lewis  Bur- 
gess, the  executor.  The  contestants  appealed  from  the  decree 
of  the  surrogate  admitting  the  will  to  probate  to  the  General 
Term  of  the  Supreme  Court,  and  that  court  reversed  the 
decree  of  the  surrogate  and  directed  issues  to  be  tried  by  a 
jury.  On  the  first  trial  the  jury  disagreed.  On  the  second 
trial  the  jury  found  that  the  will  was  procured  by  the  fraud 
and  undue  influence  of  Lewis  Burgess.  Judgment  was 
entered  declaring  the  will  to  be  void,  and  it  awarded  costs  to 
the  contestants  in  the  sum  of  $1,155.43,  to  be  paid  out  of  the 
estate.  The  executor  appealed  from  the  judgment  to  the  Gen- 
eral Term,  and  in  May,  1894,  the  judgment  was  affirmed. 
Thereupon  the  executor  appealed  from  the  judgment  of  affirm- 
ance to  the  Court  of  Appeals,  and  on  May  21,1  S95,  it  rendered  its 
decision  affirming  the  judgment.  Thereafter,  June  3, 1895, 
letters  of  administration  on  the  estate  of  the  decedent  were 
issued  by  the  surrogate  to  one  of  the  contestants  and  one 
Keeffe.  September  16,  1895,  the  administrators  advertised 
for  the  presentation  of  claims  within  six  months  thereafter, 
which  would   expire  March  16,  1896.      October  8,  1895,  the 
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administrator  of  one  Lucinda  Taft  presented  to  them  an 
unverified  claim  in  behalf  of  the  estate  he  represented  against 
the  estate  of  Westurn,  for  six  years'  services  of  Lucinda  Taft, 
as  housekeeper,  postmistress  and  manager  of  Westurn's  busi- 
ness from  March  1,  1882,  to  March  1,  1888,  at  $30  a 
month,  amounting  in  the  aggregate  to  82,160.  The  claim 
was  not  admitted  by  the  Westurn  administrators,  but  whether 
it  has  been  formally  rejected  by  them  does  not  appear.  On  or 
about  December  12,  1895,  one  Mary  Clark  presented  to  the 
surrogate  a  verified  petition,  upon  which  the  surrogate  on  or 
about  January  3,  1896,  issued  a  citation  to  the  administrators 
of  Westurn,  requiring  them  to  show  cause  at  the  Surrogate's 
Court  on  the  12th  day  of  January,  1896,  why  the  letters  of 
administration  issued  to  them  June  3,  1895,  should  not  be 
revoked.  The  grounds  of  the  application  were  set  forth  in  the 
petition.  The  petition  challenged  the  claims  of  the  persons 
who  had  theretofore  been  recognized  in  the  proceedings  as  the 
heirs  and  next  of  kin  of  the  decedent  Westurn,  and  asserted 
that  they  did  not  occupy  that  relation  to  him,  and  it  is  alleged 
that  decedent  Westurn  was  the  illegitimate  son  of  one  Sally 
Burgess  by  Samuel  Westurn,  his  father,  and  that  Samuel 
Westurn,  his  reputed  father,  and  his  mother,  Sally  Burgess, 
never  intermarried.  It  further  alleged  that  Sally  Burgess 
afterwards  married,  and  that  the  petitioner  and  three  other 
persons  named  were  her  children  by  such  marriage,  and  the 
only  heirs  at  law  and  next  of  kin  of  their  illegitimate  brother 
Samuel  Westurn,  the  decedent.  The  administrators  of  Sam- 
uel Westurn,  January  10, 1896,  served  notice  of  motion  l>efore 
the  surrogate  for  January  20, 1896,  to  vacate  and  set  aside  the 
citation  issued  January  3,  1896,  upon  the  ground  that  it 
improvidently  issued,  without  sufficient  proof.  This  notice 
came  on  to  be  heard  on  the  day  mentioned,  and  was  dismissed 
by  the  surrogate  upon  the  preliminary  objection  that  the  cita- 
tion had  not  been  served  on  the  administrators  of  Westurn, 
and  that  they  had  no  standing  in  court  to  make  the  motion. 
The  administrators  thereupon  appealed  to  the  Supreme  Court 
from  the  order  of  dismissal,  giving  the  requisite  undertaking, 
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and,  so  far  as  appears,  the  appeal  has  not  been  heard  or 
decided. 

It  is  necessary  to  go  back  and  state  some  other  facts  which 
bear  upon  the  question  involved  in  this  appeal.     July  6, 1895, 
a  little  more  than  a  month  after  the  issuing  of  the  letters  of 
administration  on  Westurn's  estate,  the  surrogate,  apparently 
on  his  own  motion,  appointed  an  appraiser  to  appraise  the 
estate  of  Westurn  under  the  Transfer  Tax  Law.    The  appraiser 
took  evidence,  and  returned  it  with  his  report.     He  assessed 
the  real  estate  of  Westurn  at  $10,000,  and  his  personal  estate, 
less  commissions  of  the  administrators,  at  $7,820.     He  also 
separately  valued  and  returned  the  share  of  each  of  the  live 
nephews  and  nieces  (appellants),  and  the  tax  thereon.     He 
included  among  the  personal  assets  of  the  decedent  an  alleged 
note  of  Lewis  Burgess  (the  executor  and  beneficiary  under  the 
will)  of  $1,500,  and  which  the  appraiser  valued,  including  inter- 
est, at  $1,807.50.     Burgess  was  examined  under  oath  before 
the  appraiser,  and  testified :  "  There  was  no  note  of  $1,500 
against  me.     It  was  paid."     It  also  appeared  that  Burgess 
had   not  accounted  for  the   estate  which  came  to  his  hands 
as    executor,  and    that    a   suit   was    pending    against  him, 
brought  by  the  administrators  in  behalf  of  the  estate  for  an 
accounting  and  to  collect  the  $1,500  note.     It  appeared  that 
outside  of  the  note  there  was  $800  belonging  to  the  estate  for 
which  Burgess  had  not  accounted.     The  appraiser  rejected  a 
claim  by  the  next  of  kin  to  have  the  expenses  they  incurred 
in   litigating   the   will   deducted   from    the   appraisal.     The 
appraiser  certified,  so  far  as  he  had  been  able  to  ascertain,  the 
estate  owed  no  debts.     The  appraiser  made  his  report  to  the 
surrogate,  with  the  evidence,  September  19,  1895,  and  on  the 
same  day  the  surrogate  confirmed  the  report  and  assessed  the 
tax   in    conformity   therewith.      Notice  was   given    of    the 
assessment  order,  and  in  due  time,  November  11,  1895,  an 
appeal  was   taken   by   the  nephews  and    niece6   from    the 
appraisal  and  assessment  to  the  surrogate,  setting  forth  in  the 
notice  of  appeal  various  grounds  of  appeal,  among  others  that 
the  real  estate  was  overvalued  ;  that  the  personal  estate  of  the 
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decedent  had  not  been  received  by  the  administrators,  and 
that  litigation  for  its  recovery  was  pending ;  that  the  time  for 
the  presentation  of  claims  had  not  expired ;  that  large 
expenses  had  been  incurred  in  the  litigation  arising  out  of  the 
probate  of  the  will,  which  should  have  been  deducted  ;  that 
the  Burgess  note  should  not  have  been  included  in  the 
amount,  etc.  The  surrogate  heard  the  appeal  on  the  report 
of  the  referee  and  on  additional  evidence  taken  before  him, 
and  on  February  24, 1S96,  confirmed  the  assessment  and  fixed 
the  tax  against  the  several  interests  in  accordance  with  the 
appraiser's  report,  except  that  he  modified  the  allowance  of 
interest,  as  to  which  no  question  now  arises.  The  surrogate 
refused  to  permit  the  appellants  to  file  additional  allegations 
on  the  hearing  to  the  effect  that  since  the  appraisal, 
litigation  had  been  commenced  to  determine  who  were 
the  heirs  and  next  of  kin  of  Westurn,  or  in  respect  to  the 
claim  presented  in  behalf  of  the  estate  of  Lucinda  Taft 
The  surrogate,  on  the  hearing  referred  to,  refused  to  receive 
in  evidence  the  petition  of  Mary  Clark  for  the  revocation 
of  the  letters  of  administration,  or  the  other  papers  in  con- 
nection therewith,  to  which  reference  has  been  made.  The 
appellants  appealed  to  the  General  Term  from  the  order  of 
the  surrogate  assessing  the  tax.  The  order  was  affirmed  by 
a  divided  court,  and  the  appellants  have  brought  the  present 
appeal. 

John  C.  KeeUr  and  A.  Armstrong,  Jr.,  for  appellants. 
Appellants  should  have  been  permitted  to  file  additional  alle- 
gations in  respect  to  the  claim  of  Mary  Clark.  (In  re  MePher- 
son,  104  X.  Y.  306.)  The  tax  is  not  imposed  upon  the  estate, 
but  only  upon  so  much  of  it  as  passes,  and  not  until  it  does 
pass  to  the  person  or  persons  whose  interests  are  subject  to  the 
tax.  (In  re  Howe,  112  N.  Y.  100  ;  In  re  Clark,  22  X.  Y.  S. 
R.  354 ;  In  re  Curtis,  73  Hun,  185  ;  142  X.  Y.  219  ;  L.  1885, 
eh.  483  ;  L.  1887,  ch.  713;  In  re  Cager,  111  X\  Y.  343.)  The 
taxes  imposed  by  the  Collateral  Inheritance  Tax  Act  are  spe- 
cial, not  general.  (In  re  McPherson,  104  K  Y.  306.)  The 
13 
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rule  is  that  special  tax  laws  are  to  be  construed  strictly  against 
the  government  and  favorably  to  the  taxpayers  ;  that  a  citizen 
cannot  be  subjected  to  special  burdens  without  clear  warrant 
of  law.  (In  re  Fnsto?i,  1 13  X.  Y.  174.)  It  is  not  now  known 
whether  any  portion  of  the  personal  estate  will  ever  pass  to 
beneficiaries,  or  distributees,  and  it  would  be  a  travesty  upon 
justice  to  impose  this  tax  upon  the  appellants,  when  they  may 
never  receive  a  dollar  of  this  estate.  (In  re  Roosevelt,  143  X. 
Y.  120.) 

J.  A.  Kellogg  for  respondent.  The  appraiser  and  surrogate 
very  properly  refused  to  deduct  the  expenses  of  the  litigation 
between  the  various  claimants  to  the  property.  (In  re  Swifts 
137  X.  Y.  77 ;  In  re  Hoffman,  143  X.  Y.  327 ;  In  re  Sea- 
man, 147  X.  Y.  69 ;  In  re  Hamilton,  148  X".  Y.  310 ;  In  re 
Davis,  149  X.  Y.  539;  In  re  Milhoard,  6  Misc.  Rep.  425; 
In  re  Merriam,  141  X.  Y.  479 ;  In  re  Vassar,  127  X.  Y. 
1 ;  In  re  Sterling,  9  Misc.  Rep.  224 ;  In  re  Prime,  136  X. 
Y.  347;  In  re  Fayerweather,  143  X.  Y.  114.)  The  appraisal 
of  the  tax  need  not  be  deferred  until  the  next  of  kin  come 
into  actual  enjoyment  of  the  estate.  It  may  be  very  properly 
assessed  while  in  the  hands  of  the  personal  representatives. 
(In  re  Prime,  136  X.  Y.  347;  In  re  Fayerweather,  143  X. 
Y.  114 ;  In  re  Davis,  149  X.  Y.  539 ;  L.  1887,  ch.  713,  §§  4, 
6,  7,  S,  10 ;  hi  re  Vassar,  127  X.  Y.  1  ;  In  re  Merriam,  141 
X.  Y.  479 ;  In  re  Seaman,  147  X.  Y.  69.)  The  fact  that 
new  litigation  has  sprung  up  since  the  appraisal  was  immate- 
rial, and  the  surrogate  very  properly  excluded  evidence  of 
such  a  fact.  (L.  18S7,  ch.  "713,  §  12  ;  L.  1892,  ch.  399,  §  6; 
L.  1896,  ch.  908,  §  225 ;  In  re  Davis,  149  X.  Y.  539.)  The 
surrogate  very  properly  refused  to  make  deduction  for  claims 
which  it  was  alleged  had  been  or  would  be  presented  against 
the  estate.  (L.  1887,  ch.  713,  §  10  ;  L.  1892,  ch.  399,  §  6 ; 
L.  1896,  ch.  908,  §  225 ;  In  re  Davis,  149  X.  Y.  539.)  The 
surrogate  properly  refused  to  allow  the  amendment  of  the 
notice  of  appeal.  (In  re  Davis,  149  X.  Y.  539 ;  Code  Civ. 
Pro.  §§  783,  784;    Lavalle  w.Skelly,  90  X.  Y.   546.)     The 
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imposition  of  ten  per  cent  interest  after  the  appointment  of 
the  administrators  was  proper.  (L.  1887,  ch.  713,  §  5 ;  L. 
1882,  ch.  399,  §  4.) 

Andrews,  Ch.  J.  The  litigation  over  the  probate  of  the 
will  of  the  decedent  was  finally  terminated  by  the  decision  of 
this  court,  May  21,  1895,  in  favor  of  the  contestants.  It 
was  not  until  the  final  determination  of  the  controversy,  by 
the  judgment  of  this  court,  that  it  could  be  known  whether 
the  property  of  the  decedent  passed  under  his  will  or  as  in 
case  of  intestacy,  and,  until  this  fact  was  ascertained,  it  was 
impracticable  to  proceed  to  fix  the  transfer  tax  under  the  act 
of  1892,  or  the  prior  statutes,  since  the  ascertainment  of  the 
persons  entitled  to  the  property  of  a  decedent  must  precede 
the  imposition  of  any  tax.  This  has  been  the  uniform  con- 
struction given  by  this  court  to  the  Transfer  Tax  Acts.  It  has 
been  steadily  maintained  that  the  tax,  while  in  a  general 
sense  a  tax  on  the  property  of  a  decedent,  is,  in  its  essen- 
tial nature,  under  the  legislation  on  the  subject,  a  tax  on 
the  right  to  succession  to  the  property,  imposed  upon  and  col- 
lectible out  of  each  specific  share  or  interest  given  by  will  or 
derived  under  the  Statutes  of  Descent  or  Distribution,  and 
limited  as  to  each  share  or  interest  to  its  value,  with  a  super- 
added personal  liability  for  the  payment  of  the  tax  by  the  per- 
son taking  the  interest.  The  tax  is  computed,  not  on  the 
aggregate  valuation  of  the  whole  estate  of  the  decedent  con- 
sidered as  the  unit  for  taxation,  but  on  the  value  of  the  separate 
interests  into  which  it  is  divided  by  the  will  or  by  the  statute 
laws  of  the  state,  and  is  a  charge  against  each  share  or  inter- 
est according  to  its  value,  and  against  the  person  entitled 
thereto.  The  principle  that  the  tax  is  a  succession  tax  imposed 
as  a  burden  on  each  person  claiming  succession,  measured  by 
the  value  of  his  interest,  and  collectible  out  of  his  interest 
only,  was  reaffirmed  in  the  case  In  re  Hoffman  (143  X.  Y. 
327),  arising  after  the  passage  of  the  Transfer  Tax  Act  of 
1892,  and  the  court  rejected  the  contention  that  the  principle 
of  construction  to  which  we  have  adverted,  established  under 
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the  acts  of  1885  and  1887,  was  not  applicable  to  the  act  of 
1892.  The  court  has  applied  this  rule  of  construction  to  cases 
of  future  contingent  interests  given  by  will,  which  might  never 
become  vested,  and  also  to  cases  where,  although  there  may 
have  been  a  technical  vesting  of  a  future  estate,  the  estate  was 
liable  to  be  defeated  before  it  came  into  actual  enjoyment. 
{Matter  of  Curtis,  142  N.  Y.  219;  Matter  of  Roosevelt, 
143  id.  120 ;  Matter  of  Hoffman,  supra.  See,  also,  In  re 
Cager,  111  id.  343.) 

The  delay,  therefore,  in  fixing  the  tax  in  the  present  case, 
awaiting  the  result  of  the  contest  over  the  will,  was  inevitable, 
and  in  no  way  chargeable  to  the  heirs  or  next  of  kin,  whose 
rights  were  first  judicially  ascertained  and  finally  settled  by  the 
judgment  in  this  court  declaring  the  will  to  be  void.  There 
was  no  delay  thereafter  in  putting  the  estate  in  the  course  of 
settlement.  Letters  of  administration  were  issued  June  3, 1895. 
The  surrogate,  on  July  6,  1895,  on  his  own  motion,  appointed 
an  appraiser.  This  was  before  the  administrators  had  or 
could  have  advertised  for  the  presentation  of  claims  against 
the  estate.  It  is  insisted  that  the  appointment  of  an  appraiser 
and  the  fixing  of  the  tax  on  September  19,  1895,  was  prema- 
ture, and  that,  until  an  opportunity  had  been  given  to  ascer- 
tain whether  any  claims  would  be  presented,  no  appraisement 
could  be  made  nor  any  tax  assessed.  There  can  be  no  doubt, 
we  think,  that,  in  ascertaining  the  value  of  the  estate  of  the 
decedent  and  the  value  of  the  taxable  interests,  debts  owing 
by  him  are  to  be  deducted.  They  are  charges  which  qualify 
the  estate  and  are  first  to  be  paid  before  there  can  be  any 
distribution  of  the  personal  estate  to  legatees  or  next  of  kin. 
The  real  estate  is  liable  also  to  be  sold  for  the  payment  of 
debts  when  the  personal  estate  is  insufficient  for  that  purpose. 
The  tax  imposed  by  the  act  is  upon  "the  transfer"  of  prop- 
erty by  will  or  by  the  intestate  laws  of  the  state.  (Act  of 
1895,  §  1.)  Whether  the  transfer  is  by  will  or  by  operation 
of  law,  the  real  interest  passing  is  what  remains  after  pay- 
ment of  debts  and  other  charges.  It  is  plainly  inferable  from 
the  sixth  section  of  the  act  that  the  debts  of  the  decedent  are 
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to  be  deducted  in  arriving  at  the  valuation  of  the  property 
and  in  fixing  the  tax.  That  section  authorizes  a  proportionate 
amount  of  a  tax  to  be  refunded  in  case  debts  against  the  estate 
shall  be  proven  after  the  tax  shall  have  been  paid. 

But  it  is  the  contention  of  the  appellants  that  the  surro- 
gate had  no  power  to  appoint  an  appraiser  or  to  fix  the 
tax  until  the  fact  whether  there  were  claims  against  the 
estate  had  been  ascertained  in  the  usual  course.  We  find 
no  such  limitation  in  the  language  of  the  act.  Section 
11,  which  authorizes  the  appointment  of  an  appraiser, 
contains  no  general  limitation  of  time.  The  surrogate  is 
authorized,  upon  the  application  of  any  interested  party  or 
upon  his  own  motion,  to  appoint  an  appraiser  "  as  often  as  and 
whenever  occasion  may  require."  It  seems  to  be  left  to  his 
sound  discretion  when  the  power  shall  be  exercised,  with  a 
proviso,  however,  relating  to  future  and  contingent  estates  not 
important  in  the  present  case.  When  an  estate  is  in  the 
ordinary  course  of  administration,  it  would  seem  to  be  prudent 
and  reasonable  for  the  surrogate  to  take  notice  of  the  statutory 
system  for  the  settlement  of  estates,  and  to  defer  the  appoint- 
ment of  an  appraiser  for  the  period  necessary  to  enable 
the  executor  or  administrator  to  advertise  for  claims  and 
ascertain  whether  there  are  any  creditors.  But  it  has  been 
held  that  the  surrogate  is  not  bound  to  await  a  final  accounting 
l>efore  proceeding  under  the  statute.  {Matter  of  Vassar,  127 
N.  Y.  1.)  In  many  cases  of  large  estates  it  would  be  perfectly 
safe  for  an  appraisal  to  proceed  before  an  accounting  and  for 
the  surrogate  to  fix  the  tax  on  legacies,  or  even  on  the  residu- 
ary interests,  reserving  from  the  appraisal  at  that  time  a  sum 
adequate  to  meet  all  probable  debts  and  charges  and  leaving 
the  adjustment  of  the  tax  on  the  part  reserved  for  a  future 
occasion.  The  time  when  the  surrogate  shall  proceed,  where 
the  interests  are  ascertainable  and  certain,  must,  we  think,  in 
general,  be  left  to  his  sound  judgment.  In  this  case  the  claim 
presented  seems  to  be  of  a  doubtful  character,  and  if  it  should 
be  established  after  the  estate  shall  haye'been  distributed  and 
the  tax  paid,  the  interests  of  the  distributees  are  fairly  pro- 
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tected  by  the  sixth  section  of  the  act,  to  which  reference  has 
been  made.  In  the  valuation  of  the  estate  the  surrogate 
deducted  a  sum  for  the  commissions  of  the  administrators. 
The  principle  that,  in  administering  the  statute,  debts,  com- 
missions and  expenses  of  administration  should  be  deducted 
in  ascertaining  taxable  values,  accords  with  the  general  prac- 
tice and  is  permitted  by  a  jii6t  construction  of  the  law.  (See 
sections  6,  8.     See,  also,  In  re  Linei  Estate,  155  Pa.  St  379.) 

The  appellants  further  insist  that  the  surrogate  erred  in 
refusing  to  deduct  from  the  valuation  of  the  estate  the  6um 
expended  by  them  in  the  litigation  over  the  will.  "We  think 
the  surrogate  properly  disallowed  this  item.  It  was  not  a 
claim  existing  against  the  decedent  or  his  property.  The  tax 
imposed  by  the  statute  is  upon  the  interests  transferred  by 
will  or  under  the  intestate  law  of  the  state.  The  devolution 
of  the  property  and  the  right  of  the  state  have  their  origin 
at  the  same  moment  of  time.  The  ascertainment  of  the 
value  of  the  taxable  interest  and  the  fixing  of  the  tax  neces- 
sarily takes  place  subsequent  to  the  death.  But  the  guide  is 
the  value  at  the  time  of  the  death,  when  the  interests  were 
acquired.  The  fact  that  the  appellants  were  put  to  expense 
in  asserting  their  rights  and  were  embroiled  in  expensive  liti- 
gation to  obtain  them,  was  their  misfortune.  It  did  not  dim- 
inish the  value  of  the  interests  which  devolved  upon  them  on 
Westurn's  death.  It  was  a  loss,  but  a  loss  to  their  general 
estate.  It  did  not  prevent  them  receiving  the  whole  interest 
transmitted  to  them.  The  fact  that  the  court  charged  certain 
costs  and  allowances  in  their  favor  upon  the  estate  did  not 
change  the  situation.  It  was  practically  a  charge  upon  their 
own  property  fot  the  benefit  of  their  attorneys. 

It  was  error  for  the  surrogate  to  include  in  the  appraise- 
ment the  amount  of  the  note  of  Lewis  Burgess.  He  testified 
in  the  proceedings  before  the  appraiser  that  the  note  had  been 
paid.  The  administrators  had  brought  suit  against  him  to 
recover  the  note  as  an  asset  of  the  estate,  and  the  litigation 
was  pending  undetermined  both  at  the  time  of  the  appraisal 
and  of  the  appeal  to  the  surrogate  from  the  valuation  and 
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assessment  of  the  tax,  and  it  depended  upon  the  result  of  that 
litigation  whether  Bnrgess  owed  the  estate  the  amount  of  the 
note.  If  the  note  had  been  paid,  it  was  not  taxable  as  an 
asset.  It  was,  we  think,  the  plain  duty  of  the  surrogate  to 
have  excluded  this  claim  from  valuation  at  the  time,  reserving 
it  for  future  appraisement  in  case  the  administrators  succeeded 
in  collecting  it. 

We  are  also  of  opinion  that  the  surrogate  should  have  per- 
mitted the  appellants  to  have  filed  the  additional  allegations 
in  respect  to  the  claim  of  Mary  Clark,  that  she  and  her 
brothers  and  sisters  were  the  sole  heirs  and  next  of  kin  of 
"Westurn,  and  to  have  received  and  considered  the  proofs 
offered  to  show  that  a  litigation  had  been  commenced  in  the 
Surrogate's  Court  to  revoke  the  letters  of  administration 
granted  June  3, 1895,  based  on  this  claim.  It  is  not  suggested 
that  the  proceeding  was  collusive.  The  application  to  the 
surrogate  in  behalf  of  the  persons  contesting  the  claim  of  the 
appellants  to  be  the  heirs  and  next  of  kin  of  Westurn,  was  based 
upon  positive  statements  under  oath.  If  their  claim  is  well 
founded  it  is  manifest  that  the  tax  could  not  be  assessed  against 
the  appellants.  They  would  in  the  case  supposed  have  no  tax- 
able interest.  The  conflicting  claims  of  the  appellants  and  of 
Mary  Clark  and  those  she  represented  involved  a  controversy 
which  affected  the  title  to  the  whole  estate.  The  surrogate 
should  either  have  postponed  the  appraisement  until  the 
litigation  was  determined,  or  at  least  should  have  received 
and  considered  the  evidence.  It  is  not  necessary  now  to 
determine,  whether  as  incident  to  his  jurisdiction  in  tax  pro- 
ceedings under  the  statute,  he  could  determine  which  set  of 
claimants  was  entitled  to  the  estate.  It  is  claimed  that  the 
surrogate  properly  refused  to  permit  the  new  allegations  based 
on  the  claim  of  Mary  Clark  to  be  filed,  since  the  sixty  days 
had  expired  during  which  an  appeal  must  be  taken,  and  for 
the  further  reason  that  the  statute  requires  the  notice  of  appeal 
to  specify  the  grounds  of  appeal,  and  that  there  was  no  refer- 
ence in  the  notice  served  by  the  appellants  to  the  claim  of 
Mary  Clark.     The  appeal  to  the  surrogate,  given  by  section 
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13  of  the  act  of  1892,  is  in  the  nature  of  an  application  for  a 
rehearing  upon  which  new  evidence  may  be  taken,  bearing 
upon  the  questions  involved.  The  requirement  that  the  notice 
of  appeal  shall  specify  the  grounds  of  appeal,  implies  that  in 
the  prior  proceedings,  questions  had  been  raised  and  decided, 
upon  which  error  could  be  assigned.  But  the  new  fact  in  the 
case,  viz.,  the  claim  of  Mary  Clark,  was  not  disclosed  until 
after  the  appeal  was  taken,  and  after  the  expiration  of  sixty 
days  from  September  19, 1895,  when  the  original  order  of  the 
surrogate  fixing  the  tax  was  made.  We  think  the  statute 
ought  to  be  construed  so  as  to  permit  the  raising  upon  an 
appeal,  of  a  question  which  did  not  enter  into  the  original  deter- 
mination, and  which  was  first  made  known  after  the  appeal 
had  been  taken,  and  after  the  expiration  of  the  sixty  days. 
The  surrogate  had  jurisdiction  of  the  appeal  by  the  notice 
actually  given,  and  it  would  be  an  unwise  construction  of  the 
act  to  limit  the  hearing  so  as  to  exclude  the  consideration  of  a 
new  question  subsequently  arising,  on  the  ground  that  it  was 
not  specified  in  the  notice  of  appeal. 

The  case  In  re  Davis  (149  N.  Y.  540)  did  not  involve  the 
question  here  presented. 

We  think  the  order  of  the  surrogate  should  be  reversed. 

All  concur. 

Order  reversed. 


Andrew  Cosoriff  et  al.,  Respondents,  v.  Wilson  P.  Foss  et 
el.,  Respondents,  and  William  Dewey,  Appellant. 

1.  Partition  —  Allowance  for  Improvements.  A  tenant  in  com- 
mon, who  is  also  a  lessee  of  his  cotenant,  cannot  be  allowed  in  partition  for 
improvements  made  upon  the  property  in  the  course  of  his  tenancy, 
which  enhanced  its  value  and  were  made  with  the  knowledge  but  with- 
out the  consent  of  the  cotenant,  when  the  effect  of  such  improvements 
was  not  to  protect  or  preserve  the  property,  but  to  aid  the  tenant  in  carry- 
ing on  a  business  then  prosecuted  by  him  upon  the  premises,  the  increased 
income  from  which  was  not  shared  with  the  cotenant. 

2.  Improvements  —  Distinguished  from  Repairs —  Allowance  fob. 
Contribution  between  cotenants  for  improvements,  as  distinguished  from 
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repairs,  when  the  property  is  so  situated  that  actual  partition  is  out  of  the 
question,  is  not  required  in  this  state,  even  by  courts  of  equity,  except  in 
the  case  of  mills,  houses  and  the  like  under  circumstances  of  special 
necessity. 

Gugriffv.  Jfbsa,  65  Hun,  184,  affirmed. 

(Argued  February  10,  1897;  decided  March  2,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  30,  1893,  which  modified  and,  as  modified,  affirmed  a 
final  judgment  in  partition  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

This  was  an  action  of  partition,  and  upon  the  trial  thereof 
without  a  jury  the  court  found  that  Andrew  Cosgriff  was 
entitled  to  eighteen  undivided  sixty-fourths  of  the  premises  in 
question ;  that  Wilson  P.  Foss  and  Jacob  E.  Conklin  were 
each  entitled  to  nine  undivided  sixty-fourths,  and  that  William 
Dewey  was  entitled  to  twenty-eight  undivided  sixty-fourths. 
The  premises  consist  of  one  hundred  and  ten  acres  of  land 
lying  along  the  Hudson  river  in  Rockland  county,  of  a 
mountainous  character,  adapted  to  the  quarrying  of  trap  rock, 
and  the  crushing  thereof,  for  supplying  the  markets  of  New 
York  city,  and  they  have  substantially  no  value  for  any  other 
purpose.  At  one  end  a  quarry  has  been  operated  for  many 
years  by  various  tenants  of  the  owners  of  the  property.  On 
the  28th  of  March,  1889,  Catharine  Blauvelt,  who  was  then 
the  owner,  executed  a  lease  of  nine  undivided  sixteenths  of 
said  premises  to  Mr.  Dewey,  "  to  be  used  only  for  the  purpose 
of  and  for  the  business  »of  a  quarry,  the  excavation,  prepara- 
tion and  sale  of  stone  or  rock,  either  crushed  or  uncrushed," 
for  the  period  of  three  years  from  March  1st,  1889,  at  a  rent 
reserved  of  $1,000  per  year.  The  landlord  reserved  the  right 
to  sell  the  premises,  but  the  tenant  was  given  "  the  option  of 
purchasing  the  same  at  the  price  agreed  upon  in  preference  to 
any  other  person  or  persons,"  and  the  right  was  expressly 
granted  to  him,  "  at  any  time  during  the  continuance  of  said 
14 
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tenn,  of  removing  any  machinery  or  buildings  wliich  he  may 
erect  or  place  upon  said  premises/'  Mr.  Dewey  operated  the 
quarry  as  tenant  until  August  31, 1889,  when  he  became  the 
owner  of  his  said  share  by  virtue  of  a  conveyance  that  was 
subject  to  his  lease.  On  August  2d,  1890,  Cosgriff,  F06S  and 
Conklin  acquired  their  interests,  including  the  landlord's  .rights 
under  said  lease,  by  a  deed  of  that  date  which  was  also  subject  to 
the  lease  to  Dewey.  From  August  31, 1889,  when  Mr.  Dewey 
became  part  owner,  until  July,  1891,  when  a  reference  was  had 
to  ascertain  the  value  of  the  improvements,  he  was  in  possession 
and  occupation  of  the  premises,  and  during  that  period  improved 
the  same  for  quarrying  purposes  by  building  foundations  of 
stone  masonry,  erecting  buildings  for  use  in  the  business  of 
quarrying  and  breaking  stone,  enlarging  the  working  space  of 
the  quarry  and  making  changes  and  additions  which  are  stuV 
stantial  and  useful,  and  increase  the  value  of  the  premises. 
The  cost  of  the  improvements  allowed  by  the  Special  Term 
was  #9,672.40,  of  which  $5,440.73  was  directed  by  the  final 
judgment  to  be  deducted  from  the  shares  of  the  cotenants  and 
paid  to  Mr.  Dewey.  The  premises,  which  are  worth  from 
$20,000  to  $40,000,  and  have  a  rental  value  of  at  least  $2,000 
per  year,  are  incapable  of  actual  partition,  and  a  decree  was 
made  for  the  6ale  thereof  and  the  distribution  of  the  proceeds 
among  the  owners,  according  to  their  respective  shares,  subject 
to  the  modification  above  named. 

The  General  Term  modified  the  judgment  by  striking  out 
the  allowance  for  improvements,  but  in  all  other  respects 
affirmed  the  judgment  rendered  by  the  Special  Term.  The 
defendant  Dewey  appealed  to  this  court 

Clarence  Lexow  for  appellant.  An  action  for  partition  of 
real  estate  being  in  the  nature  of  an  equitable  action,  the 
court  will  compel  a  person  invoking  the  equitable  powers  of 
the  court  in  such  an  action  to  recognize  and  make  proper 
allowance  for  the  equitable  rights  of  another  party  to  the 
action.  {Ford  v.  Knapp,  102  N.  Y.  135 ;  Moore  v.  Thorpe^ 
16  K.  I  106;  Broght  v.  Boyd,  1   Story,  478;  Wetmore  v. 


1897.]  Cosgriff  v.  Fose.  107 

N.  Y.  Rep.]  Points  of  counsel. 

Roberta,  10  How.  Pr.  51 ;  Mickles  v.  Dillaye,  17  N.  Y.  80 ; 
Miner  v.  Beekman,  50  N.  Y.  339 ;  Thomas  v.  Events,  105 
N.  Y.  614 ;  Putnam  v.  Ritchie,  6  Paige,  390.)  The  respond- 
ents cannot  claim  that  the  value  of  the  benefit  derived  by  the 
appellant  from  the  use  by  him  during  the  continuance  of  his 
lease  of  the  improvements  made  on  the  premises  should  have 
been  deducted  from  the  allowance  for  such  improvements. 
(Hitchcock  v.  Skinner,  Hoff.  21.)  Compensation  for  the 
dock  improvements  was  properly  allowed  by  the  referee. 
(1  Am.  &  Eng.  Ency.  of  Law,  641,  644;  McDermott  v. 
Painter,  8  N.  Y.  383 ;  Gerard  on  Titles,  501 ;  Voorhees  v. 
Burchard,  55  N.  Y.  98 ;  Bank  of  Auburn  v.  Roberts,  44 
N.  Y.  192;  WoodhuU  v.  Rosenthal,  61  N.  Y.  382,  390; 
Ogden  v.  Jennings,  62  N.  Y.  526;  In  re  Opening  of 
Eleventh  Ave.,  81  N.  Y.  436 ;  Newman  v.  Nellis,  97  N.  Y. 
285 ;  3  Washb.  on  Real  Prop.  [4th  ed.]  446 ;  L.  S.  L.  Co.  v. 
Emerson,  38  Minn.  406;  Yates  v.  Milwaukee,  77  U.  S.  497; 
Story  v.  N.  Y.  El.  R.  R.  Co.,  90  N.  Y.  122;  Kane  v.  N. 
Y.  El.  R.  R.  Co.,  125  N.  Y.  164 ;  Egerer  v.  N.  Y.  C.  A II. 
R.  R.  R.  Co.,  130  N.  Y.  108.) 

Irving  Brown  for  respondents.  Dewey  must  be  regarded 
as  having  made  the  so-called  improvements  as  tenant,  and  no 
claim  for  them  can  be  allowed.  (5  Bacon's  Abr.  563  ;  Cow- 
per  v.  Fletcher,  34  L.  J.  Q.  B.  187.)  A  cotenant  cannot  be 
charged  for  improvements  excepting  such  as  are  necessary  for 
the  preservation  of  the  property,  unless  he  gives  his  consent 
or  promises  to  share  in  the  expense.  (McAdam  on  Landl.  & 
Ten.  98,  133;  Coakley  v.  Mahar,  36  Hun,  157;  Ford  v. 
Knapp,  102  N.  Y.  135;  Scott  v.  Guernsey,  48  N.  Y.  106; 
Sedg.  &  Wait  on  Titles,  §  703  ;  Gerard  on  Titles,  314 ;  Green 
v.  Putnam,  1  Barb.  500 ;  Knapp  on  Partition,  9,  10 ;  Han- 
nan  v.  Osborn,  4  Paige  Ch.  336 ;  Moore  v.  Coble,  1  Johns. 
Ch.  385;  Code  Civ.  Pro.  §  1589;  McCabe  v.  McCabe,  18 
Hun,  153 ;  Elwell  v.  Burnside,  44  Barb.  447 ;  Job  v.  Pat- 
ton,  L.  R.  [20  Eq.]  84.)  No  recovery  for  improvements 
can  be  had  after  suit  brought,  or  other  legal  proceeding  con- 
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cerning  title  has  been  instituted.  (Sedg.  &  Wait  on  Titles,  533.) 
Dewey  makes  a  claim  for  expenditures  made  upon  lands 
belonging  to  the  state  of  New  York,  lielow  high- water  mark 
of  the  Hndson  river,  adjacent  to  the  lands  in  question,  which 
were  incurred  in  dredging  in  front  of  the  dock,  repairs  to  the 
dock  and  filling.  This  claim  cannot  be  allowed,  because  they 
are  not  for  improvements  made  upon  the  land.  (Sedg.  & 
Wait  on  Titles,  531 ;  Curtis  v.  Gay,  15  Gray,  36 ;  Coburn  v. 
Ames,  56  Cal.  385;  Hoboken  v.  P.  R.  R.  Co.,  16  Fed. 
Rep.  816.) 

Vann,  J.  The  question  presented  by  this  appeal  is  whether 
a  tenant  in  common,  who  is  also  a  lessee  of  his  co tenant,  can 
be  allowed  in  partition  for  improvements  made  upon  the  prop- 
erty in  the  course  of  his  tenancy,  which  enhanced  its  value, 
and  were  made  with  the  knowledge,  but  without  the  consent 
of  the  cotenant,  when  the  effect  of  such  improvements  was 
not  to  protect  or  preserve  the  property,  but  to  aid  the  tenant 
in  carrying  on  a  business  then  prosecuted  by  him  upon  the 
premises,  the  increased  income  from  which  was  not  shared  with 
the  cotenant. 

At  common  law  a  tenant  in  common,  who  has  made  perma- 
nent improvements,  as  distinguished  from  ordinary  repairs, 
upon  the  common  property,  cannot  recover  from  his  cotenant 
any  part  of  his  expenditures  for  that  purpose,  unless  they 
were  made  at  the  request  or  with  the  consent,  express  or 
implied,  of  the  latter.  (Mumford  v.  Broom,  6  Cow.  475; 
Jackson  v.  Bradt,  2  Caines,  302 ;  Taylor  v.  Baldwin,  10 
Barb.  582,  590,  626;  Putnam  v.  Ritchie,  6  Paige,  390,  405; 
Crest  v.  Jack,  3  Watts,  238  ;  Gregg  v.  Patterson,  9  Watts  & 
S.  197,  209 ;  Story's  Eq.  Jur.  §  1235  ;  Knapp  on  Partition, 
10.)  In  some  states  this  is  the  rule,  even  when  the  expenditure 
was  necessary  to  keep  the  property  from  going  to  ruin,  while  in 
others,  repairs  essential  to  preservation  may  be  made  at  the 
expense  of  the  cotenants,  in  proportion  to  their  respective 
shares,  without  their  consent,  especially  if  such  consent  is 
unreasonably  withheld  after  due  request.     It  is  strictly  limi- 
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ted  to  repairs,  however,  and  does  not  extend  to  improvements 
not  essential  to  protect  the  property,  but  designed  to  enhance 
its  value.  (Loring  v.  Baeon,  4  Mass.  575  ;  Beaty  v.  Bord- 
wdl,  91  Pa.  St.  438 ;  Stackdtte  v.  Stackpole,  32  N.  W.  Rep. 
808 ;  Wiggin  v.  Wiggin,  43  N.  II.  561  ;  Alexander  v.  Ellison, 
79  Ky.  148 ;  Hancock  v.  Day,  36  Am.  Dec.  293.) 

The  rule  of  courts  of  equity  upon  the  subject  is  more  liberal 
and  extends  to  improvements  in  special  cases,  as,  in  an  action 
of  partition,  for  instance,  the  court  acts  upon  the  principle  that 
the  party  who  asks  for  equitable  relief  will  be  required  to  do 
what  is  equitable  himself.  The  rule,  however,  is  carefully 
limited  to  those  cases  where  special  circumstances  give  rise  to 
strong  equitable  rights.  {Putnam  v.  Ritchie,  6  Paige,  390; 
Ford  v.  Knapp,  102  N.  Y.  135.) 

Some  authorities  sanction  repairs  that  are  absolutely  necessary 
to  preserve  houses  and  mills,  already  erected  and  in  being,  but 
refuse  to  extend  the  rule  to  other  kinds  of  property.  (DecKs 
Appeal,  57  Pa.  St.  467, 472 ;  Anderson  v.  Greble,  1  Ashmead, 
136,139.)  Chancellor  Kent  says:  "One  joint  tenant,  or 
tenant  in  common,  can  compel  the  others  to  unite  in  the 
expense  of  necessary  reparations  to  a  house  or  mill  belonging 
to  them,  though  the  rule  is  limited  to  those  parts  of  the  com- 
mon property  and  does  not  apply  to  fences  inclosing  wood 
or  arable  land."  (4  Kent,  370.)  Other  cases  permit  improve- 
ments to  be  6et  off  against  rente  and  profits,  but  not  charged 
against  the  body  of  the  estate  unless  made  with  the  knowl- 
edge and  consent  of  the  other  owners.  (Pickering  v.  Picker- 
ing, 63  N.  H.  468 ;  Luck  v.  Luck,  113  Pa.  St.  256 ;  Jones  v. 
Jones,  23  Ark.  212.)  Where  one  tenant  in  common,  who 
was  in  possession  supposing  himself  to  be  the  legal  owner  of 
the  entire  premises,  erected  valuable  buildings  thereon,  he  was 
held  entitled  to  an  equitable  partition  so  as  to  give  him  the 
benefit  of  his  improvements.  (Town  v.  Needliam,  3  Paige, 
546.)  So  in  an  action  for  partition,  where  actual  division  is 
possible,  the  cotenant  who  has  made  substantial  improvements 
upon  one  parcel,  is  usually  allotted  the  part  that  he  has 
enhanced  in  value  or  so  much  thereof  as  represents  his  share 
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in  the  whole  tract.  (Freeman  on  Cotenancy  and  Partition, 
§  509 ;  17  Am.  &  Eng.  Enc.  of  Law,  758.)  But  when  the 
property  is  bo  situated  that  actual  partition  is  out  of  the  question, 
even  courts  of  equity,  in  this  state,  do  not  require  contribution 
for  improvements,  as  distinguished  from  repairs,  except  in  the 
case  of  mills,  houses  and  the  like,  under  circumstances  of 
special  necessity.  The  erection  of  a  new  and  independent 
building,  the  improvement  of  farming  lands  by  fencing  or 
drainage,  the  opening  of  mines  or  quarries,  or  the  making  of 
changes  that  are  in  no  sense  designed  to  protect  or  preserve 
the  property,  but  simply  to  improve  it  and  increase  its  value, 
do  not  warrant  the  court  in  requiring  a  co tenant  who  has  not 
consented  to  contribute  to  the  expense.  This  is  just,  as  an 
extension  of  the  rule  from  repairs  to  general  improvements, 
in  the  nature  of  new  erections,  might  enable  one  cotenant  to 
"  improve  "  the  other  out  of  his  share  in  the  property.  The 
case  of  Green  v.  Putnam  (1  Barb.  500)  is  sometimes  cited  as 
an  authority  sanctioning  an  allowance  for  the  erection  of  a  new 
building  without  consent.  In  that  case,  however,  the  plaintiff 
had  been  consulted  and  had  consented  to  the  construction  of 
a  smaller  building,  but  objected  when  it  was  ascertained  that 
a  larger  one  was  in  process  of  erection.  The  allowance  made 
was  "limited  to  the  sum  necessary  for  erecting  the  smaller 
building,  and  no  relief  was  granted  for  the  amount  expended 
without  the  plain  tiffs  consent."  The  leading  cases  in  this 
state  are  Scott  v.  Guernsey  {AS  N.  Y.  106)  which  is  relied  upon 
by  the  respondents,  and  Ford  v.  Knapp  (102  N.  Y.  135) 
which  is  relied  upon  by  the  appellant.  In  the  former  case 
two  remaindermen,  without  the  consent  of  the  others,  but  with 
the  consent  of  the  life  tenant,  erected  buildings  upon  the 
premises,  under  an  agreement  with  the  life  tenant  that  they 
might  put  up  the  buildings  and  receive  the  rents.  One  build- 
ing erected  in  1833  increased  the  value  of  the  land  by  $750, 
and  another  erected  in  1841,  by  $200.  In  1854,  when  the  life 
tenant  died,  the  rents  received  had  largely  exceeded  the  value 
of  the  buildings  and  the  interest  on  the  investment.  It  was 
held  that  the  remaindermen  who  thus  improved  the  property 
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were  not  entitled  to  any  compensation  therefor,  and,  upon 
partition,  could  not  exact  reimbursement  from,  or  claim  a  lien 
upon,  the  shares  of  their  cotenants.  The  court  said  :  "  There 
was  no  consent,  mistake,  or  other  equitable  ground  in  this  case 
for  relieving  the  party  who  made  his  investment  with  full 
knowledge  of  the  facts,  voluntarily,  and  without  any  induce- 
ment offered  by  other  cotenants.  Had  the  appellants  offered 
to  share  their  rents,  upon  being  paid  a  due  proportion  of 
the  value  of  the  improvements  after  the  termination  of  the 
life  estate,  it  might  have  afforded  a  better  ground  to  claim 
compensation.  The  appellants  are  not  within  the  reason  of 
any  of  the  adjudged  cases,  where  relief  has  been  granted  in 
partition  for  money  expended  in  improvements  by  one  of 
several  tenants  in  common." 

In  Ford  v.  Knapp  "  the  defendants  were  tenants  in  com- 
mon with  one  Whittaker  of  a  mill  property  badly  run  down, 
and  out  of  repair."  Whittaker's  interest  was  sold  upon  execu- 
tion to  the  defendants,  "  but  subsequent  judgment  creditors 
redeemed  and  acquired  the  title  of  the  debtor."  "  During 
the  fifteen  months  between  the  sale  and  redemption,  the 
defendants  expended  a  large  amount  upon  "  a  gristmill  on  the 
premises.  Some  of  the  machinery,  adapted  to  and  once  used 
for  merchant  milling,  was  out  of  date  and  not  worth  repair- 
ing, while  that  necessary  for  custom  work  was  still  in  use,  but 
"  dilapidated  and  inefficient."  The  dam  was  repaired,  a  new 
water  wheel  made  and  the  machinery  so  changed  as  to  do  good 
custom  work,  which  was  classed  by  the  referee  who  decided 
the  case  as  repairs,  "  while  the  addition  to  the  buildings  and 
the  introduction  of  new  machinery  and  appliances  for  a  mer- 
chant mill  he  classed  as  improvements.  These  repairs  and 
improvements  largely  increased  the  market  value  of  the  prop- 
erty. Before  they  were  made,  a  generous  estimate  of  that 
value  did  not  exceed  88,000,  while  on  the  sale  in  partition  it 
brought  about  double  that  amount."  The  Supreme  Court 
refused  "  any  allowance  either  for  repairs  or  improvements." 
This  court,  referring  to  Scott  v.  Guernsey,  said:  "Here 
were  reasons  enough  for  denying  any  equity  to  the  improving 
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tenant,  and  the  case  stands  solidly  upon  its  facts  and  is  not 
open  to  criticism.  But  it  does  not  deny  the  duty  of  a  court 
of  equity  in  a  proper  case  to  give  its  relief  upon  condition  of 
an  allowance  for  improvements,  and  does  not  undertake  to 
specify  all  the  cases  in  which  such  equity  shall  be  recognized. 
Nor  shall  we  undertake  any  such  dangerous  or  impossible 
effort.  The  authorities  leave  us  at  liberty  to  consider  whether, 
upon  the  facts  and  circumstances  of  this  particular  case,  the 
improving  tenant  ought  to  be  protected,  and  furnish  us  the 
power  to  grant  the  protection  if  it  may  justly  be  demanded." 
After  alluding  to  some  of  the  facts  of  the  case  then  in  hand, 
the  court  continued  :  "  The  defendants  acted  in  the  presence 
of  a  peculiar  and  unusual  emergency ;  they  acted  in  entire 
good  faith ;  the  repairs  were  necessary  and  not  merely  a 
venture  or  speculation,  and  the  improvements  were  in  the  line 
of  restoration  and  not  of  new  and  strange  enterprise.  What 
they  did  was  natural  and  normal  to  the  use  and  character  of 
the  property  and  such  as  joint  owners  of  equal  ability  might 
be  expected  to  join  in  making.  They  offer  to  share  in  the 
increased  income  thus  secured,  and  in  every  respect  appear  to 
have  acted  fairly."  The  court  sent  the  case  back  for  a  divis- 
ion of  the  proceeds  of  the  safe\according  to  the  principles 
stated  in  the  opinion,  and  for  an  accofc^ting  of  the  income  and 
profits  which  the  defendants  offered  to  iSake. 

We  do  not  regard  the  two  cases  thus\eviewed  as  in  con- 
flict.    In  the  one  special  equities  existed,  Vhile  in  the  other 
they  did  not,  and  judgment  went  accordingly*     In  the  earlier 
case  those  who  made  the  improvement  did  \tasa  business 
venture,  and  they  had  received  back  from  it  notVmty  principal 
and  interest,  but  also  a  large  profit,  which  they  dil  not  offer  to 
share  with  their  cotenants.     In  the  later  case  thoJfe  who  made 
the  improvements  did  not  make  them  as  a  business  venture, 
but  to  save  the  property  and  prevent  the  "  business  and  cus- 
tom" of  the  mill  from  drifting  "  into  other  hamfc."     What 
they  did  was  "  in  the  line  of  restoration,"  not  of  iiWependent 
construction,  and  when  they  had  done  it  and  had  doubled  the 
value  of  the  property,  they  offered  to  share  the  Vicreased 
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profits  with  their  cotenants.  The  improvements  were  made 
upon  a  mill  and  mill  dam,  which,  owing  to  their  peculiar 
nature,  seem  always  to  have  appealed  strongly  to  courts  of 
equity  for  aid  through  contribution  toward  repairs  and  rea- 
sonable improvements,  so  as  to  keep  pace  with  the  times, 
accommodate  the  public  and  prevent  loss  of  custom. 

In  the  case  before  us  we  find  no  such  equitable  strength  in 
the  claim  of  the  appellant.  He  sustained  the  double  relation 
to  his  cotenants  of  tenant  by  lease  and  tenant  in  common. 
Under  the  former  relation  he  was  entitled  to  no  repairs,  but 
was  bound  by  a  covenant  in  the  lease  to  make  such  as  would 
keep  the  premises  in  their  normal  condition,  except  deprecia- 
tion by  use  and  damages  by  the  elements.  The  improvements 
were  made  mainly  for  the  purpose  of  extending  his  business 
and  increasing  his  sales,  in  which  his  cotenants  had  no  interest. 
He  had  the  right,  by  express  contract,  to  remove  all  his  struc- 
tures during  the  term  of  his  lease.  The  nature  of  the  prop- 
erty did  not  permit  decay,  and  there  was  no  controlling  neces- 
sity for  making  the  changes  and  additions.  If  they  had  not 
been  made  the  premises  would  not  have  depreciated  in  value. 
Some  of  the  work  was  done  after  this  action  was  commenced 
and  a  part  even  after  the  trial  was  in  progress.  It  does  not 
appear  that  the  appellant  offered  any  share  of  the  profits  to 
his  cotenants,  or  to  what  extent  the  value  of  the  premises  was 
increased,  or,  unless  inferentially,  that  they  would  sell  for  any 
more  on  account  of  the  improvements.  His  erections  were  in 
the'nature  of  new  and  independent  construction  to  enable  him 
to  quarry  more  rock  and  sell  it,  and  thus,  pro  tanto,  he  con- 
sumed the  property.  They  were  not  "  in  the  line  of  restora- 
tion," but  of  a  business  venture. 

We  know  of  no  well-considered  case  in  this  state  that  would 
authorize  an  allowance  for  improvements  under  these  circum- 
stances. It  would  be  a  dangerous  extension  of  the  rule  gov- 
erning the  subject,  which  is  always  applied  with  caution,  to 
permit  one  cotenant  to  run  the  other  in  debt,  against  his  will, 
for  unnecessary  improvements.  Equity  requires  contribution 
15 
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from  tenants  in  common  only  to  prevent  injustice,  and,  unless 
the  rule  is  kept  well  in  hand,  it  is  liable  to  cause  more  injus- 
tice than  it  prevents. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 

152    1141 
155    591| 

152        1141    Hymon  Bloom,  Suing  in  His  Own  Behalf,  et  al.,  Appellants, 
__78_AD  336|        v  rpHE  jf  ATI0NAL  United  Benefit  Savings  and  Loan  Com- 
pany, William  II.  Tracy,  Martin  Beir,  Peter  Sheridan 
et  al.,  Respondents. 

1.  Appeal  — Judgment  op  Reversal  by  General  Term.  A  judg- 
ment of  reversal  by  the  General  Term  holding  that  a  finding  of  negli- 
gence by  a  referee  or  court,  without  a  jury,  is  not  justified  by  the  evi- 
dence, will  not  be  interfered  with  by  the  Court  of  Appeals,  when  it  can 
fairly  be  said  that  the  finding  was  against  the  weight  of  evidence,  or. that 
the  proof  .so  clearly  preponderates  in  favor  of  a  contrary  result  that  it  can 
be  said  with  reasonable  certainty  that  the  conclusions  of  the  trial  court 
were  erroneous. 

2.  Corporations  — Negligence  of  Directors  —  Damages.  The 
damages  which  can  be  recovered  from  directors  of  a  corporation  in  an 
action  against  them  by  shareholders  for  negligence  in  its  management  can- 
not include  disbursements  from  its  treasury,  to  defray  the  expenses  of  its 
new  business  not  yet  established. 

3.  Directors  —  Relation  of  Trust.  Relations  of  trust  and  fidelity 
exist  between  a  corporation  and  its  directors,  but  not  betweeu  the  latter 
and  the  stockholders. 

4  Directors  —  Extent  of  Liability.  The  liability  of  directors  of  a 
corporation  on  the  ground  of  negligence  extends  only  to  the  damages  sus- 
tained by  the  corporation  as  the  natural  and  proximate  result  of  their  acts 
or  omissions,  and  they  cannot  be  held  liable  in  an  action  by  stockholders 
for  that  which  represents  no  element  of  damage  to  the  corporation,  and 
which  could  not  have  been  recovered  by  the  corporation  had  the  action 
been  brought  in  that  form. 

5.  Damages— Anticipated  Liability  of  Stockholders.  An  antici- 
pated statutory  liability  as  members  of  a  corporation,  that  has  not  matured 
in  any  judgment,  and  may  never  mature,  cannot  be  included  in  the  dam- 
ages recoverable  from  directors  of  a  corporation  for  negligence. 

Bloom  v.  Kat.  United  Benefit  JS.  Co.,  81  Hun,  120,  affirmed.  • 
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Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  December  4, 
1894,  which  reversed  a  judgment  in  favor  of  plaintiffs  entered 
upon  the  report  of  a  referee  and  granted  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  B.  M.  Stepke?i8  for  appellants.  The  directors  repre- 
sented, when  they  assumed  office,  that  they  possessed  ordinary 
knowledge  and  skill,  and  that  they  would  use  ordinary  care 
and  prudence  in  the  matters  committed  to  them.  {Hun  v. 
Cary,  82  X.  Y.  65  ;  Brinekerhoff v.  Bostwick,  88  X.  Y.  52  ; 
99  X.  Y.  i85 ;  105  X.  Y.  567 ;  buderkirk  v.  C.  3r.  Bank,  119 
X.  Y.  263 ;  II.  S.  M.  Co.  v.  Ryan,  28  Am.  &  Eng.  Corp.  Cas. 
657;  Briggs  v.  Spaulding,  141  U.  S.  132;  Morawetz  on 
Priv.  Corp.  §§  554,  556.)  The  defendant  directors  are  charge- 
able for  the  losses  incurred  in  the  management  of  their  trust. 
(  William*  v.  Mo  Kay,  40  X.  J\Eq.  189  ;  Ludekens  v.  Pscher- 
hojer,  76  Hun,  548;  L.  1851,  ch.  122,  §  5.)  The  exceptions 
taken  by  defendants  to  the  introduction  of  evidence  of  a  group 
of  facts,  some  one  of  which  is  admissible,  are  unavailing,  and 
the  joint  exceptions  taken  by  defendants  to  the  findings  of 
fact  or  conclusions  of  law  which  are  not  erroneous  as  to  one 
defendant  are  unavailing.  (Murray  v.  Usher,  11 7  X.  Y:  542  ; 
Schoonmaker  v.  Bonnie,  119  X.  Y.  565;  Bosley  v.  JV".  31. 
Co.,  123  X.  Y.  550.)  The  form  of  the  judgment  authorized 
by  the  report  of  the  referee  was  right.  (Prouty  v.  31.  S.  i?. 
Ii.  Co.,  1  Hun,  655  ;  Clajlin  v.  Gordon,  39  Hun,  54 ;  Jfun- 
dorff  v.  Mundorff,  1  Hun,  41 ;  Pfohl  v.  Simpson,  74  X.  Y. 
137  ;  McIIose  v.  Wheeler,  45  Penn.  St.  32.)  To  justify  the 
reversal  by  the  General  Term  it  must  appear  that  the  findings 
of  the  referee  were  against  the  weight  of  the  evidence,  or  that 
the  proofs  so  clearly  preponderated  in  favor  of  a  contrary 
result  that  it  can  be  said  with  reasonable  certainty  that  he 
erred  in  his  conclusions.  (Baird  v.  Mayor,  etc.,  96  X.  Y. 
567;  Aldridgex.  Aid  ridge,  120  X.  Y.  614.)  The  order  of 
reference  to  Hon.  James  C.  Smith  to  hear  and  determine  was 
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not  reviewable  on  the  appeal  to  the  General  Term  from  the 
final  judgment,  but  the  appeal  should  have  been  taken  within 
the  time  allowed  for  appeals  from  orders.  (Code  Civ.  Pro. 
§§  1316,  1351 ;  McCall  v.  Moschowitz,  1  X.  Y.  S.  R.  99 ;  C. 
C\  &  Inst  v.  F  Nat.  Bank,  28  X.  Y.  S.  R.  24;  Elliott  v. 
Lewis,  16  Hun,  581 ;  Van  Marter  v.  HotchkUs,  4  Abb.  Ct 
App.  Dec.  484.)  The  General  Term  had  no  jurisdiction  to 
review  the  interlocutory  judgment,  intermediate  orders  or  final 
judgment.  {Bloom  v.  N.  U.  B.  S.  cfe  Z.  Co^  78  Hun, 
553;  Code  Civ.  Pro.  §  1294;  Flake  v.  Van  Wagenen,  54  X. 
Y.  25  ;  Lines  v.  Purcell,  58  X.  Y.  38S ;  Piatt  v.  Piatt,  105 
X.  Y.  488;  Kane  v.  Whittick,  8  Wend.  219.) 

John  II.  Hopkins  for  respondent  Beir.  The  defendants 
were  held  liable  in  this  case  as  if  they  had  been  insurers. 
They  were  held  to  a  much  stricter  accountability  than  is  war- 
ranted by  law.  {Arthur  v.  Griswold,  55  X.  Y.  400  ;  Hun 
v.  Gary,  82  X.  Y.  65 ;  Purily  v.  Lynch,  145  X.  Y.  462 ; 
Briggs  v.  Spaulding,  141  U.  S.  132;  Spring's  Appeal,  71 
Penn.  St.  11 ;  Vance  v.  Phoenix  Ins.  Co.,  4  Lea  [Tenn.],  3S5 ; 
Morawetz  on  Priv.  Corp.  [2d  ed.]  §  561 ;  17  Am.  &  Eng. 
Ency.  of  Law,  119.)  Even  if  the  defendants'  negligence  had 
been  established,  the  amount  for  which  they  were  held  liable 
was  utterly  unwarranted.  The  plaintiff  must  not  only  estab- 
lish the  fact  of  a  loss,  but  must  prove  the  amount  of  the  loss 
and  show  that  the  loss,  so  proved,  occurred  in  consequence  of 
defendants'  negligence.  {Briggs  v.  Spaulding,  141  C.  S. 
132.)  Even  had  the  evidence  established  negligence  on  the 
part  of  the  defendants,  in  consequence  of  which  the  company 
had  sustained  a  loss  which  the  defendants  were  bound  to 
make  good,  the  judgment  should  not  have  provided  for  a  per- 
sonal recovery  by  the  plaintiff  and  the  other  shareholders  of 
the  amounts  which  they  had  paid.  {Thompson  v.  Stanley,  20 
X.  Y.  Supp.  317 ;  Brinckerhof  v.  Bosttcick,  88  X.  Y.  52 ;  Con- 
way  v.  Halsey,  44  X.  J.  L.  462  ;  Chester  v.  Halliard,  36  X.  J. 
Eq.  313.)  When  the  Appellate  Division  reverses  upon  the 
facts,  there  is  no  constitutional  inhibition  forbidding  the  Coort 
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of  Appeals  to  look  into  the  record  to  see  whether  there  is  any 
evidence  to  sustain  the  decision,  and  a  question  of  law  arises 
as  to  whether  there  was  any  evidence  to  support  the  view 
of  that  court.  If  it  appears  that  there  was  any  material  and 
controverted  question  of  fact,  the  decision  thereof  by  the 
Appellate  Division  is  final.  {Otten  v.  M.  li.  Co.,  150  X.  Y. 
395,  401.)  The  bond  of  Charles  Pscherhofer,  the  treasurer, 
for  $5,000,  with  a  perfectly  responsible  surety,  has  been  sued 
by  the  receiver  and  that  suit  is  still  pending.  The  presump- 
tion is  that  the  bond  is  good,  and  that  a  recovery  can  be  had 
upon  it,  which  will  save  every  dollar  to  the  creditors  and  share- 
holders. {Uackley  v.  Draper,  4  T.  &  C.  614 ;  60  X.  Y.  88 ; 
Walrod  v.  Ball,  9  Barb.  271 ;  Potter  v.  Merchants  Bank 
of  A.,  28  X.  Y.  642.)  The  presumption  is  that  a  trustee  has 
performed  his  duty  in  the  application  of  trust  funds.  {Matter 
of  Mason,  4  Edw.  418,  422,  423.)  There  were  numerous 
errors,  prejudicial  to  defendants,  in  the  admission  and  exclu- 
sion of  evidence.  (Abb.  Trial  Brief,  48, 49,  51,  52  ;  1  Greenl. 
on  Ev.  [14th  ed.]  §§  100,  101 ;  People  v.  Doioling,  84  X.  Y. 
478  ;  Wakeman  v.  Ballet/,  44  Barb.  498  ;  Btuld  v.  Bobinson, 
126  X.Y.  113.) 

Henry  J.  Sullivan  for  respondents  Tracy  and  Sheridan. 
The  complaint  did  not  state,  nor  did  the  evidence  prove,  a 
cause  of  action,  for  the  reason  that  it  did  not,  anywhere,  state 
or  prove  that  an  application  had  been  made  before  the  begin- 
ning of  the  action  to  the  receiver,  Mr.  Emil  Ludekins,  to 
begin  such  action  and  he  had  refused  to  do  so.  {Greaves  v. 
Gouge,  69  X.  Y.  154-157;  Brinckerhoff  v.  Bostwick,  88 
X.  Y.  52,  61.)  It  having  appeared  at  the  time  of  the  trial 
before  Mr.  Justice  Adams  in  April,  1S92,  that  Mr.  Emil  Lude- 
kins had  been  previously  appointed  receiver  of  the  company, 
the  court  had  no  right  to  determine  the  action  until  he  had 
been  brought  in  as  a  party  defendant.  (Code  Civ.  Pro.  §  452  ; 
Greaves  v.  Gouge,  69  X.  Y.  154;  Brinckerhoff  v.  Bosticiek, 
88  X.  Y-.  52.)  The  order  referring  the  case  to  Justice 
Smith,  to  hear  and  determine  on  such  further  proof  as  he 
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might,  in  liis  discretion,  admit  and  upon  the  stenographer  s 
minutes  of  the  evidence  taken  on  the  trial  before  Mr.  Justice 
Adams,  was  without  jurisdiction  and  void.  (Code  Civ.  Pro. 
§  1316;  lutmj)  v.  Kamp,  59  X.  Y.  212;  Quince  ij  v.  Young* 
53  X.  Y.  504:;  Doyle  v.  M.  K  JR.  Co.,  136  X.  Y.  505 ;  Joius 
v.  Jones,  108  X.  Y.  425  ;  Dewey  v.  Green,  4  Den.  9-1.)  The 
defendants  must  be  presumed  to  be  innocent  of  the  charges 
made  against  them,  and  the  burden  of  proving  the  contrary 
was  upon  the  plaintiff  at  any  and  all  times.  (Blatz  v.  Iiohr- 
hach,  116  X.  Y.  450,  453 ;  ///  re  Mason,  4  Edw.  Ch.  41S; 
Arthur  v.  Gr is wold,  55  X".  Y.  400.) 

O'Brien,  J.  We  think  that  the  judgment  in  this  case  was 
properly  reversed  by  the  court  below. 

Without  dealing  with  all  the  questions  so  fully  covered  by 
the  opinion  in  the  Supreme  Court,  it  will  be  sufficient  to  refer 
to  one  or  two  features  of  the  action,  after  stating  the  theory 
of  the  plaintiff's  case,  and  the  nature  of  the  claims  that  were 
sanctioned  by  the  judgment  of  the  trial  court. 

The  plaintiff,  as  a  shareholder  of  the  defendant  company, 
brought  the  action  in  his  own  behalf,  and  in  behalf  and  for  the 
benefit  of  all  other  shareholders  who  might  elect  to  join  with 
him  in  the  action,  to  recover  the  loss  and  damage  sustained  by 
them  in  consequence  of  the  negligence  of  the  directors  of  the 
company,  who  were  made  the  principal  defendants,  and  who 
alone  answered  the  complaint.  The  substance  of  the  charge 
against  the  directors  and  individual  defendants  is  that  they  so 
managed  the  affairs  of  the  corporation  that  the  shares  of  stock 
were  lost  or  became  worthless,  and  debts  were  contracted,  for 
which  the  shareholders  are  personally  liable.  The  company 
was  in  business  only  about  one  month  from  the  time  of  its 
organization  to  the  time  when  it  was  found  to  be  financially 
wrecked.  The  business  was  transacted  by  three  persons  who 
are  not  parties  to  this  action,  but  who  were  officers  of  the  com- 
pany, that  is,  president,  secretary  and  treasurer,  respectively. 
Whatever  of  fraud,  dishonesty  or  mismanagement  with  respect 
to  the  affairs  of  the  company  that  appears  in  the  record,  resnlt- 
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ing  in  loss  to  any  one,  is  directly  chargeable  to  those  officers  or 
to  some  one  of  them.  The  complaint  against  the  directors  is 
that  they  did  not  exercise  proper  care  and  vigilance  in  the  dis- 
charge of  their  trust,  in  that  they  failed  to  detect  the  wrong- 
doings of  the  officers,  or  to  remove  them  as  they  had  the  power 
to  do  when  they  either  knew,  or  ought  to  have  known,  the 
facts  in  regard  to  their  official  acts  and  conduct. 

During  the  progress  of  the  cause  several  of  the  other  share- 
holders joined  with  the  plaintiff  in  the  prosecution  of  the 
action,  and  the  judgment  provides  for  relief  by  way  of  dam- 
ages to  all  of  them.  There  is  no  proof  and  no  charge  of  any 
personal  dishonesty  against  any  of  the  directors,  and  the  negli- 
gence found  consisted  entirely  in  acts  of  omission,  that  is,  in 
failing  to  remove  the  delinquent  officers  or  in  want  of  proper 
diligence  in  ascertaining  their  unfitness  for  the  positions 
before  they  were  appointed. 

The  court  below  was  of  the  opinion  that  the  evidence  before 
the  learned  referee  did  not  justify  the  finding  of  negligence, 
and  when  we  consider  that  the  burden  of  proof  on  this  issne 
was  with  the  plaintiff,  that  the  business  operations  of  the 
company  extended  over  a  period  of  but  one  month,  and  the 
other  facts  and  circumstances  disclosed  by  the  record,  we  are 
inclined  to  agree  with  this  conclusion.  The  facts  found  by 
the  court,  without  a  jury,  or  by  a  referee,  are  opeu  to  review 
in  the  General  Term,  and  this  court  will  not  interfere  with  its 
judgment  of  reversal  when  it  can  fairly  be  said  that  the  find- 
ings were  against  the  weight  of  evidence  or  that  the  proof  so 
clearly  preponderates  in  favor  of  a  contrary  result  that  it  can 
be  said,  with  reasonable  certainty,  that  the  conclusions  of  the 
trial  court  upon  the  evidence  were  erroneous.  (Baird  v. 
Mayor,  etc.,  96  X.  Y.  567;  Aid  ridge  v.  Aldridge,  120  X.  Y. 
614;  Devlin  v.  Greenwich  Savings  Bank,  125  X.  Y.  756; 
Barnard  v.  Gantz,  140  X.  Y.  249.) 

Passing  over  all  questions  as  to  the  form  of  the  action  and 
the  procedure  and  all  questions  as  to  the  right  of  the  share- 
holders to  recover  judgments  payable  directly  to  themselves, 
instead  of  to  the  corporation  or  to  the  receiver  appointed  for 
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their  benefit,  we  think  that  the  measure  of  damages  awarded 
by  the  trial  court  to  the  plaintiff  was  not  proper  nor  warranted 
by  any  proof  or  findings  in  the  case.  The  directors  were,  by 
the  judgment,  held  liable  to  the  shareholders  for  all  the  money 
they  had  invested  in  the  concern  and  which  was  represented 
by  the  stock.  They  were  also  held  liable  for  all  the  debts 
upon  the  theory  that  the  shareholders  were,  by  law,  personally 
liable  for  such  debts,  and  this  contingent  liability  was  com- 
puted as  part  of  the  damages.  It  was  not  claimed  that  the 
shareholders  had,  in  fact,  paid  any  of  the  corporate  debts  or 
had  been  made  liable  to  pay  by  any  suit  or  judgment,  and  it 
was  impossible  to  say  that  they  ever  would  pay.  Moreover, 
it  was  undisputed  that  a  portion  of  the  money  paid  in  by  the 
shareholders  was  disbursed  for  the  ordinary  and  legitimate 
expenses  of  the  business,  such  as  office  rent,  clerk  hire,  salaries 
and  the  like,  besides  some  other  items  amounting  to  a  con- 
siderable sum,  for  which  the  directors  could  not,  upon  any 
fair  theory,  be  made  liable. 

It  is  not  at  all  likely  that  under  the  most  prudent  manage- 
ment the  business  of  one  month  could  be  conducted  without 
some  loss.  It  was  a  new  concern  without  any  business  and 
without  the  necessary  machinery  for  commencing  business. 
The  liability  of  shareholders  for  corporate  debts  is  founded 
upon  the  statute,  and  their  own  voluntary  act  in  becoming 
members  of  the  corporation  by  purchase  of  stock,  and  to  attrib- 
ute this  contingent  liability  to  the  acts  or  omissions  of  the 
directors  in  the  management  of  the  business  was  a  remote 
conclusion  not  warranted  by  any  feature  of  the  case.  The 
money  disbursed  from  the  treasury  to  defray  the  expenses  of 
a  new  business  not  yet  established  could  not  in  any  view  of 
the  case  be  held  to  be  an  element  of  loss  or  damage  to  the 
shareholders,  and  much  less  could  such  a  loss  be  attributed  to 
the  negligence  of  the  directors. 

The  relations  of  trust  and  fidelity  existed  between  the  cor- 
poration and  the  directors,  and  not  between  the  latter  and  the 
shareholders,  and  they  could  be  held  liable  on  the  ground  of 
negligence  only  for  such  damages  sustained  by  the  corpora- 
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tion  as  were  the  natural  and  proximate  result  of  their  acts  or 
omissions.  It  is  obvious  that  in  this  case  the  directors  have 
been  held  liable  for  moneys  that  represented  no  element  of 
damage  whatever  to  the  corporation,  and  which  could  not  be 
recovered  by  the  corporation  had  the  action  been  brought  in 
that  form.  The  defendants  have  not  only  been  practically 
treated  as  insurers  and  the  shareholders  relieved  from  all  risks 
of  the  business  in  which  they  had  invested  their  money,  but 
they  were  permitted  to  recover  in  anticipation  of  some  statu- 
tory liability  as  members  of  the  corporation  that  had  not 
matured  in  any  judgment  and  may  never  mature.  They  were 
thus  subjected  to  a  measure  of  liability  without  precedent, 
and  that  cannot,  under  any  possible  view  of  the  case,  be  sus- 
tained or  defended. 

We  have  recently  held  that,  in  actions  of  this  character,  the 
liability  is  not  in  equity  but  at  law.  That  question  has  not 
been  raised  on  this  appeal,  and  since  the  judgment  was  prop- 
erly reversed  on  other  grounds,  it  is  not  necessary  to  refer  to 
the  point  now.  There  are  some  other  questions  in  the  case ; 
but,  since  they  have  all  been  considered  in  the  court  below  and 
properly  disposed  of,  any  further  discussion  of  them  is 
unnecessary. 

The  order  should  be  affirmed,  with  costs,  and  judgment 
absolute  ordered  for  the  defendants. 

All  concur,  except  Haight,  J.,  not  sitting. 

Ordered  accordingly. 


The  United  Glass  Company,  Appellant,  v.  Calvin  P.  II. 
Vary  et  al.,  Respondents. 

1.  Manufacturing  Corporation  —  Condition  Precedent  to  Action 
against  Stockholder.  Failure  to  proceed  to  judgment  and  execution 
against  a  corporation,  before  bringing  an  action  against  a  stockholder,  as 
required  by  section  24  of  chapter  40  of  the  Laws  of  184S,  cannot  be  excused 
except  when  the  performance  of  the  condition  is  impossible. 

2.  Restraining  Order  to  Excuse  Prior  Action  against  Corpora- 
tion.   An  order  of  the  court  restraining  creditors  of  a  corporation  from  com- 
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mencing  or  prosecuting  any  action  against  it,  made  as  a  mere  preliminary 
and  precautionary  order  in  a  suit  by  a  stockholder  against  the  corporation 
for  an  ordtr  appointing  a  receiver  of  its  property,  is  not  sufficient  to 
excuse  a  creditor,  who  has  made  no  effort  to  procure  a  modification  of  the 
order,  from  proceeding  to  judgment  and  execution  against  the  corpora- 
tion before  bringing  an  action  to  enforce  the  liability  of  a  stockholder. 
United  Glass  Co.  v.  Vary,  79  Hun,  103,  affirmed.  x 

(Argued  February  9,  1897;  decided  March  2,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  June 
28,  1894,  which  affirmed  a  judgment  in  favor  of  defendants 
entered  upon  a  decision  of  the  court  dismissing  the  complaint 
on  trial  at  Circuit. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

77.  J.  Cookinham  for  appellant.  The  court,  having  the 
entire  property  and  estate  of  the  refrigerator  company  under 
its  control  and  in  the  hands  of  its  own  officer,  issued  an  order 
restraining  any  creditor  from  bringing  any  action  against  such 
company  to  enforce  its  liability  for  debt,  and  thus  excused 
the  plaintiff  from  recovering  judgment  and  having  execution 
returned  unsatisfied.  (Hunting  v.  Blun,  143  X.  Y.  511 ; 
Jones  v.  Blun,  145  X.  Y.  333  ;  Shell  i/igton  v.  Howland,  53 
X.  Y.  371;  Flash  v.  Conn,  109  U.  S.  371.) 

Horace  McGuire  for  respondents.  In  order  to  maintain  an 
action  at  law  to  enforce  the  statutory  liability  of  a  stockholder 
of  a  corporation  under  the  act  of  1S48,  it  is  a  condition  prec- 
edent that  such  creditor  shall  have  reduced  his  claim  to  judg- 
ment against  the  corporation  and  execution  thereou  have  been 
returned  unsatisfied,  unless  there  exists  a  sufficient  reason  for 
not  having  done  so.  (7?.  J7.  Sat.  Bank  v.  Bliss,  89  X.  Y. 
338  ;  Kincaid  v.  Dwindle,  59  X.  Y.  548;  Nat.  Bank  of  A. 
v.  Dillingham,  147  X.  Y.  GU3.) 

Andrews,  Ch.  J.  The  liability  imposed  upon  stockholders 
in  a  manufacturing  corporation,  organized  under  chapter  40  of 
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the  Laws  of  1S4S,  by  section  10  of  the  act  and  the  amend- 
ments thereto,  for  the  debts  of  the  company,  is  controlled  by 
section  24.  By  that  section  it  is  made  a  condition  precedent 
to  the  maintenance  of  an  action  to  enforce  the  liability  of  a 
stockholder  created  by  section  10,  that  a  suit  for  the  recovery 
of  the  debt  should  have  first  been  brought  against  the  com- 
pany and  "  an  execution  against  the  company  shall  have 
been  returned  unsatisfied  in  whole  or  in  part."  {Handy  v. 
Draper j  89  N.  Y.  334.)  Subsequent  to  the  enactment  of  the 
statute  cases  arose  where  by  reason  of  the  dissolution  of  the 
corporation  and  other  obstacle  it  was  impossible  for  a  creditor 
to  comply  with  the  condition  that  he  should  first  proceed  to 
judgment  and  execution  against  the  company.  The  question 
was  thus  presented  to  the  courts  whether  for  any  reason  the 
condition  precedent  could  be  dispensed  with.  If  the  statutory 
obligation  assumed  by  a  stockholder  when  he  became  such, 
towards  the  persons  who  were  or  might  become  creditors  of 
the  corporation,  is  in  its  nature  contractual,  then  it  would 
seem  to  be  proper  to  apply  to  the  case  the  general  principle 
applicable  to  contracts,  that  when  the  performance  of  a  con- 
dition precedent  is  rendered  impossible  by  an  intervening  act 
of  the  law,  performance  is  excused.  {Jones  v.  Judd,  4  X.  Y. 
412;  Baker  v.  Johnson,  42  X.  Y.  126.)  Whatever  may  be 
the  nature  of  the  obligation,  whether  it  is  regarded  as  a  duty 
resting  upon  the  stockholders  imposed  by  law,  or  in  the 
nature  of  a  contract  obligation,  it  is  the  manifest  duty  of  the 
court  not  to  permit  any  dispensation  with  the  express  require- 
ment of  the  statute,  upon  grounds  less  imperative  than  those 
upon  which  courts  proceed  in  dealing  with  conditions  prece- 
dent in  ordinary  contracts.  The  stockholder  of  a  corporation 
assents  to  be  bound  by  the  statute  under  which  it  was 
organized.  The  creditor  also  looks  to  the  general  law  or  the 
charter  under  which  the  corporation  is  created,  to  ascertain 
and  define  the  liability  of  stockholders.  While  on  the  one 
hand  the  stockholder  should  be  held  to  his  statutory 
liability,  on  the  other  the  creditor  has  no  right  to  demand 
that    statutory   conditions    qualifying    his     liability     should 
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be  disregarded  or  that  conditions  should  be  dispensed 
with,  because  their  observance  would  be  inconvenient  or 
involve  trouble  or  expense,  provided  they  are  capable  of 
performance.  Both  the  stockholder  and  the  creditor  may 
be  supposed  to  have  understood f  and  the  stockholder  to 
have  impliedly  assented,  that  the  intervention  of  a  para- 
mount authority,  by  which  the  performance  of  the  con- 
dition was  rendered  impossible,  would  excuse  compliance. 
Nothing  short  of  this  ought  to  avail  as  an  excuse  consistently 
with  a  proper  regard  for  the  statute  or  the  rights  of  the  stock- 
holder. We  do  not  refer,  of  course,  to  cases  which  may  be 
imagined  where  a  stockholder  by  his  conduct  has  precluded 
himself  from  objecting  that  the  condition  precedent  has  not 
been  performed.  It  is  no  excuse  for  not  first  proceeding  to 
judgment  and  execution  against  the  corporation  that  it  is  in 
fact  insolvent  and  has  no  property  out  of  which  the  debt 
could  be  collected.  The  statute  has  made  the  judgment  and 
return  of  execution  unsatisfied  the  only  test  of  the  inability 
to  collect  of  the  corporation.  In  creditors'  bills  the  same  test 
is  exacted  before  a  bill  to  reach  equitable  assets  can  be  tiled. 
The  admitted  insolvency  of  the  debtor  is  not  enough. 
{Estes  v.  Wilcox,  67  N.  Y.  264;  Achit  v.  Butler,  87  id. 
585.) 

There  are  several  cases  in  this  court  in  which  the  question 
of  dispensation  with  the  condition  in  the  24th  section  of  the 
statute  of  1S4S,  that  judgment  and  execution  shall  first  go 
against  the  corporation,  has  been  considered.  It  was  held  in 
Hard  man  v.  Sage  (124  N.  Y.  25)  that  a  dissolution  of  the 
corporation  by  judicial  decree  during  the  time  in  which  the 
creditor  might  bring  his  suit  dispensed  with  the  condition. 
There  can  be  no  doubt  of  the  soundness  of  this  view.  The 
very  entity  of  the  corporation  ceases  and  is  extinguished  on 
dissolution.  There  is  no  longer  any  corporation  which  can  be 
sued.  The  law  has  rendered  it  impossible  to  take  the  pro- 
ceedings contemplated  by  the  statute.  In  Shettington  v. 
Holland  (53  X.  Y.  371)  there  was  a  double  ground  on  which 
a  dispensation  with  the  condition  was  urged.     The  corporar- 
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tion  had  been  adjudged  bankrupt  under  proceedings  insti- 
tuted by  the  stockholder,  who  was  afterwards  sued  for  the  debt 
of  the  corporation,  and  an  order  was  made  upon  his  petition 
restraining  the  plaintiff  from  prosecuting  his  action  against 
the  corporation.  Moreover,  the  Bankrupt  Act  (sec.  21) 
expressly  prohibited  any  creditor,  whose  debt  was  provable  in 
the  proceedings,  from  prosecuting  any  action  against  the  bank- 
rupt to  final  judgment  until  the  question  of  his  debtor's  dis- 
charge should  have  been  determined.  It  was  held  in  Shell- 
inyton  v.  ITowland  that  performance  of  the  condition  was 
excused  by  reason  of  the  disability  imposed  by  the  statute  of 
the  United  States.  Judge  Allen  said  :  "  The  action  was  in 
fact  terminated,  and  a  compliance  with  the  condition  prece- 
dent imposed  by  statute  rendered  impossible  by  the  paramount 
law  of  the  United  States,  put  in  operation  by  the  defendant." 
In  Kincaid  v.  Dwinelle  (59  N.  Y.  548)  it  was  held  that  pro- 
ceedings instituted  by  a  creditor  of  a  corporation  under  the 
provisions  of  the  Revised  Statutes,  in  which  a  receiver  had 
been  appointed,  did  not  effect  a  dissolution  of  the  corporation, 
and  that  the  plea  of  a  stockholder  subsequently  sued  by  a 
creditor  who  had  proceeded  to  judgment  and  execution  against 
the  corporation,  that  upon  the  appointment  of  a  receiver  he 
ceased  to  be  a  stockholder,  and  that  more  than  two  years  had 
elapsed  since  that  time  before  the  commencement  of  the  suit 
against  him,  was  not  well  taken,  the  court  holding  that,  the 
corporation  not  being  dissolved,  defendant  continued  to  be  a 
stockholder,  notwithstanding  the  appointment  of  the  receiver. 
The  bearing  of  the  decision  in  Kincaid  v.  Dwinelle  upon 
the  present  one  is  in  the  point  decided,  that  the  appoint- 
ment of  a  receiver  of  a  corporation  in  an  action,  before 
final  judgment  rendered,  is  no  obstacle  to  a  suit  by  a 
creditor  against  the  corporation  to  recover  judgment  on  his 
claim.  The  case  of  Hunting  v.  Iilun  (143  N.  Y.  511)  goes 
f  nrther  than  any  other  case  in  excusing  the  creditor  of  a  cor- 
poration from  first  proceeding  against  the  corporation,  and 
procuring  judgment  and  execution,  before  bringing  his  action 
to  enforce  the  liability  of  a  stockholder.    In  that  case  a  seques- 
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tration  action  had  been  brought  by  a  creditor  against  a  corpo- 
ration under  section  1748  of  the  Code  of  Civil  Procedure,  in 
which  a  receiver  had  been  appointed  pendente  lite  of  the  prop- 
erty of  the  corporation,  accompanied  by  a  restraining  order 
against  suits  by  creditors.  The  action  went  to  final  judgment 
of  sequestration,  whereby  the  temporary  receiver  was  made 
receiver  under  the  judgment,  and  the  injunction  was  made 
perpetual.  A  creditor  of  the  corporation  subsequently  com- 
menced an  action  against  a  stockholder  to  enforce  the  statutory 
liability  without  having  obtained  judgment  against  the  corpo- 
ration. There  was  a  question  as  to  the  jurisdiction  of  the 
court  to  render  the  judgment  adjudging  sequestration,  but  it 
was  decided  in  favor  of  the  jurisdiction.  The  objection  that 
the  creditor  had  not  complied  with  the  condition  precedent  of 
a  judgment  and  execution  against  the  corporation  was  over- 
ruled, on  the  ground  that  the  injunction  in  the  final  judgment 
had  rendered  performance  impossible. 

In  the  case  now  before  us,  the  plaintiff,  a  creditor  of  the 
corporation,  entitled  to  the  remedy  against  stockholders,  given 
by  the  act  of  1848,  brings  his  action  against  the  stockholders 
without  having  first  procured  judgment  and  issued  execution 
against  the  corporation.  He  sets  forth  in  his  complaint  that 
an  action  lias  been  commenced  by  a  stockholder  against  the  com- 
pany "  for  an  order  appointing  a  receiver  "  of  its  property  and 
assets,  and  for  other  relief  ;  that  a  receiver  had  been  appointed 
who  had  taken  possession  of  the  corporate  property  ;  that  in  the 
action  an  order  of  the  court  had  been  issued  restraining  creditors 
of  the  corporation  from  commencing  or  prosecuting  any  action 
against  the  corporation.  The  complaint  also  avers  facts  tend- 
ing to  show  the  insolvency  of  the  corporation,  and  that  the 
judgment  debts  to  be  paid  out  of  the  assets  will  leave  nothing 
for  other  creditors.  The  complaint  expressly  avers  that  no 
final  judgment  or  decree  has  been  rendered,  or  any  decree 
dissolving  the  corporation.  The  facts  above  stated  are  alleged 
as  an  excuse  for  not  first  proceeding  to  judgment  and  execu- 
tion against  the  corporation.  The  nature  of  the  suit  brought 
against  the  corporation  is  not  set  forth,  except  in  the  vaguest 
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terms,  and  if  it  may  be  inferred  that  the  action  was  brought 
for  a  dissolution  of  the  corporation,  it  does  not  appear  by 
what  right  the  stockholder  can  maintain  an  action  for  that 
purpose.  It  may  be  conceded  that  the  plaintiff  in  the  present 
action  could  not  sue  the  corporation  to  recover  judgment  on 
his  debt  so  long  as  the  restraining  order  was  in  force.  But 
no  effort,  so  far  as  appears,  has  been  made  by  him  to  secure  a 
modification  of  the  order,  so  as  to  permit  him  to  bring  such  an 
action.  The  order  was  preliminary  and  precautionary,  sub- 
ject at  any  time  to  the  power  of  the  court  to  modify  it  and 
relieve  the  plaintiff  from  its  prohibition,  and  it  can  scarcely 
be  doubted  that  on  the  plaintiff's  application  such  a  modifica- 
tion would  have  been  made.  If  such  an  application  had  been 
refused,  a  different  question  would  have  been  presented.  It 
is  not  like  the  case  of  Hunting  v.  B/un,  where  the  injunction 
was  made  perpetual  by  the  final  judgment  in  the  action.  It 
was  not  a  vain  thing  as  respects  the  stockholders  sued,  that 
the  plaintiff  should  establish  as  against  the  corporation  by 
judgment  its  liability,  although  its  assets  were  in  the  hands  of 
a  receiver.  If  in  such  an  action  the  plaintiff  failed  to  estab- 
lish his  claim  and  judgment  should  go  against  him,  it  would 
end  any  claim  against  the  stockholders. 

We  are  of  opinion  that  the  excuse  alleged  by  the  plaintiff 
is  insufficient,  it  not  appearing  that  he  made  any  effort  to  pro- 
cure a  modification  of  the  restraining  order.  It  is  but  a 
reasonable  requirement,  in  view  of  the  statute,  that  the 
creditor  should  take  all  reasonable  measures  to  remove  an 
obstacle  interposed  against  his  proceeding  in  the  first  instance 
against  the  corporation.  The  decisions  thus  far  have  dis- 
pensed with  the  condition  precedent  (1)  where  the  corpora- 
tion has  been  dissolved  by  judicial  decree ;  (2)  where  by  final 
judgment  in  an  action  for  sequestration  a  perpetual  injunc- 
tion has  been  issued  restraining  suits  by  creditors,  and  (3) 
where,  by  statute,  such  suits  are  prohibited.  In  these  cases 
there  intervenes  an  impossibility  within  the  meaning  of  the 
law,  which  excuses  the  performance  of  the  condition  prece- 
dent.    We  think  the  courts  should  not  extend  the  exception 
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beyond  its  present  limits,  unless,  in  possibly  a  new  case, 
clearly  within  the  principle  of  the  decisions  already  made. 

These  views  lead  to  an  affirmance  of  the  judgment  below. 

All  concur,  except  Haight,  J.,  not  sitting,  and  Vann,  J., 
not  voting. 

Judgment  affirmed. 


■*© 


William  T.   Standen,  Appellant,  v.  William  L.  Brown, 

Respondent. 

Appeal  —  Findings  op  Pact  — Usury.  A  finding  by  a  trial  judge, 
approved  at  the  General  Term,  on  conflicting  statements  of  interested  par- 
ties, to  the  effect  that  a  transaction  alleged  to  be  usurious  was  not,  in  fact, 
a  loan,  although  it  assumed  that  form,  cannot  be  interfered  with  by  the 
Court  of  Appeals. 

Standen  v.  Brown,  83  Hun,  610,  affirmed. 

(Submitted  February  9,  1897:  decided  March  2,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  19,  1894,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  of  the  court  dismissing  the 
complaint  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Grove  M.  Harwood  for  appellant.  The  several  transac- 
tions between  the  plaintiff  and  defendant  were  loans  of 
money.  This  is  evidenced  by  the  bonds  of  plaintiff  providing 
for  the  payment  of  specified  sums  at  fixed  dates,  with  interest 
semi-annually,  and  accompanied  by  assignments  of  securities 
as  collateral  thereto.  They  were,  therefore,  usurious.  (1  R. 
S.  772;  L.  1837,  ch.  430;  Rapelye  v.  Anderson,  4  Hill,  474; 
Wheelock  v.  Lee,  64  N.  Y.  242;  50  N.  Y.  443.) 

liollin  M.  Morgan  and  Richard  H.  Mitchell  for  respond- 
ent. The  complaint  is  plainly  demurrable.  The  mere  fact 
that  a  person  has  made  an  agreement  which  is  void  for  usury 
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is  not  sufficient  to  entitle  him  to  apply  to  a  court  of  equity  to 
have  the  contract  annulled.  {Kellard  v.  Forgoteton,  N.  Y. 
L.  J.,  Nov.  8,  1893.)  The  plaintiff  utterly  failed  to  prove 
an  usurious  agreement.  (Cobb  v.  Titus,  10  N.  Y.  198.) 
There  is  no  proof  of  any  usurious  agreement  with  respect  to 
the  third  transaction  alleged  in  the  complaint,  which  was  a 
loan  of  some  $1,600,  with  an  assignment  of  stock  as  collateral 
security.  (  White  v.  Benjamin,  138  N.  Y.  623.)  There  can 
be  no  review  in  the  Court  of  Appeals  of  questions  of  fact 
depending  upon  conflicting  evidence  in  this  case.  (Code  Civ. 
Pro.  §  1337;  In  re  Boss,  87  N.  Y.  514;  In  re  Bull,  111  N. 
Y.  624;  Hewlett  v.  Elmer,  103  N.  Y.  157.) 

O'Brien,  J.  The  plaintiff's  action  was  to  set  aside  the 
transfer  to  the  defendant  of  certain  securities  alleged  to  have 
been  made  as  collateral  security  for  the  payment  of  money 
loaned  upon  an  agreement  void  for  usury,  and  to  cancel  his 
bond  or  obligation  for  the  payment  of  this  usurious  loan. 

It  appears  that  on  the  28th  of  July,  the  8th  of  September 
and  18th  of  October,  in  the  year  1892,  there  were  three  sepa- 
rate and  distinct  transactions  between  the  parties,  each  of 
which,  it  is  alleged  in  the  complaint,  was  a  loan  of  money  by 
the  defendant  to  the  plaintiff. 

On  the  date  first  mentioned  the  defendant  advanced  to  the 
plaintiff  his  check  in  the  sum  of  $9,800,  and  took  the  defend- 
ant's bond  for  the  payment  of  the  same  in  the  sum  of  $10,000 
at  one  year,  with  interest,  and  at  the  same  time  the  plaintiff 
transferred  to  the  defendant  by  assignment,  in  form  absolute, 
mortgages,  bonds  and  other  securities  of  third  parties  which 
he  held,  the  face  value  of  which  was  equal  to  the  amount  of 
the  bond. 

On  the  second  date  there  was  a  like  transaction,  in  which 
the  defendant  paid  to  the  plaintiff  $3,300,  and  took  a  like 
bond  at  one  year  for  $3,376.67,  with  interest  and  collateral 
securities  equal  in  face  value  to  the  sum  named  in  the  bond. 

On  the  third  date,  in  a  similar  transaction,  the  defendant 
paid  to  the  plaintiff  $1,590,  and  took  a  like  bond  at  one  year, 
17 
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with  interest,  for  $1,623.33  and  collateral  securities,  including 
shares  of  stock,  the  face  value  of  which  corresponded  with  the 
bond. 

in  these  three  transactions  the  defendant  paid  to  the  plain- 
tiff, in  the  aggregate,  $14,690,  and  took  his  bonds  for  the  pay- 
ment of  $15,000,  with  interest.  The  question  is  whether  the 
difference  of  $310  was  reserved  as  usury. 

The  defendant  alleges  in  his  answer  that  the  transaction  was 
in  each  case  a  purchase  by  him  of  the  various  securities  and 
not  a  loan  of  money.  His  version  of  the  transactions,  in  sub- 
stance, is  that  upon  looking  over  or  ascertaining  the  nature 
and  character  of  the  various  securities  which  the  plaintiff  had 
which  represented  numerous  small  amounts  against  numerous 
parties  that  he  did  not  know,  and  that  since  it  would  involve 
much  trouble  and  attention  in  the  collection  of  interest  as  it 
fell  due  from  all  these  parties,  he  insisted  that  the  plaintiff 
must  in  6ome  form  guarantee  the  payment  of  the  obligations. 
The  plaintiff  agreed  to  do  so,  and  instead  of  executing  a 
formal  guaranty  on  each  of  the  securities  transferred,  or  bind- 
ing himself  in  that  way  by  one  formal  instrument,  the  bonds 
were  executed  to  accomplish  the  same  purpose  and  were 
intended  to  have  no  other  effect.  The  plaintiff  version 
makes  all  the  transactions  very  clearly  loans  of  money,  but  the 
learned  trial  judge  accepted  the  version  of  the  defendant  and 
so  found  as  matter  of  fact.  While  it  is  somewhat  difficult  to 
understand  the  transaction  in  that  way,  yet  the  witnesses  were 
all  before  the  trial  court  and  it  became  largely  a  question  of 
credibility  between  conflicting  statements  of  parties  equally 
interested,  with  the  burden  of  proof  on  the  plaintiff.  That  the 
defendant  would  jeopardize  so  large  an  investment  for  so  com- 
paratively small  gain  in  the  way  of  excessive  interest  was  not 
probable.  But  the  plaintiff's  version  of  the  transaction  was 
very  much  impaired,  and  that  of  the  defendant  corroborated 
by  a  letter  which  was  produced  at  the  trial,  written  by  the 
plaintiff  before  he  brought  the  action  in  which  he  substantially 
admitted  the  transactions  to  have  been  as  claimed  by  the 
defendant.     So  that  while  the  transactions  assumed  all  the 
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forms  of  a  loan,  it  was  competent,  as  against  allegations  of 
usury,  to  show  that  the  real  purpose  and  intent  of  the  parties 
were  quite  different.  The  question  was  one  of  fact,  and  the 
findings  having  been  approved  at  the  General  Term,  this  court 
has  no  power  to  interfere  with  the  result.  It  was  essential  to 
the  plaintiffs  case  in  order  to  establish  usury  that  it  should 
appear  that  there  was  a  loan  of  money.  Without  that  the 
plaintiff  could  not  maintain  the  action,  and  that  fact  having 
been  found  against  him,  there  is  no  other  question  in  the  case. 
The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Edward    H.   Foley  et    al.,   Respondents,  v.   The    Manu-        152  ^lBli 

)8aa405      FACTURERS    AND    BUILDERS'    FlRE    INSURANCE     COMPANY    of  ' 

New  York,  Appellant. 

1.  Fire  Insurance — Insurable  Interest  —  Incomplete  Build- 
ings. The  owner  in  fee,  who  is  in  possession  of  land  on  which  incom- 
plete buildings  are  in  course  of  construction  under  a  contract  binding  the 
contractor  to  furnish  the  materials  and  complete  the  buildings  (above  the 
foundations)  within  a  time  specified  which  has  not  yet  expired,  for  a 
specified  sum  payable  after  their  completion,  has  an  insurable  interest  to 
the  whole  value  of  the  buildings,  although  in  case  of  their  destruction  by 
fire  before  completion  he  may  not  be  bound  to  pay  the  contractor  for  the 
work  done  or  materials  supplied,  and  the  contractor  may  remain  bound 
by  the  contract. 

2.  Insurer's  Liability  —  Effect  of  Owner's  Remedy  against 
Third  Person.  The  liability  of  an  insurer  for  buildings  destroyed  by 
fire  is  not  affected,  in  the  absence  of  any  exemption  in  the  policy,  by  the 
fact  that  they  cost  the  owner  nothing,  or  that  he  may  compel  another  per- 
son to  replace  them  without  expense  to  him,  or  that  he  may  recover  his 
loss  by  resort  to  a  contract  liability  of  a  third  person. 

{Argued  February  10,  1897;  decided  March  2,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
November  30,  1894,  which  affirmed  a  judgment  in  favor  of 
plaintiffs  entered  upon  a  verdict. 
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This  action  was  brought  by  plaintiffs  upon  a  policy  of 
insurance,  to  recover  damages  alleged  to  have  been  caused  by 
fire  to  three  dwelling  houses  in  process  of  construction  for 
them. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Frank  Hiscock  for  appellant.  Plaintiffs  were  only  enti- 
tled to  recover  of  defendant  one-half  of  the  damages  caused 
to  the  foundations,  etc.,  constructed  by  themselves,  plus  at  the 
utmost  one-half  of  the  amount  at  the  time  of  the  fire  paid  by 
them  .to  the  contractor.  (Porter  on  Ins.  §  221;  May  on  Ins. 
§§  2,  7-11  ;  P.  tfe  M.  Ins.  Co.  v.  Thurston,  93  Ala.  255; 
M.  F.  Ins.  Co.  v.  Andes,  etc.,  Co.,  67  111.  362 ;  Andrews  v. 
Durant,  11  N.  Y.  35;  Tompkins  v.  Dudley,  25  N*.  Y.  272; 
C.  Ins.  Co.  v.  C.  C.  lis.  Co.,  81  Ala.  320 ;  Laxoing  v.  Pintles, 
97  If.  C.  350 ;  8.  Ins.  Co.  v.  Farrell,  2  Ins.  L.  J.  302 ;  Wood 
on  Ins.  §  473;  Hadley  v.  X.  II.  F.  Lis.  Co.,  55  N.  H.  110; 
Putnam  v.  JT.  M.  Ins.  Co.,  5  Mete.  386 ;  Savage  v.  C.  K  F. 
(&  I  Ins.  Co.,  36  X.  Y.  655.) 

William  P.  Goodelh  for  respondents.  The  extent  of 
appellant's  liability  is  the  only  question  involved  in  this  case. 
The  insurance  company  should  pay  for  the  value  of  the  prop- 
erty destroyed,  which  it  had  insured  against  loss  by  tire. 
{Ins.  Co.  v.  Updegraff,  21  Penn.  St.  513,  521 ;  Kemoch/in  v. 
N.  Y.  B.  F.  Ins.  Co.,  17  N.  Y.  428 ;  Deforest  v.  F.  F  In*. 
Co.,  1  Hall,  84 ;  F.  F.  Ins.  Co.  v.  R.  Ins.  Co.  of  Liverpool, 
55  N.  Y.  359  ;  Clover  v.  G.  Ins.  Co.,  101  X.  Y.  277.)  If  the 
plaintiffs  had  an  insurable  interest  at  the  time  the  insurance 
was  effected  and  also  at  the  time  of  the  loss,  the  value  of  that 
interest  in  the  insured  property  is  not  material,  and  they  are 
entitled  to  recover  the  whole  amount  of  damages  to  the  prop- 
erty not  exceeding  the  sum  insured.  (Strong  v.  J/".  Ins.  Co.,  10 
Pick.  43  ;  Burden  v.  //.  J/.  Lis.  Co.,  18  Pick.  523 ;  WUlenierger 
v.  Beacon,  9  Barr,  199  ;  Lis.  Co.  v.  Updegraff,  21  Penn.  St.  513.) 
The  plaintiffs  were  at  the  time  of  the  fire  the  absolute  and 
legal  owners  of  the  houses,  and  their  insurable  interest  was  the 
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full  value  of  the  buildings.  {Foley  v.  F.  F.  Ins.  Co.,  71 
Hun,  369 ;  Cone  v.  N.  F.  Lis.  Co.,  60  N.  Y.  619 ;  Biggs 
v.  C.  M.  Ins.  Co.,  125  X.  Y.  7 ;  Cross  v.  N.  F.  Lis.  Co.,  132 
N.  Y.  133;  F.  F  Ins.  Co.  v.  B.  Ins.  Co.  of  Liverpool,  56 
N.  Y.  343  ;  May  on  Ins.  §  116;  Stillwell  v.  Staples,  19  N. 
Y.  401,  404,  405 ;  Deforest  v.  F.  F.  Ins.  Co.,  1  Hall,  84  ; 
Waters  v.  M.  Ins.  Co.,  5  El.  &  Bl.  870 ;  Waring  v.  L  F 
Lis.  Co.,  45  K  Y.  606 ;  White  v.  Madison,  26  K  Y.  117.) 
There  is  nothing  in  the  relation  of  these  parties  to  each  other, 
or  to  the  property  insured,  of  which  the  defendant  can  avail 
itself  as  a  defense.  {Biehiell  v.  L.  C.  cfc  C.  F  Lis.  Co.,  58 
K.  Y.  677 ;  Xing  v.  S.  M.  F.  Ins.  Co.,  7  Gray,  7 ;  Mfg.  Co. 
v.  Ins.  Co.,  135  Mass.  506.)  By  the  terms  of  the  policy,  the 
indemnity  was  against  the  loss  or  damage  which  might  come 
to  the  insured  property,  and  it  was  that  loss  or  damage  which 
the  underwriter  undertook  to  make  good,  not  exceeding  the 
amount  of  the  policy.  (C.  Ins.  Co.  v.  A.  Lis.  Co.,  138  N.  Y. 
24;  May  on  Ins.  §  116.) 

Andrews,  Ch.  J.  The  sole  question  in  this  case  is  whether 
the  plaintiffs  had  an  insurable  interest  equal  to  the  full  value 
of  the  incomplete  buildings  in  course  of  construction  on  their 
lot  when  the  fire  occurred.  It  is  the  contention  on  the  part  of 
the  defendant  that,  as  the  houses  were  being  constructed 
under  a  contract  by  which  the  contractors  were  to  furnish  the 
materials,  and  build  the  houses  (above  the  foundations),  and  to 
complete  them  by  a  time  specified,  which  had  not  expired  at 
the  time  of  the  fire,  for  a  specified  sum  to  be  paid  within  ten 
days  after  their  completion,  the  plaintiffs  had  no  interest  to 
protect  in  the  structures  while  in  their  incomplete  state,  since 
their  destruction  by  fire  would  be  the  loss  of  the  contractors 
and  not  of  the  owners,  whose  obligation  to  build  and  complete 
the  houses,  as  the  condition  of  payment,  would  continue  after 
as  before  the  fire.  It  may  be  admitted  that  the  contractors 
would  remain  bound  by  the  contract,  notwithstanding  the 
destruction  of  the  buildings  by  fire,  and  that  the  owners  would 
not  be  bound  to  pay  for  the  work  done  or  materials  supplied 
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up  to  the  time  of  the  fire.  {Tompkins  v.  Dudley,  25  N.  Y. 
272.)  The  contention  of  the  defendant  rests  upon  a  miscon- 
ception of  the  insurer's  contract  and  as  to  the  insurable  interest 
of  the  plaintiffs  in  the  structures.  The  defendant,  by  its  con- 
tract, undertook  to  insure  the  plaintiffs  against  loss  by  fire, 
not  exceeding  the  sum  specified  to  the  "  described  property," 
the  loss  or  damage  to  be  ascertained  fc<  according  to  the  actual 
cash  valne "  of  the  property  at  the  time  of  the  fire.  The 
parties  by  this  contract  made  the  value  of  the  property 
insured,  within  the  limit,  the  measure  of  the  insurer's  lia- 
bility. It  is  an  undoubted  principle  in  fire  insurance  that 
there  must  be  an  insurable  interest  in  the  insured,  or  an  insur- 
able interest  which  he  represents  in  the  subject  of  insurance, 
existing  at  the  time  of  the  happening  of  the  event  insured 
against  to  enable  him  to  maintain  an  action  on  a  fire  policy. 
This  flows  from  the  nature  of  the  contract  of  fire  insurance, 
which  is  a  contract  of  indemnity  ;  and  where  there  is  no 
interest  there  is  no  room  for  indemnity.  The  plaintiffs  had 
an  interest  in  the  subject  of  insurance  both  at  the  inception 
of  the  contract  and  at  the  time  of  the  fire.  They  owned  the 
land  upon  which  the  structures  were  being  erected.  They 
themselves  had  constructed  the  foundations  of  the  buildings, 
and  in  describing  the  property  insured  the  foundations  were 
specifically  named.  They  were  in  possession  of  the  premises, 
and  the  ownership  of  the  fee  of  the  land  on  which  the  con- 
tractors were  erecting  the  buildings  carried  with  it  the  owner- 
ship of  the  structures  as  they  progressed,  which,  according  to 
the  general  rule  of  law,  became  part  of  the  realty  by  annexa- 
tion. It  is  not  claimed,  nor  could  it  upon  the  evidence  be 
claimed,  that  there  was  any  intention  either  on  the  part  of  the 
owners  or  the  contractors  to  sever  the  ownership  of  the 
structures  from  the  ownership  of  the  land  while  the  work 
was  in  progress  or  that  the  contractors  should  retain  title 
to  the  materials  put  into  the  buildings  until  their  comple- 
tion. The  defendant  is  compelled  to  admit  that  the  loss  sued 
for  is  within  the  exact  terms  of  the  policy.  It  is  conceded 
that  the  recovery  does  not  exceed  the  property  loss  occasioned 
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by  the  fire,  and  if  counsel  can  be  deemed  to  have  denied  that 
the  legal  ownership  of  the  structures  was  in  the  owners  of  the 
land  at  the  time  of  the  fire,  the  denial  is  very  indistinct  and 
certainly  i6  not  justified  by  the  facts  or  the  law.     The  defense 
comes  to  this :  That  as  the  plaintiffs,  by  their  contract  with 
third  persons,  have  imposed  upon  them  the  risk  and  expense 
of  furnishing   complete   structures,    and  have  assumed   no 
liability  until  the  structures  are   completed,   they  had  no 
insurable  interest  and  have  sustained  no  loss.     But  the  con- 
tract relations  between  the  plaintiffs  and  the  contractors  is  a 
matter  in  which  the  defendant  has  no  concern.     When  the 
policy  was  issued  it  could  not  be  known  whether  the  con- 
tractors  would  perform  their  contract.     If  they  abandoned  it 
the  owners  would  derive  such  advantage  as  would   accrue 
from  the  partial  construction  of  the  buildings  prior  to  such 
abandonment.     It  is  possible  that  if  the  defendant  is  com- 
pelled to  pay  the  policy  the  plaintiffs  may,  if  they  insist  upon 
their  rights  against  the  contractors,  get  double  compensation, 
unless  they  should  be  adjudged  to  hold  the  fund  recovered 
for  the  contractors.     But,  however  this  may  be,  the  owners 
had  an  insurable  interest  to  the  whole  value  of  the  buildings 
on  their  land,  and  the  defendants  neither  can  compel  the 
plaintiffs  to  put  the  loss  on  the  contractors,  nor  can  they 
resort  to  the  terms  of  the  building  contract  to  diminish  the 
liability  for  an  actual  loss  within  the  terms  of  the  policy. 

The  fact  that  improvements  on  land  may  have  cost  the 
owner  nothing,  or  that  if  destroyed  by  fire  he  may  compel 
another  person  to  replace  them  without  expense  to  him,  or 
that  he  may  recoup  his  loss  by  resort  to  a  contract  liability  ot 
a  third  person,  in  no  way  affects  the  liability  of  an  insurer,  in 
the  absence  of  any  exemption  in  the  policy.  (See  Clover  v. 
Greenwich  Ins.  Co.,  101  N.  Y.  277 ;  Kernochan  v.  N.  Y. 
Bowery  F.  Ins.  Co.,  17  id.  428 ;  Riggs  v.  C.  M.  Ins.  Co.,  125 
id.  7 ;  International  Trust  Co.  v.  Boardman,  149  Mass.  158.) 

The  judgment  should  be  affirmed. 

All  concur,  except  Martin  and  Vann,  JJ.,  not  sitting. 

Judgment  affirmed. 
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The  People  of  the  State  of  New  York,  Appellant,  v.  Annie 
Giles  and  Dora  Giles,  Respondents. 

1.  Code  of  Criminal  Procedure,  §  204.  Section  204  of  the  Code  of 
Criminal  Procedure,  providing  for  the  manner  in  which  the  testimony 
shall  be  taken  and  authenticated,  under  the  procedure  authorized  by  part 
IV,  relating  to  criminal  actions  prosecuted  by  indictment,  does  not  apply 
to  the  procedure  authorized  by  part  V,  relating  to  Courts  of  Special  Ses- 
sions and  Police  Courts. 

2.  Duty  of  Magistrates  to  Preserve  Testimony.  While  there  is  no 
provision  in  part  V  of  the  Code  of  Criminal  Procedure  expressly  requiring 
it,  it  is  the  duty  of  magistrates  to  keep  or  have  kept  under  their  direction 
minutes  of  the  testimony  taken  upon  the  trial  of  the  cases  therein  provided 
for,  to  the  end  that  their  determinations  as  to  the  facts  may  be  reviewed 
upon  appeal. 

3.  Appeal  from  Commitment  of  Children  —  Code  of  Criminal 
Procedure,  §  749  —  Return  of  Evidence.  Where,  however,  on  an 
appeal,  under  the  provisions  of  section  749  of  the  Code  of  Criminal  Pro- 
cedure, from  a  commitment  of  children  pursuant  to  the  provisions  of 
section  291  of  the  Penal  Code,  the  affidavit  upon  which  the  appeal  is 
allowed  does  not  allege  any  errors  with  reference  to  a  determination  of 
the  facts,  the  evidence  is  not  required  to  be  returned,  and  the  failure  of 
the  magistrate  to  preserve  it  furnishes  no  ground  for  a  reversal  of  the 
commitment. 

People  v.  Giles,  12  App.  Div.  495,  reversed. 

(Argued  February  8,  1897;  decided  March  2,  1897.) 

Appeal  by  the  New  York  Society  for  the  Prevention  of 
Cruelty  to  Children  from  a  judgment  of  the  Appellate  Divis- 
ion of  the  Supreme  Court  in  the  first  judicial  department, 
entered  January  6,  1897,  which  reversed  a  judgment  of  the 
Court  of  General  Sessions  of  the  city  and  county  of  Xew 
York,  affirming  judgments  of  commitment  of  children  to  an 
institution,  made  under  section  291  of  the  Penal  Code,  and 
remitting  the  case  to  that  court  with  directions  to  order  a  new 
trial  under  the  provisions  of  the  Code  of  Criminal  Procedure. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Elbridge  T.  Gerry  and  TF.  M.  K  Olcott  for  appellant.  The 
Supreme  Court  erred  in  holding  that  in  every  trial,  whether 
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summary  or  not,  especially  when  the  charge  which  is  tried  is 
criminal  in  its  nature,  it  is  the  duty  of  the  court  or  magistrate, 
before  whom  the  trial  is  had,  to  reduce  the  evidence  to  writ- 
ing. (People  ex  rel.  v.  Neilson,  16  Hun,  214;  In  re 
Ilogan,  55  How.  Pr.  458 ;  L.  1895,  ch.  601,  §  5 ;  People  v. 
Ewer,  141  X.  Y.  129 ;  Code  Criin.  Pro.  §§  204,  756.)  The 
Supreme  Court  erred  in  supposing  that  in  the  petition  on  appeal 
there  was  any  allegation  of  error  requiring  the  production  of 
evidence  before  the  Court  of  General  Sessions.  (Nelson  v. 
Village  of  Canisteo,  100  X.  Y.  89.)  •  The  conclusion  arrived 
at  by  the  Supreme  Court,  on  which  it  ordered  a  reversal,  was 
purely  a  matter  of  inference  and  not  warranted  by  the  facts. 
(Bauer  v.  Cabanne,  11  Mo.  App.  114  ;  Van  Every  v.  Flan- 
ders, 17  Mo.  App.  240.)  A  new  trial  should  not  be  ordered 
unless  there  is  some  serious  error  pointed  out  in  the  existing 
commitments.     (Tracey  v.  Altmyer,  46  X.  Y.  598.) 

Hugh  O.  Pentecost  for  respondents.  This  appeal  will  not 
be  heard  by  this  court,  there  being  nothing  in  the  order  of 
reversal  herein  to  show  that  the  new  trial  was  granted  for 
errors  of  law  only.  (People  v.  Poucher,  99  X.  Y.  610  ;  Peo- 
ple v.  Donovan,  101  X.  Y.  632  ;  People  v.  Brooks,  131  X.  Y. 
321.)  After  the  acquittal  of  Mary  Giles  the  court  erred  in  not 
reversing  the  judgment  against  Dora  Giles  and  Annie  Giles 
and  discharging  them.  (People  ex  rel.  v.  iT.  Y.  Catholic 
Protectory,  106  X.  Y.  610  ;  In  re  Moses,  13  Abb.  [X.  C]  1.) 
The  Court  of  General  Sessions  erred  in  not  discharging  the 
defendants-respondents  from  custody,  on  the  ground  that  the 
evidence  returned  to  said  court  was  insufficient  to  sustain  a 
commitment.  (Barbour's  Cr.  Law  [3d  ed.J,  1216;  People  v. 
Phillips,  1  Park.  95  ;  Geter  v.  Comrs.,  etc.,  1  Bay,  357  ;  Mor- 
ris v.  People,  1  Park.  441 ;  Morewood  v.  Ilollister,  6  X.  Y. 
309  ;  People  ex  rel.  v.  Hamilton,  39  X.  Y.  107  ;  People  ex 
rel.  v.  Board  of  Police,  39  X.  Y.  506 ;  People  ex  rel.  v. 
Smith,  45  X.*Y.  777 ;  People  ex  rel,  v.  Hulburt,  46  X.  Y. 
114;  People  ex  rel.  v.  Beits,  55  X.  Y.  602 :  People  ex  rel,  v. 
Board  of  Police  cfc  Excise,  69  X.  Y.  411 ;  People  ex  rel.  v. 
18 
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Board  of  Police,  72  N.  Y.  417 ;  People  ex  rel.  v.  Nichols, 
79  N.  Y.  589  ;  People  ex  rel.  v.  Board  of  Fire  Commission- 
ers, 100  N.  Y.  85;  Freeman  v.  Ogden,  40  K  Y.  105.) 

Haight,  J.  On  the  21st  day  of  June,  1896,  the  respond- 
ents, being  children  under  the  age  of  sixteen  years  and  of  the 
age  of  five  and  seven  years  respectively,  were  arrested  and 
brought  before  a  magistrate  for  the  city  of  New  York,  upon  a 
complaint  charging  that  they  were  found  improperly  exposed 
and  neglected  by  their  parents,  and  in  a  reputed  house  of 
assignation  and  prostitution  and  without  any  proper  guardian- 
ship, in  violation  of  the  Penal  Code  of  the  state  of  New  York. 
Thereupon,  a  hearing  was  had  before  the  magistrate,  resulting 
in  a  commitment  of  the  children  to  the  "  Missionary  Sisters  of 
the  Third  Order  of  St.  Francis."  From  the  judgment  so 
entered,  the  mother  of  the  children  took  an  appeal  to  the 
Court  of  General  Sessions,  pursuant  to  section  749  of  the  Code 
of  Criminal  Procedure.  The  magistrate,  in  his  return, 
among  other  things,  certified  that  the  testimony  and  evidence 
taken  by  him  upon  such  hearing  was  not  reduced  to  writing, 
except  in  60  far  as  the  same  was  contained  in  the  complaint 
and  papers  of  which  copies  were  annexed  and  made  a  part  of 
his  return.  It  was  upon  this  certificate  that  the  Appellate 
Division  reversed  the  judgment  of  the  Court  of  General 
Sessions,  which  affirmed  the  commitment  of  the  children. 
Upon  this  review  it  was  earnestly  argued  that  the  preservation 
of  the  testimony  taken  by  the  magistrate  was  not  necessary  or 
required,  and  that  such  failure  to  preserve  the  testimony  fur- 
nished no  ground  for  reversal. 

The  children  weVe  committed  pursuant  to  the  provisions  of 
section  291  of  the  Penal  Code.  The  appeal  was  brought 
under  the  provisions  of  section  749  of  the  Code  of  Criminal 
Procedure.  This  section  is  included  in  part  five  of  the  Code, 
which  provides  for  a  complete  system  of  procedure,  independ- 
ent of  that  provided  for  in  part  four,  except  in#  so  far  as  the 
provisions  of  part  four  are  expressly  adopted  in  part  five. 
Section  204,  which  provides  for  the  manner  in  which  the  tes- 
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timony  shall  be  taken  and  authenticated,  under  the  procedure 
authorized  by  part  four,  cannot,  therefore,  be  held  to  apply 
to  the  procedure  authorized  by  part  five.  (People  ex  reL 
Commissioners  of  Public  Charities  v.  Cullen,  151  N.  Y. 
54,  57.)  We  have  not  found  any  provision  included  within 
part  five  which  expressly  requires  that  the  testimony  taken 
upon  the  trial  of  the  cases  therein  provided  for  shall  be 
reduced  to  writing  and  preserved ;  but  that  the  testimony 
should  be  preserved  we  think  is  clearly  inferred.  Section  750 
provides  that  "  an  appeal  may  be  allowed  from  an  erroneous 
decision  or  determination  of  law  or  fact  upon  the  trial." 
Here  we  have  an  express  provision  authorizing  a  review  of  a 
determination  of  fact.  Such  a  review  would  be  impossible  if 
the  testimony  should  not  be  preserved.  The  provision  giving 
the  right  to  review  upon  the  facts  necessarily  contemplates  the 
preservation  of  the  evidence. 

Again,  the  appeal  provided  for  by  section  749  is  a  substitute 
for  the  review  formerly  had  of  proceedings  authorized  by  this 
part  of  the  Code  under  the  writ  of  certiorari.  The  question 
here  under  consideration  was  fully  considered  by  this  court  in 
the  case  of  Mullins  v.  People  (24  N.  Y.  399).  It  was  then 
held  that  a  common-law  certiorari  to  review  a  summary  con- 
viction under  a  penal  statute  brings  up,  not  only  questions 
affecting  the  jurisdiction  of  the  magistrate  and  the  regularity 
of  the  proceedings,  but  the  question  whether  there  was  any 
evidence  to  warrant  the  conviction.  Selden,  Ch.  J.,  speaking 
for  the  court,  says :  "  An  impression  has  prevailed  to  some 
extent  in  this  state,  founded  upon  several  decisions  of  our  late 
Supreme  Court,  that  the  power  to  review  upon  a  common-law 
certiorari  is  confined  *  *  *  to  questions  touching  the 
jurisdiction  of  the  subordinate  tribunal,  and  the  regularity  of 
its  proceedings."  He  then  adds,  "  This  has  never,  I  think, 
been  very  cordially  assented  to  ;  and,  from  my  examination  of 
the  subject,  it  seems  to  me  clear  that,  at  least  in  that  class  of 
cases  where  the  writ  is  used  to  remove  a  summary  conviction 
had  before  a  magistrate  under  a  penal  statute,  the  doctrine  is 
erroneous.     It  is  true,  as  has  been  often   said,  that  such  a 
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certiorari  removes  only  the  record  ;  and  hence  it  seeins  to  have 
been  inferred  that  the  evidence  upon  which  the  conviction  was 
had  would  not  be  returned.  But  it  will  be  found  to  have  been 
conclusively  settled  at  common  law  that  the  magistrate  in  these 
cases  must  insert  the  evidence  in  the  record  of  the  conviction 
itself,  for  the  express  purpose  of  enabling  the  Superior  Court, 
upon  a  removal  of  the  proceedings  by  certiorari,  to  determine 
upon  the  face  of  the  conviction  whether  it  was  lawful ;  and 
although  the  court  would  not  interfere  upon  a  question  as  to  the 
mere  weight  of  the  evidence,  yet  a  conviction  without  any 
evidence  to  support  it  has  always,  in  the  English  courts,  been 
reversed  or  quashed  as  erroneous."  He  then  concluded  with 
a  discussion  of  the  English  cases.  This  doctrine  was  previ- 
ously asserted  in  the  case  of  Morewood  v.  Hollister  (6  N.  Y. 
309,  326),  and  has  been  followed  and  approved  in  People  ex 
rel.  Cook  v.  Board  of  Police  (39  K.  Y.  506,  514) ;  Freeman 
v.  Ogden  (40  N.  Y.  105) ;  People  ex  rel.  Van  Riper  v.  N. 
Y.  Catholic  Protectory  (106  N.  Y.  604),  and  many  other  cases. 
The  provisions  of  the  Code  of  Criminal  Procedure  do  not 
require  the  evidence  to  be  incorporated  in  the  commitment, 
but  they  do  not  dispense  with  its  being  inserted  in  the  return 
when  required  by  the  notice  or  affidavit  of  appeal. 

Our  magistrates  are  invested  with  important  powers. 
Many  offenses  of  a  criminal  nature  may  be  summarily  tried 
and  disposed  of  by  them.  Their  determinations,  in  many 
instances,  involve  the  liberties  and  property  of  citizens.  To 
permit  them  to  exercise  these  important  powers,  without  keep- 
ing any  minutes  or  records  of  the  testimony  upon  which  their 
determinations  can  be  reviewed,  would  be  contrary  to  public 
policy,  and  would  be  investing  them  with  autocratic  powers 
greater  than  those  possessed  by  any  other  officer  of  the  govern- 
ment. We  think  that  the  legislature  never  intended  to  invest 
them  with  such  powers ;  that  it  is  their  duty  to  keep,  or  have 
kept  under  their  direction,  minutes  of  the  testimony  taken 
upon  trials,  to  the  end  that  their  determinations  as  to  the  facts 
may  be  reviewed  upon  appeal. 

We   have,  however,  in  this   case  reached   the  conclusion 


1897.]  People  v.  Giles.  141 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Haight,  J. 

that  the  testimony  was  not  required  to  be  returned  by  the 
affidavit  of  appeal.  Section  751  of  the  Code  of  Criminal 
Procedure  provides  that,  "  for  the  purpose  of  appealing,  the 
defendant,  or  some  one  on  his  behalf  must,  within  ten  days 
after  the  judgment,  or  within  twenty  days  after  the  commit- 
ment where  the  appeal  is  from  the  latter,  make  an  affidavit 
stating  the  fact  showing  the  alleged  errors  in  the  proceedings 
or  conviction  or  commitment  complained  of,  and  mu6t  within 
that  time  present  it  to  the  county  judge  or  a  justice  of  the 
Supreme  Court,  *  *  *  and  may  apply  thereon  for  the 
allowance  of  the  appeal."  It  thus  appears  that  the  errora 
relied  upon  must  be  pointed  out  in  the  affidavit  upon  which 
the  appeal  is  allowed.  The  errors,  as  we  have  seen,  are  those 
provided  for  by  section  750,  among  which  is  a  determination 
of  fact.  Upon  referring  to  the  affidavit  upon  which  the  appeal 
in  this  case  was  allowed,  we  find  no  allegation  to  the  effect 
that  the  judgment  of  the  magistrate  was  unsupported  by  evi- 
dence. It  is  stated  that  the  commitment  is  without  warrant 
of  law,  for  the  reason  that  the  trial  of  Mary  Giles,  the  mother, 
in  the  Court  of  Sessions,  resulted  in  her  acquittal.  She  had 
been  arrested,  charged  with  the  offense  of  keeping  a  house  of 
assignation ;  she  was  tried  in  a  Court  of  Special  Sessions  on  a 
later  day.  These  respondents  were  tried  before  a  magistrate. 
The  magistrate  has  returned  that  they  were  committed  by  him 
in  pursuance  of  a  proceeding  entirely  distinct,  separate  and 
apart  from  the  complaint  against  Mary  Giles,  and  upon  evi- 
dence other  than  that  produced  in  her  case.  What  took  place 
upon  her  trial  is  unimportant.  We  are  only  concerned  with 
that  which  took  place  upon  the  trial  of  the  children.  It  was 
charged  that  they  were  found  improperly  exposed  and  neg- 
lected ;  that  they  were  found  without  proper  guardianship,  as 
well  as  being  in  a  reputed  house  of  assignation.  The  magis- 
trate acquired  jurisdiction  over  them,  if  they  were  improperly 
exposed  and  neglected,  even  though  the  house  was  not  of  the 
character  charged  ;  but  whether  it  was  of  that  character  must 
be  determined  from  the  evidence  taken  before  the  magistrate, 
and  not  that  taken  upon  some  other  trial.     Section  756  pro- 
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vides  that  "  the  magistrate  or  court  rendering  the  judgment 
must  make  a  return  to  all  the  matters  stated  in  the  affidavit." 
The  affidavit  alleging  no  errors  with  reference  to  a  determina- 
tion of  the  facts,  the  evidence  was  not  required  to  be  returned. 

The  judgment  of  the  Appellate  Division  should  be  reversed, 
and  that  of  the  Court  of  Sessions  affirmed. 

All  concur,  except  Bartlett,  J.,  who  dissents  on  the  ground 
that  the  affidavit  on  appeal  was  sufficient  for  reasons  stated 
by  the  Appellate  Division.  Judge  Bartlett  agrees  with  the 
opinion  as  to  the  obligation  resting  upon  the  magistrate  to  pre- 
serve and  return  the  evidence  taken  before  him. 

Judgment  accordingly. 


Lizzie  Butcher,  Respondent,  v.  Richard  Hyde  et  al., 
Appellants. 

Negligence— Error  in  Refusal  to  Charge.  The  refusal  of  a 
request  to  charge  that  if  the  plaintiff  fell  from  the  fourth  or  fifth  step 
the  verdict  must  be  for  the  defendants,  is  error,  in  an  action  to  recover 
damages  for  negligence  in  respect  to  the  condition  of  a  stairway,  where 
there  is  no  proof  of  any  defect  except  in  the  condition  of  a  strip  of 
rubber  on  the  sixth  step;  and  the  error  is  not  rendered  harmless  by  a 
charge  that  plaintiff  could  not  recover  unless  the  rubber  covering  one  of 
the  steps  was  loose  and  projected  above  the  surface. 

Butcher  v.  Hyde,  10  Misc.  Rep.  275,  reversed. 

(Argued  February  10,  1897  ;  decided  March  2,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
City  Court  of  Brooklyn,  entered  November  28,  1894,  which 
affirmed  a  judgment  in  favor  of  plain  tiff  entered  upon  a 
verdict,  and  also  affirmed  an  order  denying  a  motion  for  a 
new  trial  made  upon  the  minutes  of  the  trial  court. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

B.  F.  Tracy  for  appellants.  The  refusal  of  the  court  to 
charge,  as  requested  by  defendants,  that,  if  plaintiff  fell  from 
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the  fourth  or  fifth  step,  the  verdict  must  be  for  the  defend- 
ants, was  error.     {Doughty  v.  Hope,  3  Den.  594;  Clark  v. 
Vorce,  19  Wend.  232 ;  Le  Roy  v.  P.  F.  Ins.  Co.,  39  N.  T. 
56  ;  Hope  v.  Lawrence,  50  Barb.  258.) 

James  D.  Bell  and  Frederick  E.  Crane  for  respondent. 
The  court  below  properly  refused  to  charge  that,  if  plaintiff 
fell  from  the  fourth  or  fifth  step,  the  verdict  must  be  for  the 
defendants.  ( Wynn  v.  C.  P.,  N.  cfe  E.  It.  R.  R.  Co.,  133  N. 
T.575;  Bailey  v.  R.,  IF.  &  0.  R.  R.  Co.,  139  N.  Y.  302; 
Hoes  v.  T.  A.  R.  R.  Co.,  5  App.  Div.  151.) 

Martin,  J.  This  action  was  for  personal  injuries  sustained 
by  the  plaintiff  alleged  to  have  been  caused  by  the  defendants' 
negligence.  The  defendants  were  the  proprietors  of  a  theatre 
in  the  city  of  New  York. 

On  the  afternoon  of  March  8th,  1893,  the  plaintiff  attended 
a  matinee  at  their  theatre,  and  occupied  a  seat  in  the  balcony. 
At  the  conclusion  of  the  entertainment,  while  descending  to 
the  floor  below,  she  received  the  injuries  for  which  she  seeks 
to  recover  in  this  action.  The  stairs  by  which  she  descended 
led  to  a  landing,  and  from  the  landing  to  the  lower  floor.  The 
plaintiff  while  descending  tripped,  or  her  foot  was  caught,  she 
fell  and  was  seriously  injured. 

On  the  trial,  in  describing  how  the  accident  occurred,  she 
testified :  "  We  got  to  the  stairs,  and  I  started  down ;  I  put 
my  —  I  don't  know  whether  it  was  four  or  five  steps  down  — 
I  put  my  right  foot  down,  and  when  I  went  to  put  the  left  I 
found  my  heel  was  caught  —  my  heel  was  caught,  and  that 
pitched  me  head  first ;  I  fell  on  the  platform  ;  on  the  landing ; 
the  step  from  the  landing  on  which  I  caught  my  foot  was  five 
or  six  ;  I  think  it  was  four  or  five  steps  I  fell ;  I  can't  say  if 
it  was  as  much  as  that ;  1  don't  know  on  which  step  it  was 
that  I  caught  my  foot ;  four  or  five  steps  I  tell  you ;  I  know 
that  my  heel  wa6  fast  because  I  know  I  couldn't  move  it ;  I 
could  feel  it ;  my  foot  was  caught,  so  that  pitched  me ;  the 
front  part  of  my  heel  must  have  been  caught ;  it  was  my  whole 
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heel  was  held ;  I  say  I  fell  onto  the  landing ;  I  struck  my 
head  there ;  there  is  the  marks." 

She  also  called  as  a  witness  Mrs.  Wooster,  who  testified  that 
she  was  with  the  plaintiff  when  the  accident  occurred,  and 
/'I  see  the  rubber  loose  on  the  sixth  step;  loose  I  should 
judge  about  six  or  seven  inches  lengthways ;  I  could  see  the 
rubber  was  loose ;  it  stood  up ;  I  should  judge  it  stood  up  an 
inch  and  a  half ;  it  was  loose  along  the  step  six  or  seven  inches  ; 
I  noticed  something  else  about  the  rubber ;  the  nails  were  out> 
two  nails ;  the  nail  holes  were  closed  up  with  dust ;  I  noticed 
the  nail  heads  were  bright  each  side,  each  side  of  the  rubber 
that  was  up  ;  from  the  nail  holes  that  were  closed  up ;  these 
nail  heads  that  I  saw  that  were  bright  were  an  inch  and  a  half 
or  two  inches  apart ;  there  were  two  holes  closed  up  with  dost 
that  I  saw ;  those  were  an  inch  and  a  half  or  two  inches  apart ; 
on  the  sixth  step  from  the  landing;  those  two  nail  holes  that 
I  say  I  saw  closed  up  were  in  the  center  of  the  stairs ;  this 
rubber  does  not  cover  the  entire  portion  of  the  step ;  it  extends 
back  from  the  edge  of  the  step  four  inches ;  about  four  or  five 
inches  of  the  step  is  not  covered  by  the  rubber ;  this  rubber 
runs  along  the  entire  length  of  the  step." 

The  plaintiff  also  called  her  grandson  as  a  witness,  who  tes- 
tified that  he  visited  the  theatre  on  the  night  following  the 
accident ;  that  he  reached  there  about  half-past  eight  in  the 
evening,  and  "  I  examined  the  rubber  on  the  sixth  step  from 
the  landing  on  the  right-hand  flight  of  6tairs ;  that  rubber  that 
lies  on  the  step  was  about  a  quarter  of  an  inch  ;  it  might  be  a 
little  more,  or  it  might  be  a  little  less,  but  I  think  about  a 
quarter  of  an  inch ;  the  rubber  when  I  saw  it  was  loose ;  it 
projected  up.  *  *  *  I  seen  that  there  were  two  places 
there  in  the  shape  of  a  nail  hole,  or  tack  holes,  where  holes 
were  once,  but  they  were  filled  up  with  dust  or  dirt ;  I  placed 
my  fingers,  in  this  manner,  underneath  the  rubber;  there  were 
no  nails  underneath ;  that  rubber  projected  up  about  an  inch 
to  an  inch  and  a  half  and  for  a  distance  along  the  edge  of  the 
step  —  along  the  flat  portion  of  the  step  —  about  six  inches; 
I  could  not  see  through  those  holes  ;  about  five  inches,  live  or 
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six  inches,  of  the  flat  portion  of  the  step  was  not  covered  with 
the  rubber ;  that  is,  the  distance  from  the  back  edge  of  the 
rubber  to  the  riser  of  the  step." 

This  was  practically  the  only  evidence  offered  by  the  plain- 
tiff as  to  the  manner  in  which  the  accident  occurred,  or  which 
related  to  the  defendants'  negligence. 

When  the  plaintiff  rested,  the  defendants  moved  to  dismiss 
the  complaint  upon  the  grounds :  1.  That  it  appeared  that  the 
plaintiff,  according  to  her  own  statement,  had  her  foot  on 
either  the  fourth  or  fifth  step  from  the  landing  when  she  fell, 
and  if  she  fell  from  either  of  those  steps  the  situation  of  the 
sixth  was  immaterial ;  2.  That  if  the  sixth  step  was  out  of 
order  it  did  not  appear  that  it  had  been  in  that  condition  a 
sufficient  length  of  time  previous  to  the  accident  to  give  the 
defendants  an  opportunity  to  repair  it ;  that  the  plaintiff 
could  not  recover  unless  it  had  been  out  of  order  a  sufficient 
length  of  time  to  justify  the  jury  in  finding  that  the  defend- 
ants ought  to  have  observed  and  remedied  the  defect  before 
the  accident,  or  there  must  be  proof  of  express  notice  ;  and, 
3.  That  the  plaintiff  was  guilty  of  contributory  negligence. 
This  motion  was  denied. 

Two  witnesses  called  by  the  defendants  corroborated  that 
portion  of  the  evidence  of  the  plaintiff  which  was  to  the  effect 
that  she  fell  from  the  fourth  or  fifth  step.  Four  witnesses 
were  called  by  them,  some  of  whom  testified  that  the  plaintiff 
stated  that  she  did  not  know  how  she  fell,  and  others  that  she 
stated  she  must  have  tripped  on  her  dress.  The  defend- 
ants also  produced  nine  witnesses,  three  of  whom  were  of  the 
audience,  who  testified  that  there  was  no  disarrangement  of 
the  rubber  on  the  sixth  step,  or  on  any  of  the  steps  of  the 
staircase  upon  which  the  plaintiff  fell,  and  that  the  rubber  was 
not  loose,  wrinkled  or  projecting,  and  some  of  them  testified 
that  there  were  no  tack  holes  in  it. 

This  review  of  the  evidence  discloses  that  the  plaintiff's 

proof  of  negligence  on  the  part  of  the  defendants  was  at 

mo6t  slight,  and  seems  to  indicate  that  the  preponderance  of 

evidence  was  to  the  effect  that  the  claimed  defect  in  the  stairs 

19 


146  Butcher  v.  Hyde.  [Mar., 

Opinion  of  the  Court,  per  Martin,  J.  [Vol.  152. 


did  not  exist.  The  burden  of  establishing  it  rested  upon  the 
plaintiff,  and  to  entitle  her  to  recover  she  was  required  to  do 
so  by  a  fair  preponderance  of  evidence.  It  is  at  least  doubt- 
ful if  she  sufficiently  proved  the  defendants'  negligence.  If, 
however,  it  is  assumed  that  there  was  sufficient  evidence  to 
present  a  question  of  fact  as  to  whether  the  nails  were  removed 
and  the  rubber  displaced  in  the  manner  claimed,  still,  the  evi- 
dence of  the  plaintiff  was  so  thoroughly  contradicted  and  the 
question  was  so  close  that  the  defendants  were  entitled  to  have 
the  case  presented  to  the  jury  in  precise  accordance  with  the 
proof. 

At  the  close  of  the  evidence,  and  after  the  court  had  made 
its  principal  charge,  the  defendants  requested  it  to  instruct 
the  jury  that,  if  the  plaintiff  fell  from  the  fourth  or  fifth  step, 
the  verdict  must  be  for  the  defendants.  The  court  declined, 
and  the  defendants  duly  excepted.     We  think  this  was  error. 

An  examination  of  the  record  shows  that  there  was  no  proof 
of  any  defect  whatever  in  the  stairway  upon  which  the  plain- 
tiff was  injured,  except  that  two  nails  which  formerly  fastened 
the  rubber  to  the  sixth  step  were  missing.  Consequently,  the 
only  important  question  for  the  jury  related  to  the  condition  of 
the  rubber  upon  that  step.  If  the  plaintiff  fell  from  the  fourth 
or  fifth  step,  then  obviously  the  condition  of  the  rubber  on  the 
sixth  in  no  way  occasioned  or  contributed  to  her  injury,  and 
she  could  not  recover.  But  it  is  said  that,  inasmuch  as  the  court 
charged  the  jury  that  the  plaintiff  could  not  recover  unless 
the  rubber  covering  one  of  the  steps  was  loose  and  pro- 
jected above  the  surface,  the  refusal  to  charge  the  defendants' 
request  was  harmless  and  would  not  justify  a  reversal.  We 
do  not  think  that  claim  can  be  sustained.  The  refusal  to 
charge  that  request  amounted  to  a  tacit  instruction  by  the 
court  to  the  effect  that,  if  there  was  a  rubber  covering  any  one 
of  the  steps  that  was  loose  and  projected  above  the  surface, 
the  plaintiff  might  recover,  although  there  was  no  evidence 
that  there  was  any  defect  except  to  the  sixth.  By  this  instruc- 
tion, the  jury  was  permitted  to  find  a  fact  with  no  proof  what- 
ever to  sustain  it,  or,  in  other  words,  to  speculate  as  to  the 
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possibility  of  there  having  been  a  loose  rubber  upon  one  of  the 
steps,  as  to  which  no  proof  had  been  given.  Manifestly,  this 
was  error  and  requires  a  reversal  of  the  judgment. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


Alexander  Solomon,  Appellant,  v.  Victor  Vallette, 
Respondent. 

1.  Pleadings  —  Contract  Construed  by.  The  fact,  that  a  con- 
tract of  employment  was  made  for  one  year,  is  established  by  the  plead- 
ings, where  the  complaint  alleges  an  employment  from  the  25th  day  of 
September.  1886,  to  the  25th  day  of  September,  1887,  "as  from  the  said 
contract,  to  which  this  plaintiff  asks  leave  to  refer  upon  the  trial  of  this 
action,  it  will  more  fully  and  at  large  appear;"  when  the  answer  does  not 
in  any  manner  deny  this  allegation  or  deny  that  the  employment  was  for 
a  year,  but  puts  in  issue  only  an  allegation  as  to  discharge  without  cause. 

2.  Contract  —  Okal  Modification.  A  written  contract  may  be 
modified  by  an  oral  direction  subsequently  given  by  one  party  to  the 
other  to  do  what  the  original  contract  provided  should  not  be  done  with- 
out written  consent. 

Solomon  v.  Vallette,  9  Misc.  Rep.  389,  reversed. 

(Argued  February  11,  1897;  decided  March  2, 1897.) 

Appeal  from  an  order  of  the  General  Terra  of  the  Superior 
Court  of  Buffalo,  made  July  2,  1894,  affirming  as  to  the  facts, 
but  reversing  upon  the  law,  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  also  an  order  denying  a  motion  for 
a  new  trial,  and  granting  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

B.  Frank  Bake  for  appellant.  The  order  is  appealable. 
{Edgecomb  v.  Buckhout,  146  K  Y.  332 ;  83  Hun,  168  ;  Code 
Civ.  Pro.  §  1346;  Pharis  v.  Gere,  112  N.  Y.  408.)  The 
pleadings  present  the  single  question  whether  the  defendant 
discharged  the  plaintiff  for  legal  cause.  The  answer  admits 
the  plaintiff  was  employed  for  one  year.    (Code  Civ.  Pro. 
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§§  500,  522;  Teall  v.  C.  El.  L.  Co.,  119  X.  Y.  654;  Potter 
v.  Smith,  70  X.  Y.  299 ;  Hall  v.  U.  S.  R.  Co.,  30  Him,  375  : 
95  N.  Y.  648 ;  96  X.  Y.  629  ;  ComeJyea  v.  Swift,  103  X.  Y. 
604 ;  Mayor,  etc.,  v.  Fay,  23  Abb.  [X.  C]  390.)  No  ques- 
tion is  presented  by  the  exceptions  taken  at  the  trial  which 
justify  the  order  appealed  from.  (Code  Civ.  Pro.  §  500 ; 
People  v.  M.  T.  dk  T.  Co.,  31  Hun,  596  ;  Astie  v.  Learning,  3 
Abb.  [X.  C]  25 ;  Fosgate  v.  II.  M.  &  H.  Co.,  12  X.  Y.  580 ; 
Jackson  v.  Whedon,  1  E.  D.  Smith,  141 ;  Wait  v.  Borne,  7 
X.  Y.  S.  R.  113  ;  Van  Ahn  v.  Vanderpool,  6  Johns.  09 ; 
Codies  v.  dimming,  6  Cow.  181 ;  Robertson  v.  Livingston, 
5  Cow.  473 ;  Leverick  v.  Meigs,  1  Cow.  645 ;  1  Parsons  on 
Cont.  [6th  ed.]  58 ;  Pierrepont  v.  Barnard,  6  X.  Y.  279 ; 
0/vy>ZJ  v.  C  O.  Ins.  Co.,  1  Abb.  Ct.  App.  Dec.  316.)  On 
the  whole  case  the  judgment  of  the  trial  court  should  have 
been  affirmed.  (Wood  on  Master  and  Servant,  §§  114,  121 ; 
Harrington  v.  F.  Nat.  Bank,  1  T.  &  C.  363 ;  Jackson  v.  N. 
Y.  P.  G.  H.,  6  Misc.  Rep.  101 ;  Olena  v.  Huntington,  39  X. 
Y.  S.  R.  790.) 

Edward  L.  Jellinek  for  respondent.  It  was  error  to  deny 
defendant's  motion  for  a  nonsuit  at  the  close  of  plaintiffs  case. 
{Brady  v.  Cassidy,  104  X.  Y.  147 ;  D wight  v.  G.  L.  Ins. 
Co.,  103  X.  Y.  341 ;  F.  Nat.  Bank  v.  Dana,  79  X.  Y.  108; 
Martin  v.  N.  Y.  L.  Ins.  Co.,  148  X.  Y.  121 ;  Harper  v. 
Ha-ssard,  113  Mass.  187;  Aspdin  v.  Austin,  5  A.  &  D.  [X. 
S.]  670 ;  Dunn  v.  Sayles,  5  Ad.  &  El.  [X.  S.]  684 ;  Story 
on  Agency,  §  477;  Mechem  on  Agency,  §  205;  Hunt  v. 
Rousmanier,  8  Wheat.  174;  Ward  v.  Ruckman,  34  Barb. 
419  ;  Wood's  Master  and  Servant  [2d  ed.],  §  133.)  The  answer 
puts  in  issue  the  term  of  employment.  {Stuber  v.  McEntee, 
142  X.  Y.  206.)  The  uncontradicted  facts  justified  the  dis- 
charge of  the  plaintiff.  (S<<ymour  v.  Wyckoff,  10  X.  Y.  223; 
Gray  v.  Shepard,  147  X.  Y.  183;  Turner  v.  Kouwenhown* 
100  X.  Y.  120;  Forsyth  v.  MeKinney,  29  X.  Y.  S.  R.  125; 
Roberts  v.  Tobias,  120  X.  Y.  1 ;  S.  O.  Co.  v.  A.  Ins.  Co.,  79 
X.  Y.  5()6;  Hamilton  v.  T.  A.  R.  R.  Co.,  53  X.  Y.  25; 
Gowdey  v.  Rabbins,  3  App.  Div.  353 ;  9  Misc.  Rep.  389.) 
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IIaioht,  J.  The  complaint  alleged  that,  on  the  25th  day  of 
September,  1886,  the  plaintiff  and  defendant  entered  into  a 
certain  contract  in  writing,  whereby  the  defendant  employed 
the  plaintiff  to  do  certain  specified  work,  and  agreed  to  pay 
him  therefor  thirty -five  dollars  a  week,  from  the  25th  day  of 
September,  18S6,  until  the  25th  day  of  September,  1887,  "as 
from  the  said  contract,  to  which  this  plaintiff  asks  leave  to 
refer  upon  the  trial  of  this  action,  it  will  more  fully  and  at 
large  appear  ; "  that  under  and  in  pursuance  of  the  contract, 
the  plaintiff  entered  upon  his  employment  and  continued  in 
the  service  of  the  defendant  until  the  12th  day  of  January, 
1887,  on  which  day,  without  cause,  the  defendant  discharged 
the  plaintiff  from  such  employment.  The  answer  admits  that 
the  parties  entered  into  a  certain  contract  in  writing  on  the 
25th  day  of  September,  1886,  and  that  an  agreement  supple- 
mentary thereto  was  entered  into  on  the  first  day  of  October, 
1886.  The  defendant  then  denies  that  he  discharged  the  plain- 
tiff without  cause,  but  alleges  the  fact  to  be  that  the  plaintiff 
persistently,  repeatedly  and  intentionally  violated  the  contract 
under  which  he  was  employed.  The  question  submitted  to 
the  jury  was  as  to  whether  the  defendant  was  justified  in 
discharging  the  plaintiff  for  cause.  The  jury  found  for  the 
plaintiff.  The  judgment  was  reversed  in  the  General  Term, 
for  the  reason,  as  stated  in  the  opinion,  that  the  trial  court 
charged  that,  under  the  complaint,  it  was  competent  for  the 
jury  to  award  damages  for  wages  which  accrued  subsequent 
to  the  commencement  of  the  action.  Upon  the  argument  in 
this  court  it  was  frankly  conceded  by  the  respondent's  counsel 
that  the  reversal  of  the  judgment  could  not  be  sustained  upon 
the  grounds  stated  in  the  opinion  of  the  General  Term. 
(Everson  v.  Poicers,  89  X.  Y.  527 ;  Perry  v.  Dickersoii,  85 
N.  Y.  345 ;  Weed  v.  Burt,  78  N.  Y.  191  ;  Howard  v.  Daly, 
61  N.  Y.  362.) 

Were  there  other  errors  committed  upon  the  trial  for 
which  the  judgment  should  have  been  reversed  ?  It  is  con- 
tended that  the  defendant's  motion  for  nonsuit,  at  the  close  of 
the  plaintiff's  case,  should  have  been  granted  ;  that  there  was 
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nothing  in  the  written  contracts  providing  that  the  plaintiff 
should  be  employed  for  a  period  of  one  year,  and  that  the 
contracts  should  have  been  so  construed.  Upon  an  examina- 
tion of  these  instruments,  no  express  provision  to  that  effect 
is  to  be  found.  There  is,  however,  a  provision  in  the  supple- 
mental contract  providing  for  a  notice  revoking  the  plaintiff's 
employment  after  the  25th  day  of  September,  1887,  from 
which,  we  think,  the  inference  must  be  drawn  that  it  was  in 
the  contemplation  of  the  parties  that  the  employment  should 
continue  until  that  time ;  but,  however  that  may  be,  it  appears 
to  us  that  this  question  is  disposed  of  by  the  pleadings.  The 
complaint,  as  we  have  seen,  alleges  an  employment  from  the 
25th  day  of  September,  1886,  to  the  25th  day  of  September, 
1887,  "as  from  the  said  contract,  to  which  this  plaintiff  asks 
leave  to  refer  upon  the  trial  of  this  action,  it  will  more  fully 
and  at  large  appear."  The  answer  does  not  in  any  manner 
deny  this  allegation ;  it  does  not  deny  that  the  employment 
was  for  a  year ;  it  admits  the  entering  into  a  contract  dated 
the  25th  of  September,  1886,  and  the  supplemental  contract 
of  October  1st,  1886;  it  only  puts  in  issue  the  allegation  of 
the  complaint  that  the  plaintiff  was  discharged  without  cause. 
Hence  it  is  evident  that  the  parties  have  construed  the  con- 
tract by  the  pleadings  framed  by  them  to  the  effect  that  the 
employment  was  for  a  year.  (Teall  v.  Consolidated  EUctric 
Light  Co.,  119  N.  Y.  654.) 

It  is  also  contended  that  the  court  erred  in  refusing  to 
charge  the  jury,  in  substance,  that  the  plaintiff  was  guilty  of 
breach  of  duty  as  a  servant,  and  that  his  discharge  was  justi- 
fied. We  have  carefully  examined  the  evidence  with  ref- 
erence to  each  charge  of  misconduct,  and  have  reached  the 
conclusion  that,  as  to  each  charge,  there  was  a  question  for  the 
jury.  It  is  said  that  the  plaintiff  improperly  refused  to  allow 
one  Bagg  to  examine  the  books  showing  the  condition  of  the 
business,  but  this  transaction  was  explained  by  him  upon  the 
witness  stand,  and  the  defendant  apparently  acquiesced  at  the 
time  in  the  plaintiff's  position  that  the  books  should  not  be 
exhibited.     Bagg  contemplated  a  purchase  of  the   business 
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It  was  for  that  reason  that  he  wished  to  examine  the  books. 
Under  the  contract  then  existing  between  the  plaintiff  and 
defendant,  the  right  to  purchase  was  in  the  plaintiff,  and  his 
option  had  not  at  that  time  expired. 

The  contract  between  the  parties  provided  that  the  plaintiff 
should  make  no  purchases  without  the  written  consent  of  the 
defendant.  It  appears  that  he  subsequently  purchased  liquors 
with  which  to  supply  the  saloon  conducted  for  the  defendant 
by  him  in  his  employment.  He  tells  us  that,  after  the  written 
contract  had  been  entered  into,  the  defendant's  attention  was 
called  to  the  fact  that  the  stock  in  the  saloon  would  need 
replenishing,  and  that  the  defendant  then  authorized  him  to 
make  the  necessary  purchases.  It  is  true  that  this  direction 
was  oral,  but  it  was  subsequent  to  the  written  contract,  and  it 
was  competent  for  the  parties  to  modify  a  written  agreement 
by  an  oral  arrangement. 

On  one  occasion,  a  sum  of  money  was  taken  out  of  the  busi- 
ness and  paid  into  a  savings  and  loan  institution.  We  are 
told  with  reference  thereto  that  the  payment  was  made  under 
the  supposition  that  the  shares  in  the  loan  association  had, 
under  the  assignment,  been  transferred  to  the  defendant.  It 
subsequently  turned  out,  however,  that  this  was  not  the  case, 
and  evidence  was  given  from  which  the  jury  might  find  that 
the  money  so  taken  had  been  restored  by  deductions  made 
from  the  plaintiffs  salary. 

Other  charges  were  made,  but  we  have  called  attention  to 
the  most  important.  Under  the  evidence,  they  were  properly 
submitted  to  the  jury,  and,  inasmuch  as  the  verdict  has  been 
affirmed  by  the  General  Term  in  so  far  as  the  facts  are  con- 
cerned, the  finding  is  conclusive  upon  this  court. 

It  follows  that  the  order  of  the  General  Term  should  be 
reversed  and  the  judgment  entered  upon  the  verdict  affirmed, 
with  costs. 

All  concur. 

Ordered  accordingly. 
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Juliette  C.  Smith,  Appellant,  v.  Georoe  E.  Matthews  et 
ah,  Respondents. 

1.  Libel  —  Charge  to  Jury.  An  instruction  to  the  jury  in  an  action 
for  libel  that  punitive  damages  cannot  be  awarded  unless  defendants  were 
moved  by  actual  malice,  but  that  the  jury  may  find  actual  malice  if 
defendants  failed  to  make  any  investigation  as  to  the  truthfulness  of  the 
charge,  will  not  warrant  the  reversal  of  a  judgment  for  the  plaintiff  where 
the  entire  charge  was  mo6t  favorable  to  defendants,  and  disclosed  repeated 
statements  that  there  was  no  actual  malice  on  the  part  of  the  defendants, 
and  that  if  they  were  to  be  held  liable  it  was  by  reason  of  implied  malice 
for  a  reckless  and  negligent  publication  of  the  libel. 

2.  Damages.  Punitive  damages  for  libel  are  not  limited  to  cases  of 
actual  malice,  but  may  be  awarded  for  a  libel  recklessly  or  carelessly  pub- 
lished, as  well  as  one  induced  by  personal  ill-will. 

Smith  v.  Matthews,  9  Misc.  Rep.  427,  reversed. 

(Argued  February  11,  1897:  decided  March  2,  1897.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supe- 
rior Court  of  Buffalo,  entered  September  25,  1891,  which 
reversed  a  judgment  in  favor  of  plaintiff  entered  upon  a  ver- 
dict, and  also  an  order  denying  a  motion  for  a  new  trial  and 
granted  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

B.  Frank  Pake  for  appellant.  The  order  is  appealable. 
(Eihjeeomh  v.  Buckhout,  146  N.  Y.  332;  Code  Civ.  Pro. 
§§  1346,  1347;  Pharis  v.  Gere,  112  N.  Y.  408.)  This  court 
has  no  jurisdiction  to  review  the  facts.  {Edgecomb  v.  Biwk 
houf,  146  N".  Y.  332.)  The  judgment  and  order  were  reversed 
on  the  defendants'  exception  to  the  ruling  and  charge  of  the 
trial  judge,  in  response  to  their  request  to  charge  that, 
unless  the  defendants  were  moved  by  actual  malice,  the  jury 
should  not  award  damages  by  way  of  punishment.  Defend- 
ants were  not  entitled  to  have  the  court  so  charge.  (  Warner 
v.  P.  P.  Co,,  132  N.  Y.  181 ;  Holmes  v.  Jones,  121  N.  T. 
461 ;  147  N.  Y.  59 ;  Hamilton  v.  Eno,  81  X.  Y.  116 ;  Berg- 


1897.]  Smith  v.  Matthews.  153 

N.  Y.  Rep.  ]  Points  of  counsel. 

mann  v.  Jones,  94  N.  Y.  51 ;  1  Sutherland  on  Dam.  716 ; 
Boyer  v.  Soviet,  62  N.  W.  Rep.  100  ;  CP.&  S.  L.  B.  B. 
Co.  v.  Leah,  152  111.  249;  CheUis  v.  Chapman,  125  E".  Y. 
214;  Sperry  v.  Miller,  16  N.  Y.  407;  Crew  v.  By.  Co.,  20 
Fed.  Rep.  87;  Smith  v.  King,  62  Conn.  514;  Butler  v. 
Machen,  65  Fed.  Rep.  901.)  The  verdict  was  not  excessive. 
(Enos  v.  Enos,  135  N.  Y.  609 ;  Butherford  v.  Morning  Jour- 
nal Assn.,  47  Fed.  Rep.  487;  51  Fed.  Rep.  513;  Turton  v. 
ilT.  T.  R.  Co.,  144  N.  Y.  144.) 

Charles  B.  Wheeler  for  respondents.  The  court  erred  in 
its  charge  to  the  jury  wherein  it  instructed  the  jury  that 
they  might  find  actual  malice  if  they  found  the  defendants 
failed  to  make  an  investigation  as  to  the  truthfulness  of  the 
article  published.  {Oliver  v.  Bennett,  65  N".  Y.  559;  Town- 
send  v.  M.,  S.  &  S.  S.  D.  Co.,  15  N.  Y.  587 ;  Willson  v.  Law, 
112  K  Y.  537;  State  v.  Wells,  31  Conn.  213;  People  v. 
Durk,  37  Cal.  277;  Van  Dusen  v.  Gordon,  39  Vt.  Ill; 
Ewing  v.  Bnrne,  11  Pet.  41;  Watkins  v.  Holman,  16  Pet. 
25 ;  Fleming  v.  Jfaddox,  30  Iowa,  239 ;  Jordan  v.  Pollock, 
14  Ga.  145;  Tayfor  v.  Church,  8  N.  Y.  459;  Littlejohn  v. 
Greeley,  13  Abb.  Pr.  57 ;  Bergmann  v.  e/on**,  94  N.  Y.  62 ; 
Warner  v.  P.  P.  Co.,  132  N.  Y.  184;  Prince  v.  Brooklyn 
Daily  Eagle,  16  Misc.  Rep.  188;  Bennett  v.  Smith,  23  Hun, 
50.)  The  fact  that  the  court  may  have  properly  instructed 
the  jury  in  prior  portions  of  its  charge  as  to  the  rule  that 
should  govern  in  disposing  of  the  ease,  will  not  cure  the  error 
complained  of.  (Chapman  v.  E.  li.  Co.,  55  N.  Y.  579; 
Greene  v.  White,  37  N.  Y.  405 ;  Stokes  v.  People,  53  K  Y. 
180.)  The  exception  taken  by  the  defendants'  counsel  to  that 
portion  of  the  charge  in  which  the  court  said  that  the  law 
implies  malice,  and  that  damages  therefor  may  be  given  in 
this  case  by  way  of  punishment,  beyond  the  actual  damages 
sustained  by  the  plaintiff,  is  fatal  to  the  verdict.  (Holmes  v. 
Jones,  147  K  Y.  59;  Samuels  v.  E.  M.  Assn.,  9  Hun,  294; 
75  X.  Y.  604;  Warner  v.  P.  P.  Co.,  132  N.  Y.  184;  Taylor 
v.  Church,  8  N.  Y.  460 ;  Brooks  v.  Harison,  91  N.  Y.  19.) 
20 
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Bartlett,  J.  This  is  an  action  to  recover  damages  for  an 
alleged  libelous  publication  in  two  newspapers  of  the  defend- 
ants, and  a  jury  rendered  a  verdict  in  favor  of  the  plaintiff 
for  $4,000. 

The  General  Term  of  the  late  Superior  Court  of  Buffalo 
reversed  the  judgment  entered  upon  the  verdict  and  ordered 
a  new  trial.  A  single  question  is  presented  on  this  appeal. 
The  learned  trial  judge,  after  a  very  full  and  fair  charge  to 
the  jury,  was  requested  by  counsel  for  defendants  to  charge : 

"  That,  unless  defendants  were  moved  by  actual  malice, 
the  jury  should  not  award  the  plaintiff  damages  by  way  of 
punishment." 

The  court  replied :  "  Yes,  I  charge  you  they  must  be  moved 
by  actual  malice ;  but  you  may  find  actual  malice  if  you  find 
they  failed  to  make  an  investigation  as  to  the  truthfulness  of 
the  charge." 

To  this  charge  the  defendants  excepted. 

Taken  as  abstract  propositions  both  the  request  of  defend- 
ants' counsel  and  the  response  of  the  court  involved  legal  error. 
If,  by  "actual  malice,"  the  defendants1  counsel  referred  to 
actual  spite  or  wicked  intention  on  the  part  of  defendants, 
then  his  legal  proposition  is  unsound,  as  damages,  by  way  of 
punishment,  are  not  limited  to  actual  malice  as  thus  defined. 
If  the  trial  judge  meant  to  state  to  the  jury  that  a  failure  on 
the  part  of  the  defendants  to  investigate  the  truthfulness  of 
the  charge  before  publication  entitled  them  to  find  u  actual 
malice "  in  the  sense  that  it  showed  the  defendants  were 
moved  by  spite  and  wicked  intention  against  the  plaintiff,  it 
is  clearly  erroneous  as  a  legal  proposition.  The  reversal  of 
the  General  Term  rests  upon  this  alleged  error  in  the  charge, 
for  the  reason  that  prejudice  may  have  resulted  to  the  defend- 
ants therefrom,  as  the  jury  might  have  based  their  verdict 
upon  actual  as  distinguished  from  implied  malice,  or  malice  in 
law. 

It  is  necessary,  in  order  to  properly  decide  the  question  thus 
presented,  to  examine  the  entire  charge  to  the  jury  in  the  light 
of  the  facts  and  the  proceedings  at  the  trial. 
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The  defendants  published  the  alleged  libel  in  two  newspa- 
pers owned  by  them  —  the  Buffalo  Mvnxing  Express,  issued 
daily,  and  the  Buffalo  Illustrated  Express,  issued  weekly. 

The  plaintiff,  at  the  time  of  the  publication,  was  a  young 
married  woman,  living  with  her  husband  and  children  in 
Toronto,  Province  of  Ontario,  moving  in  high  social  circles, 
and  possessed  of  a  good  reputation. 

On  or  about  June  14th,  1890,  the  defendants  published  in 
their  newspapers  an  article  received  by  them  through  the 
United  Press  Association,  charging  that  the  plaintiff,  the  wrife 
of  a  Toronto  merchant,  had  eloped  with  one  Rutherford,  a 
young  bacheW  of  thirty;  that  the  incident  had  created  a 
great  stir  in  Toronto,  and  her  husband  would  investigate,  etc., 
etc. 

It  was  admitted  by  defendants  at  the  trial  that  there  was  no* 
elopement,  and  the  plaintiff  proved  that  she  was  escorted  to 
New  York  by  Rutherford  at  the  suggestion  and  request  of  her 
husband,  who  met  her  at  the  Grand  Central  Station  on  their 
arrival  in  that  city.  For  the  purposes  of  this  appeal,  it  can 
be  taken  as  admitted  that  the  article  complained  of  was  a 
gross  libel,  charging  the  plaintiff,  a  reputable  married  woman, 
with  the  gravest  offense  that  can  be  committed  by  a  wife  and 
mother;  that  it  was  published  in  the  two  newspapers  of 
defendants,  both  of  which  were  circulated  to  some  extent  in 
the  city  of  Toronto,  which  is  distant  seventy  miles  from 
Buffalo. 

At  the  trial  plaintiff's  counsel  stated,  while  the  case  was 
with  defendants,  that  it  was  not  claimed  there  was  "  individual 
malice"  on  the  part  of  either  of  the  defendants  towards 
plaintiff,  but  that  the  case  rested  on  carelessness  and  negligence, 
and  the  wanton  publication  of  a  falsehood. 

This  was  the  theory  upon  which  the  case  was  tried,  and  the 
jury  were  so  informed  repeatedly  by  court  and  counsel. 

This  action  was  begun  about  a  year  after  the  publication  and 
the  defendants  immediately  published  a  retraction  of  the  libel. 

It  was  admitted  by  the  defendants  on  the  trial  that  it  would 
have  been  an  easy  thing  on  receiving  the  original  article  from 
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the  United  Press  Association  for  the  manager  of  their  news- 
papers to  have  telegraphed  their  special  correspondent  at 
Toronto  to  ascertain  the  truth  or  falsity  of  the  communication ; 
that  he  had  full  authority  to  do  so  if  he  deemed  it  necessary, 
and  that  he  made  no  attempt  to  verify  or  investigate  the  truth 
of  the  statements  received. 

It  was  proved  by  one  of  the  defendants  on  cross-examination 
that  it  was  not  the  custom  on  receiving  articles  of  news  to 
ascertain  their  truth  or  falsity  before  publication. 

It  was,  therefore,  for  the  jury  to  determine  the  damages 
suffered  by  plaintiff  on  account  of  this  publication,  it  being 
admitted  that  defendants  were  not  impelled  by  spite,  or  ill- 
will,  or  wicked  intention,  that  is,  actual  malice,  provided  they 
were  found  guilty  of  gross  carelessness  and  negligence  in 
printing  the  libel. 

So  we  come  to  the  question  whether,  considering  the  whole 
charge  of  the  trial  judge,  this  case  was  properly  submitted  to 
the  jury  as  to  the  facts  and  the  rule  of  damages,  notwithstand- 
ing the  incident  at  the  close  of  the  charge  to  which  we  have 
already  referred. 

We  will  quote  a  few  sentences  from  the  charge. 

Speaking  of  the  defendants,  the  court  said:  "They  dis- 
claim any  intent  to  injure  the  plaintiff,  either  in  her  good 
name,  in  her  reputation,  or  otherwise,  and  these  facts  are 
undisputed.  It  is  expressly  stated  by  the  counsel  for  the 
plaintiff  that  he  makes  no  claim  that  they  were  actuated  in  the 
publication  of  this  article  by  express  malice,  so  you  see  that 
you  cannot  draw  from  these  circumstances  express  malice." 
Further  on  the  charge  continues :  "  And  that  strikes  out  from 
this  case,  so  far  as  the  defendants  are  concerned,  actual  malice 
and  intent.'1  The  trial  judge  then  correctly  explained  to  the 
jury  the  legal  effect  of  publishing  a  lil>elou8  article  without 
investigation  and  with  reckless  indifference  to  the  rights  of  the 
individual,  and  stated  it  amounted  to  a  wanton  publication,  and 
that  while  there  was  no  actual  intent  to  do  an  injury,  yet  the 
law  would  impute  malice  and  an  undue  disregard  for  the 
rights  of  others. 
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At  the  close  of  the  main  charge  the  defendants'  counsel 
said  :  "  I  except  to  that  portion  of  your  Honor's  charge  in 
which  you  instruct  the  jury  that  they  may  give  damages  by 
way  of  punishment,  it  being  conceded  that  there  was  no  actual 
malice  either  upon  the  part  of  the  defendants  or  their  agent." 

By  the  court :  "  You  will  not  misunderstand  the  court  upon 
that  proposition.  They  have  disclaimed  any  actual  malice, 
and  the  court  has  told  you  that  must  be  accepted  by  you  as 
true ;  that  they  did  not  at  the  time  actually  intend  to  inflict 
injury  ;  consequently  from  that  statement  you  would  not  be 
justified  in  awarding  damages  by  way  of  punishment.  But  if 
you  find  that  they  could  have  found  out  the  truthfulness  or 
untruthfulness  of  this  charge  that  they  made,  and  they  failed 
to  make  any  investigation,  you  would  be  able  to  find  such 
action  upon  their  part,  or  upon  the  part  of  their  agent,  was  a 
wanton  act  of  negligence  from  which  the  law  would  imply 
malice,  and  you  would  be  authorized  to  award  vindictive 
damages,  if  you  so  find." 

It  was  at  this  point,  and  after  the  court  had  again  placed 
correctly  before  the  jury  the  precise  issue  and  the  rule  of 
damages,  that  the  erroneous  charge  was  made  upon  which  the 
General  Term  reversed  and  to  which  we  have  adverted. 

We  are  unable  to  agree  with  the  learned  General  Term  that 
it  cannot  be  said  with  reasonable  certainty  that  the  defendants 
were  not  prejudiced  by  this  lapse  of  the  trial  judge  in  telling 
them  they  could  find  actual  malice  if  they  found  the  defend- 
ants had  failed  to  make  an  investigation  as  to  the  truthfulness 
of  the  charge. 

The  entire  charge  discloses  repeated  statements  to  the  jury 
that  there  was  no  actual  malice  on  the  part  of  the  defendants, 
and  that  if  they  were  to  be  held  liable  it  was  by  reason  of 
implied  malice  for  a  reckless  and  negligent  publication  of  the 
libel,  and  we  are  satisfied  that  the  jury  were  not  misled. 

This  error  of  the  trial  judge  was  harmless  under  the  well- 
established  rule  that  it  may  often  occur  in  a  charge  to  the 
jury  that  particular  words  or  expressions  U6ed,  when  taken  by 
themselves,  will  be  objectionable,  or  seem  to  be  erroneous,  but 
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they  should  not  be  considered  independently  of  the  context. 
{Chellis  v.  Chapman,  125  N.  Y.  214,  223 ;  Sperry  v.  Miller, 
16  N.  Y.  407,  413;  Losee  v.  Buchanan,  51  N.  Y.  492; 
Northern  Pacific  Railroad  Co.  v.  Babcock,  154  U.  S.  201.) 

This  case  was  submitted  to  the  jury  in  a  manner  most  favor- 
able to  the  defendants.  It  is  undisputed  upon  the  evidence 
that  this  publication  was  reckless  and  negligent,  nevertheless 
the  trial  judge  submitted  that  question  to  the  jury,  and  told 
them  they  could  award  nominal,  actual  or  punitive  damages. 

The  learned  counsel  for  the  defendants  insists  that  punitive 
damages  are  only  recoverable  in  case  of  actual  malice,  when 
the  wicked  intent  to  injure  exists.  The  rule  is  otherwise  and 
it  has  been  repeatedly  held  in  this  state  that  a  libel,  recklessly 
or  carelessly  published,  as  well  as  one  induced  by  personal  ill- 
will,  will  support  an  award  of  punitive  damages.  (  Warner  v. 
Press  Publishing  Co.,  132  N.  Y.  181, 185 ;  Holmes  v.  Jones, 
121  N.  Y.  461,467,  and  cases  cited  ;  Holmes  v.  Jones,  147  N. 
Y.  59,  67.) 

The  defendants  have  been  cast  in  heavy  judgment,  and  it 
may  be  that  a  smaller  verdict  would  have  answered  the  pur- 
poses of  justice  under  the  circumstances,  but  this  publication 
was  grossly  negligent,  and  attacked,  without  the  shadow  of 
justification,  the  good  name  of  an  innocent  wife  and  mother, 
charging  her,  in  effect,  with  unfaithfulness  to  her  marriage 
vows,  and  the  abandonment  of  her  children. 

All  this  came  about,  not  because  the  defendants  were 
impelled  by  a  wicked  intent  to  injure  this  plaintiff,  but  for  the 
reason  that,  as  one  of  them  admitted  upon  the  witness  stand, 
it  was  not  their  custom,  on  receiving  articles  of  news,  to  ascer- 
tain their  truth  or  falsity  before  publication. 

The  publishers  who  adopt  this  reckless  rule  in  the  conduct 
of  their  business  must  abide  the  consequences. 

The  order  appealed  from  should  be  reversed  and  the  judg- 
ment entered  upon  the  verdict,  and  the  order  denying  a  new 
trial  affirmed,  with  costs. 

All  concur. 

Ordered  accordingly. 
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De  Witt  Cubtis,  Respondent,  v.  J.  Charles  Moore  et  al., 

Appellants. 

1.  Assignee  of  Mortgage  —  Subsequent  Purchaser  of  Land  from 
Mortgagee.  The  assignee  of  a  recorded  mortgage  upon  real  estate 
which  was  conveyed  by  the  mortgagor  to  the  mortgagee  after  an  assign- 
ment of  the  mortgage,  has  a  valid  lien  as  against  a  purchaser  of  the  land 
from  the  mortgagee  who  took  without  notice  of  the  assignment,  notwith- 
standing the  conveyance  to  the  mortgagee  as  well  as  the  conveyance  from 
the  mortgagee  to  the  purchaser  were  recorded  before  the  assignment  was 
placed  on  record. 

2.  Record  of  Assignment  of  Mortgage  —  for  Wiiat  Necessary. 
One  who  purchases  land  from  a  mortgagee  thereof,  when  the  mortgage  is 
on  record,  without  making  inquiry  or  requiring  the  production  of  the 
mortgage  or  of  the  note  which  it  was  given  to  secure,  is  not  a  bona  fide 
purchaser  as  against  a  prior  assignee  of  the  mortgage,  although  the  assign- 
ment was  not  recorded,  since  it  is  not  necessary  to  record  an  assignment 
of  a  recorded  mortgage  as  against  a  subsequent  purchaser  of  the  mort- 
gaged premises,  but  only  as  against  a  subsequent  purchaser  of  the  mort- 
gage itself. 

8.  Merger — of  Mortgage  in  Title  to  Land.  A  mortgage  is  not 
merged  in  the  title  to  land  when  the  mortgagee  obtains  the  title  after  he 
has  assigned  the  mortgage. 

4.  Secret  Agreement  for  Trust  — Effect  on  Recorded  Mort- 
gage. An  assignee  of  a  recorded  mortgage,  which  contains  a  recital 
that  it  is  given  to  secure  payment  of  a  part  of  the  purchase  money  for  the 
premises,  is  unaffected  by  a  secret  agreement  between  the  mortgagee  and 
mortgagor  that  the  latter  shall  hold  the  premises  in  trust  for  the  mortgagee. 

Purtis  v.  Moore,  10  Misc.  Rep.  341,  affirmed. 

(Argued  February  9,  1897;  decided  March  2, 1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Court  of  Common  Pleas  for  the  city  and  count}'  of  New  York, 
entered  December  5, 1804,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  6tated  in  the  opinion. 

Benjamin  Yates  for  appellants.  The  appellant  Moore, 
being  a  purchaser  for  value,  is  entitled  to  be  protected  under 
the  Recording  Act.     {Bacon  v.  Van  Schoonhoven,  87  N.  Y. 
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446;  Brewster  v.   Carries,  103  N.    Y.   556;   Williamson  v. 
Brown,  15  N.  Y.  354;  Ellis  v.  Horrman,  90  N.  Y.  473.) 

Robert  L.  Harrison  for  respondent*  The  delivery  of  the 
note  and  the  mortgage  for  a  valuable  consideration  operated 
as  a  valid  assignment.  {Green  v.  Hart,  1  Johns.  580 ;  Runyan 
v.  Mersereau,  11  Johns.  534 ;  Malins  v.  Brown,  4  N.  Y.  403.) 
There  was  no  merger  of  the  mortgage  by  transfer  of  the  prop- 
erty to  Edward  S.  Curtis  after  his  assignment  to  the  plaintiff. 
(Gerard  on  Titles,  194 ;  Campbell  v.  Vedder,  1  Abb.  Ct.  App. 
Dec.  302 ;  Purdy  v.  Huntington,  42  N.  Y.  334 ;  Brawn  v. 
Blydenburgh,  7  N.  Y.  141 ;  Kellogg  v.  Smith,  26  N.  Y.  IS; 
Gillig  v.  Maass,  28  N.  Y.  191;  Campbell  v.  Vedder,  3 
Keyes,  174 ;  Westbrook  v.  Gleason,  79  N.  Y.  23 ;  Bank,  of 
Albion  v.  Burns,  46  N.  Y.  170;  Viele  v.  Judson,  82  N.  Y. 
32  ;  Greene  v.  Warwick,  64  N.  Y.  220.) 

Vann,  J.  On  the  nineteenth  of  October,  1885,  Edward  S. 
Curtis  conveyed  an  undivided  one-sixth  interest  in  certain 
premises  situate  in  the  city  of  New  York  to  John  B.  Arm- 
strong by  a  deed  dated  that  day  and  duly  recorded  October 
26,  1885.  At  the  same  time  the  said  Armstrong  executed  a 
purchase-money  mortgage  to  Edward  S.  Curtis  to  secure  a 
note  for  $2,000,  given  by  the  former  to  the  order  of  the  lat- 
ter, of  even  date  witli  the  mortgage,  and  payable  two  years 
thereafter  with  interest  at  six  per  cent.  This  mortgage  was 
duly  recorded  November  24th,  1885.  March  29th,  1886,  said 
Edward  S.  Curtis  borrowed  the  sum  of  $500  of  the  plaintiff, 
and  delivered  to  him  the  said  note  and  mortgage  and  gave 
him  an  instrument  of  which  the  following  is  a  copy  : 
"  $500.  Chicago,  III.,  Mar.  29,  1886. 

"  One  day  after  date,  for  value  received,  I  promise  to  pay 
to  the  order  of  De  Witt  II.  Curtis  the  sum  of  five  hundred 
dollars,  at  Chicago,  with  interest  at  the  rate  of  8  per  cent  per 
annum  after  date,  having  deposited  with  said  D.  H.  Curtis, 
as  collateral  security,  a  certain  real  estate  mortgage  for  the 
sum  of  two  thousand  dollars,  bearing  date  of   19th  October, 
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1885,  given  to  E.  8.  Curtis  by  J.  B.  Armstrong  &  Desiree  D., 
Lis  wife,  which  I  hereby  give  the  said  D.  H.  Curtis,  agent  or 
assignee,  authority  to  sell,  or  any  part  thereof,  on  the  maturity 
of  this  note,  or  at  any  time  thereafter,  or  before,  in  the  event 
of  said  securities  depreciating  in  value  in  the  opinion  of  said 
D.  IT.  Curtis,  at  public  or  private  sale,  at  the  discretion  of  said 
D.  H.  Curtis  or  his  assignee,  without  advertising  the  same,  or 
demanding  payment,  or  giving  me  any  notice,  and  to  apply  so 
much  of  the  proceeds  thereof  to  the  payment  of  this  note  as 
may  be  necessary  to  pa}r  the  same,  with  all  interest  due 
thereon,  and  also  to  the  payment  of  all  expenses  attending 
the  sale  of  the  said  mortgage,  including  attorney's  fees, 
and  in  case  the  proceeds  of  the  sale  of  the  said  mortgage 
shall  not  cover,  the  principal,  interest  and  expenses,  I  promise 
to  pay  the  deficiency  forthwith  after  such  sale. 

"  EDWARD  S.  CURTIS." 

On  May  20th,  18S6,  Edward  S.  Curtis  borrowed  from  the 
plaintiff  $500,  on  the  same  security  as  collateral,  and  on  August 
25th  in  the  same  year,  he  borrowed  $500  more,  each  time  giv- 
ing him  an  instrument  similar  in  form  to  that  of  March  29, 

1886,  but  none  of  them  were  acknowledged  or  recorded. 
February  7,  1887,  said  Armstrong  conveyed  the  premises 
covered  by  the  mortgage  to  Edward  S.  Curtis  by  deed  duly 
recorded  on  the  5th  of  March,  following.  On  the  23d  of 
February,  1891,  Edward  S.  Curtis,  for  a  valuable  considera- 
tion, conveyed  the  premises  to  the  defendant  J.  Charles  Moore, 
by  deed  duly  recorded  on  the  11th  of  April  thereafter. 

This  action  was  brought  to  foreclose  said  mortgage,  and  the 
defendant  Moore  alleges  in  defense  that  he  is  a  lunut  ji<le  pur- 
chaser of  the  premises  in  question  without  notice,  and  that  the 
conveyance  from  Armstrong  to  Edward  S.  Curtis  effected  a 
merger  of  the  mortgage.  Upon  the  trial  it  did  not  appear 
that  Mr.  Moore  purchased  the  premises  either  with  or  without 
actual  knowledge  of  the  outstanding  mortgage  and  note  given 
by  Mr.  Armstrong  and  transferred  to  the  plaintiff.  lie  is 
presumed,  however,  to  have  had  notice  of  such  facts,  as  an 
examination  of  the  record  would  have  disclosed. 
21 
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Under  the  circumstances  above  stated,  the  plaintiff  became 
the  owner  of  the  mortgage  for  the  purpose  for  which  it  was 
delivered  or  pledged  to  him,  as  "a  good  assignment  of  a 
mortgage  is  made  by  delivery  only.''  (Fryer  v.  Rockefeller, 
63  N.  Y.  268-276;  liunyan  v.  Mersereau,  11  Johns.  534; 
Green  v.  Hart,  1  Johns.  586.)  If  the  omission  of  the  plaintiff 
to  record  the  evidence  of  the  transfer  of  the  mortgage  to  him 
inured  to  the  benefit  of  the  defendant  under  the  Recording 
Act,  we  may  assume  that  the  latter  became  a  bona  ji<le  pur- 
chaser without  notice,  otherwise  not.  In  Purdy  v.  Hunting- 
ton  (42  2f.  Y.  334)  the  question  was  directly  passed  upon  by 
this  court  and  decided  adversely  to  the  contention  of  the  defend- 
ant. It  was  held  in  that  case  that  the  assignee  of  a  recorded 
mortgage  upon  real  estate,  which  was  conveyed  by  the  mort- 
gagor to  the  mortgagee  after  an  assignment  of  the  mortgage, 
has  a  valid  lien  as  against  a  purchaser  from  the  mortgagee 
who  took  without  notice  of  the  alignment,  notwithstanding 
the  conveyance  to  the  mortgagee,  as  well  as  the  conveyance 
from  the  mortgagee  to  the  purchaser,  were  recorded  before 
the  assignment  was  placed  upon  record.  The  court  said :  "  The 
question  is  then  presented,  whether  Calvin  Huntington  can 
be  protected  in  his  title  as  against  the  mortgage  by  reason  of 
the  omission  to  have  the  assignment  thereof  recorded.  It  is 
conceded  that  he  is  to  be  charged  with  constructive  notice  of 
the  existence  of  the  mortgage,  and  of  the  continuance  of  its 
lien,  by  its  record  in  the  proper  office.  By  that  he  was 
informed  not  only  of  the  date  of  the  mortgage,  the  amount 
secured  thereby,  and  of  all  its  particulars,  but  that  it  was 
open  and  uncanceled  of  record,  and  therefore  apparently  an 
outstanding  lien  and  incumbrance  on  the  premises  of  which  he 
was  taking  title.  Having  that  information,  he  knew  or  was 
at  least  chargeable  in  law  with  the  further  notice,  that  it  was 
such  lien  and  incumbrance  in  the  hands  of  any  person  to 
whom  it  had  been  legally  transferred,  and  that  the  record  of 
such  transfer  was  not  necessary  to  its  validity,  nor  as  a  pro- 
tection against  a  purchaser  of  the  property  mortgaged  or  any 
other  person  than  a  subsequent  purcha>er  in  good  faith  of  the 
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mortgage  itself  or  the  bond  or  debt  secured  thereby  ;  but  on 
the  contrary,  that  a  vendee  of  the  premises  took  it  subject  to 
the  lien  of  the  mortgage  irrespective  of  the  ownership  thereof. 
That  knowledge  and  notice  made  it  his  duty  in  the  exercise 
of  proper  diligence  to  inquire  whether  Minott  Mitchell,  his 
vendor,  was  still  the  owner  and  holder  of  the  mortgage,  and 
his  omission  to  make  that  inquiry  deprives  him  of  the  protec- 
tion of  a  bona  fide  purchaser."  (Citing  Brown  v.  Blyden- 
burgh,  7  K  Y.  141 ;  Kellogg  v.  Smith,  26  N.  Y.  18;  Gillig 
v.  Maass,  28  K  Y.  191 ;  Campbell  v.  Tedder,  3  Keyes,  174.) 
The  same  principle  was  laid  down  in  an  earlier  case,  where 
the  court  said :  u  The  failure  to  record  an  assignment  of  the 
prior  mortgage  could  not  blot  out  the  record  of  the  mortgage 
itself.  If  Van  Vranken  was  the  purchaser,  in  good  faith,  of 
the  prior  mortgage,  and  an  assignment  thereof,  previously 
made,  had  not  been  recorded,  he  would  hold  the  mortgage. 
But,  if  he  only  became  the  purchaser  of  the  premises  by  abso- 
lute deed,  or  otherwise,  the  record  of  a  prior  mortgage  is 
sufficient  notice  thereof  to  him,  no  matter  how  often  assigned, 
or  whether  the  assignment  be  recorded  or  not.  The  only  alter- 
ation made  by  the  Recording  Act  of  1830  is,  that  an  assign- 
ment must  now  be  recorded  as  against  a  subsequent  bona  fide 
purchaser  of  the  mortgage  assigned.  A  *  subsequent  pur- 
chaser in  good  faith,'  in  the  Recording  Act,  as  to  this  case, 
means  a  purchaser  of  the  mortgage  assigned,  not  a  purchaser 
of  the  premises.  A  subsequent  purchaser  of  the  premises  is 
bound  by  a  prior  recorded  mortgage,  no  matter  who  holds 
it."  (Campbell  v.  Vedder,  1  Abb.  Ct.  of  App.  Dec.  295,  302 ; 
S.  C,  3  Keyes,  174.) 

It  is  obvious  that  these  cases  are  analogous  to  the  case  before 
us.  Mr.  Moore  was  not  a  bona  fide  purchaser  within  the 
principle  established  by  those  authorities,  because  the  record 
of  the  mortgage  was  notice  to  him  that  the  mortgage  was  out- 
standing and  unsatisfied,  and  it  was  no  concern  of  his  who 
happened  to  be  the  owner  at  the  time.  In  dealing  with  the 
property  on  the  assumption  that  Edward  S.  Curtis  still  owned 
the  mortgage,  he  acted  at  his  peril  and  assumed  the  risk  that 
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Curtis  might  have  transferred  the  mortgage  to  someone  else. 
He  was  put  upon  his  inquiry,  and  it  was  not  enough  for  him 
to  examine  the  record  and  see  that  no  assignment  of  the  mort- 
gage appeared  thereon,  but  he  should  have  required  a  satis- 
faction piece  in  due  form  or  the  delivery  of  the  mortgage  and 
note. 

The  case  of  Bacon  v.  Van  Schoonhoven  (87  X.  Y.  446)  is 
not  in  conflict  with  the  cases  cited  above.  In  that  case  the 
mortgagee  advanced  money  in  reliance  upon  a  satisfaction  piece 
executed  by  the  mortgagee  in  a  former  mortgage,  which  had 
been  duly  recorded  and  in  fact  had  been  assigned,  but  the 
assignment  was  not  recorded.  The  court  held  that  the  satis- 
faction piece  was  a  conveyance  within  the  meaning  of  the 
Recording  Act,  and  that  whoever  advanced  money  to  be 
secured  by  a  bond  and  mortgage  upon  the  faith  of  such  an 
instrument  was  a  hmiajide  purchaser  within  the  provisions  of 
the  act.  This  was  the  question  before  the  court,  and  all  that 
was  decided  that  bears  upon  the  subject  now  before  us, 
although  language  somewhat  broader  in  its  application  was 
used  in  the  opinion.  Although  both  Partly  v.  Iluittington 
and  Campbell  v.  Vedder  were  cited  by  counsel  upon  the  argu- 
ment, neither  is  referred  to  in  the  opinion,  and  it  is  clear  that 
the  court  did  not  intend  to  overrule  them.  If  Edward  S. 
Curtis  had  given  a  satisfaction  piece  of  the  mortgage  standing 
on  the  record  in  his  name,  the  case  relied  upon  by  the  defend- 
ant would  be  applicable.  He  did  not  do  this,  however,  but 
accepted  title  with  constructive  notice  of  an  uncanceled  mort- 
gage, recorded  and  outstanding,  without  making  inquiry  or 
requiring  the  production  of  the  mortgage  *  itself ,  or  the  note 
that  it  was  given  to  secure.  Under  these  circumstances,  he 
cannot  be  held  a  honalide  purchaser  as  against  the  mortgage 
assigned  to  the  plaintiff,  because  it  is  not  necessary  to  record 
an  assignment  of  a  recorded  mortgage  as  against  a  subsequent 
purchaser  of  the  mortgaged  premises,  but  only  as  against  a 
subsequent  purchaser  of  the  mortgage  itself.  (Purdy  v. 
IFunttnyton,  supra  ;  Camphtll  v.  Tedder,  supra ;  Miller  v. 
Lhuhey,  19  Hun,  207.) 
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There  was  no  merger  because  the  ownership  of  the  mort- 
gage, with  the  debt  secured  thereby,  and  the  title  to  the  land, 
did  not  meet  in  the  same  person.  When  the  fee  came  back  to 
Edward  S.  Curtis  he  had  no  title  to  the  mortgage,  for  he  had 
assigned  it  some  months  before.  There  can  be  no  merger,  at 
law,  without  a  union  of  titles  in  the  same  person;  nor,  in 
equity,  unless,  also,  there  is  an  intention  on  the  part  of  those 
concerned  in  the  transaction  that  it  should  operate  as  a  merger. 
In  this  case  both  the  union  and  the  intention  were. wanting. 
(Purdy  v.  Huntington,  sxipra /  Smith  v.  Roberts,  91  N.  T. 
470 ;  Sheldon  v.  Edwards,  35  X.  Y.  279,  284 ;  Bascom  v. 
Smith,  34  N.  T.  320.) 

The  defendant  offered  to  show  an  agreement  between  said 
Armstrong  and  Edward  S.  Curtis,  bearing  the  same  date  as 
the  mortgage,  which  recited  the  conveyance  of  the  property  by 
Curtis  to  Armstrong,  and  provided  for  its  reconveyance  by 
Armstrong  to  Curtis.  It  contained  a  stipulation  that  Arm- 
strong "  has  no  beneficial  interest  in  the  above-described  prop- 
erty, but  holds  it  subject  to  a  trust."  This  agreement  was 
immaterial,  and  was  properly  excluded  on  that  account.  The 
plaintiff  knew  nothing  of  it  and  was  not  a  party  to  it.  Arm- 
strong's title  came  from  Curtis,  and  the  plaintiff  could  not  be 
affected  by  a  secret  agreement  between  them  that  the  .former 
should  hold  the  premises  in  trust  for  the  latter,  when,  accord- 
ing to  the  record,  he  held  it  in  fee  at  the  time  the  mortgage 
was  executed,  and  the  mortgage  contained  the  recital  that  it 
was  given  to  secure  the  payment  of  a  part  of  the  purchase 
money.  Moreover,  the  plaintiff  has  the  interest  of  both  the 
trustee  and  the  cestui  que  trust,  for  the  one  executed  while 
the  other  assigned  the  mortgage. 

After  examining  all  of  the  exceptions,  we  think  the  judg- 
ment was  right  and  that  it  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Charles  E.  Foster  et  al.,  Appellants,  v.  John  TV.  Bookwalter 

Respondent. 

1.  Attorney  and  Client  —  Relation  Dissolved.  The  relation  of 
attorney  and  client  in  respect  to  services  in  procuring  and  defending  cer- 
tain patents  is  dissolved  when  with  the  knowledge  of  the  attorneys,  who 
prepared  the  papers  for  the  purpose,  the  client  transferred  all  his  right 
and  interest  in  the  patents  to  a  corporation  for  the  benefit  of  which  all  the 
subsequent  services  of  the  attorneys  in  respect  to  the  patents  were 
rendered. 

2.  Appeal  —  Review  op  Judgment  op  Reversal.  A  judgment  of 
the  General  Term  reversing  a  judgment  of  the  Trial  Term  entered  upon 
the  report  of  a  referee  will  be  affirmed  when  the  preponderance  of  evi- 
dence against  the  decision  of  the  referee  is  so  great  as  to  justify  the 
reversal,  because  it  can  be  said,  with  a  reasonable  degree  of  certainty,  that 
the  decision  was  erroneous. 

Foster  v.  Booktcalter,  78  Hun,  352,  affirmed. 

(Argued  February  8,  1897;  decided  March  2,  1897.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  July  22,  1894, 
which  reversed  a  judgment  in  favor  of  plaintiffs  entered  upon 
the  report  of  a  referee  and  granted  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

JEitcl'  Co-wen-  for  appellants.  There  is  nothing  in  the  opinion 
of  the  General  Term  or  in  the  record  which  has  any  tendency 
to  disturb  the  disposition  made  of  this  case  by  the  referee. 
{Cohjrove  v.  Tall  man,  2  Lans.  100;  J!  J/*.  P.  Co,  v.  1ft  m- 
inyfon,  109  X.  Y.  145.) 

George  Ihnully  and  Henry  Z.  Seheaerman  for  respondent. 
The  relation  of  attorney  and  client  between  the  plaintiffs  and 
defendant  was  terminated  by  the  facts  proved,  and  the  order 
of  the  General  Term  should  be  affirmed.  (lloj>poci  v.  Jlv*es, 
43  How.  Pr.  201 ;  Srhlater  v.  Whijvnny,  75  Peun.  St.  321 : 
Waller  v.  Denirixou.  Sfi  111.  142;  Pome  v.  Rand,  111  Ind. 
205;  Jfartine  v.  I.  L.  Ins.  Co.,  53  N.  Y.  339;  Salisbury  v. 
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Brisbane,  61  X.  Y.  617  ;  Trumbull  v.  Nicholson,  27  111.  150 ; 
Gilbert  v.  Holmes,  Gl  111.  548,  560;  Robb  v.  Mudge,  14 
Gray,  530.) 

Martin,  J.  This  action  was  brought  to  recover  of  the 
defendant  the  value  of  professional  services  rendered  by  the 
plaintiffs,  as  attorneys,  in  procuring  and  defending  certain 
patents  which  were  issued  to  the  defendant  and  others  who 
were  associated  with  him.  As  to  a  portion,  of  the  services 
there  is  no  dispute,  the  defendant  having  paid  or  tendered  the 
amount  due  therefor.  The  patents  as  to  which  most  of  the 
plaintiffs'  services  were  rendered  related  to  certain  improve- 
ments in  the  art  of  manufacturing  iron,  steel  and  castings. 
Some  of  these  improvements  were  invented  by  the  defendant, 
and  lie  acquired  an  interest  in  others  by  assignment.  All  the 
patents,  as  to  such  improvements,  were  at  tirst  the  property  of 
the  defendant  or  of  the  defendant  and  several  persons  who 
were  associated  with  him.  Subsequently  they  organized  a 
corporation  under  the  laws  of  the  state  of  Xew  Jersey,  known 
as  the  Bookwalter  Steel  &  Iron  Company.  The  defendant 
and  his  associates,  including  the  plaintiffs,  who  had  become 
part  owners  thereof,  transferred  all  their  rights  and  interest  in 
and  under  such  patents  to  that  corporation,  and  received  its 
stock  in  payment  therefor.  A  large  portion  of  the  services 
performed  by  the  plaintiffs,  for  which  they  recovered  in  the 
trial  court,  was  in  procuring  and  defending  the  rights  of  such 
corporation  under  the  patents  then  belonging  to  it.  The  only 
controversy  between  the  parties  relates  to  the  services  which 
were  performed  by  the  plaintiffs  while  the  corporation  was 
the  owner  of  the  property  in  regard  to  which  they  were 
rendered. 

The  learned  referee,  before  whom  this  action  was  tried, 
held  that  the  defendant  was  liable  a*  well  for  the  services  per- 
formed for  the  benefit  of  the  corporation  as  those  rendered 
for  the  defendant's  benefit,  or  in  pursuance  of  his  express 
employment,  and  directed  a  judgment  against  him  for  the  full 
amount  of  the  plaintiffs'  bill,  which,  included  all  their  services 
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for  which  they  had  not  been  paid.  Upon  an  appeal  from  that 
judgment  the  General  Term  reversed  the  judgment  of  the 
trial  court  and  granted  a  new  trial. 

The  case  comes  into  this  court  upon  an  appeal  from  that 
order,  accompanied  by  a  stipulation  that,  if  the  order  i6 
affirmed,  judgment  absolute  shall  be  rendered  against  the 
plaintiffs.  The  judgment  of  the  trial  court  was  reversed  for 
errors  of  law  and  of  fact.  It  seems  from  the  record  that  it 
was  reversed  upon  the  ground  that  the  decision  of  the  referee 
was  against  the  weight  of  the  evidence ;  that  he  also  erred  in 
finding  that  William  E.  Lown,  who  was  a  stockholder  of  the 
corporation  and  the  manager  of  its  business,  was  the  agent  of 
the  defendant,  and  that  the  latter  was  liable  for  the  services 
performed  in  pursuance  of  his  direction. 

It  is  well  settled  by  this  court  that,  in  reviewing  the  deter- 
mination of  a  trial  -court  on  questions  of  fact,  when  the  evi- 
dence is  conflicting,  an  appellate  court  is  not  warranted  in 
reversing  upon  the  sole  ground  that,  in  its  opinion,  the  trial 
court  should  have  reached  a  different  conclusion,  but  that  to 
sustain  a  reversal  on  the  facts  by  an  intermediate  court,  it 
must  appear  that  the  decision  of  the  trial  court  is  against  the 
weight  of  evidence,  or  that  the  proof  so  clearly  preponderates 
in  favor  of  a  contrary  result  that  it  can  be  said,  with  a 
reasonable  degree  of  certainty,  that  the  trial  court  erred  in  its 
conclusions.  (Baird  v.  Mayor,  etc.,  96  X.  Y.  567 ;  Loioery  v. 
Erskine,  113  X.  Y.  52,  55;  Weber  v.  Bridgman,  113  X.  Y. 
600,607;  Bernheimer  v.  Rindskopf,  116  X.  Y.  428,  436; 
Aid  ridge  v.  Ahlridge,  120  X.  Y.  614,  617;  Devlin  v.  Green- 
wich Savings  Bk.,  125  X.  Y.  756 ;  Pha>nix  Iron  Co.  v.  TIo2> 
atcong  da  Musconetcmig,  127  X.  Y.  206,  212;  O.  P.  R.  R.  Co. 
v.  Forrest,  128  X.  Y.  83, 93 ;  Barnard  v.  Gantz,  140  X.  Y.  249, 
253;  Cook  v.  N.  Y.  K  R.  R.  Co.,  144  X.  Y.  115,  117.)  It 
is  equally  well  settled  that,  upon  an  appeal  to  this  court  from 
an  order  granting  a  new  trial,  the  appellant  takes  the  risk  of 
every  exception  appearing  upon  the  record,  and  the  respondent 
may  sustain  the  order  by  showing  any  legal  error  upon  the 
part  of  the  trial  court.     (Jfackay  v.  Lewis,  73  X.  Y.  382 ; 
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Noyes  v.  Wyckqf,  114  N.  Y.  204,  206 ;  Roberts  v.  Bauin- 
garten,  126  N.  Y.  336 ;  Rose  v.  Ilawley,  133  N.  Y.  315, 321 ; 
Reed  v.  McConnell,  133  N.  Y.  425,  435.) 

The  first  question  to  be  considered  is,  whether,  under  the 
rule  stated,  the  General  Term  was  justified  in  holding  that  the 
decision  of  the  referee  was  against  the  weight  of  evidence. 
In  examining  this  question,  it  will  be  impracticable,  within  the 
proper  limits  of  this  opinion,  to  examine  or  refer  to  all  the 
evidence  bearing  upon  it.  Consequently,  the  most  we  shall 
attempt  to  do  is  to  refer  briefly  to  some  of  the  salient  facts  in 
the  case  upon  which  the  learned  General  Term  based  its 
decision. 

The  plaintiffs  were  fully  aware  of  the  fact  that,  so  far  as  the 
services  in  controversy  are  concerned,  they  were  performed 
for  the  benefit  of  the  corporation,  and  not  for  the  benefit  of 
the  defendant.  That  they  well  understood  this  fact  is  shown 
by  the  correspondence  between  the  parties  and  between  the 
plaintiffs  and  Lown,  who  managed  the  affairs  of  the  corpora- 
tion. Besides,  the  plaintiffs  were  stockholders  and  also  pre- 
pared the  papers  by  which  the  defendant  and  his  associates 
transferred  to  the  corporation  all  their  rights  and  interests  in 
the  patents  in  regard  to  which  such  services  were  rendered. 
While  it  is  true  that,  before  such  transfer,  the  relation  of 
attorney  and  client  existed  between  the  plaintiffs  and  defend- 
ant, still,  when  the  transfer  was  made,  the  plaintiffs  knew  that 
the  defendant  had  no  interest  in  the  subject-matter  to  which 
their  services  related,  except  as  a  stockholder  in  the  corpora- 
tion. Under  the  circumstances,  we  think  the  transfer  to  the 
corporation  dissolved  the  relation  of  attorney  and  client 
between  the  parties  as  to  the  subject-matter  which  was  thus 
transferred.  It  seems  to  be  an  established  rule  of  the  law 
relating  to  principal  and  agent  and  attorney  and  client  that, 
when  the  interest  of  the  principal  or  client  in,  and  his  power 
over,  the  subject-matter  to  which  the  agency  relates  are  extin- 
guished, it  dissolves  the  relation  between  the  parties.  (Story 
on  Agency  [Sth  ed.],  §  41)9 ;  Hoppock  v.  Moses,  43  How.  Pr. 
201.214;  Callanan  v.  Van  Vleck,  36  Barb.  324;  affirmed 
22 
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41  X.  Y.  619;  Kirby  v.  Hewitt,  20  Barb.  607;  Robinson  v. 
Brennan,  90  X.  Y.  208.) 

In  Robinson  v.  Iirennan  the  plaintiff  in  another  action 
recovered  a  judgment,  and  with  the  knowledge  of  his  attorney 
assigned  it  to  the  plaintiff  Robinson,  which  was  also  known  to 
the  sheriff  to  whom  executions  had  l)een  issued  upon  the  judg- 
ments so  assigned.  Afterwards,  the  attorney  for  the  plaintiff 
in  the  first  judgment  gave  directions  to  the  sheriff  as  to  the 
manner  in  which  he  should  apply  the  money  in  his  hands  aris- 
ing from  a  sale  of  the  property  of  the  defendant  on  such  exe- 
cutions, and  this  court  held  that,  if  the  judgments  had  not  been 
assigned,  the  attorney  in  the  original  action  would  have  had 
authority  to  give  directions  to  the  sheriff,  which  would  have 
been  binding  upon  the  plaintiff;  but  when  the  judgments 
were  assigned  to  Robinson,  the  plaintiff  in  the  former  judg- 
ment ceased  to  have  any  interest  therein,  and  the  authority  of 
the  attorney,  who  knew  of  such  assignment,  was  thereby  in 
fact  revoked. 

Moreover,  a  careful  study  of  the  evidence  fails  to  disclose 
that  the  defendant  retained  the  plaintiffs  to  perform  the  serv- 
ices in  controversy  by  any  express  agreement,  although  the 
correspondence  between  the  parties  shows  that  the  defendant 
was  interested  in  having  the  patents  owned  by  the  company 
defended,  and  in  securing  for  the  company  such  improvements 
as  were  made  by  him  in  regard  to  his  inventions.  It  can 
scarcely  be  said  that  the  evidence  proves  anything  more.  It 
is,  at  least,  consistent  with  the  theory  that  the  plaintiffs'  serv- 
ices were  rendered  for  the  corporation,  and  mainly  inconsistent 
with  the  plaintiffs'  claim. 

In  December,  1SS9,  the  plaintiffs  wrote  to  Lown  that  they 
realized  the  importance  of  patenting  the  various  plans  that  had 
been  submitted  to  them  :  that  some  were  likely  to  be  of  con- 
siderable value,  but  that  they  could  say  frankly  that,  in  con- 
nection with  their  investment  of  twenty  thousand  dollars  fin 
the  stock  of  the  corporation),  the  large  amount  they  had  paid 
out  in  the  way  of  fees,  t»tc,  for  the  company,  and  the  consider- 
able delay  in  the  payment  of  outstanding  bills,  they  were  in 
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such  a  condition  that  they  could  not  advance  any  more  money 
without  either  borrowing  or  disposing  of  securities,  which 
they  did  not  wish  to  do,  and  then  added :  "  We  know  the  con- 
dition of  the  affairs  of  the  company  and  have  not  very  vigor- 
ously pressed  for  payment,  but  the  failure  to  make  this 
payment  has  subjected  us  to  considerable  inconvenience.  The 
company  has  not  offered  a  cent's  worth  of  advantages  to  us  in 
any  way,  and  we  feel  perfectly  justified  in  now  urging  an 
immediate  payment  of  our  bill.  We  think  we  have  waited  as 
long  as,  or  longer  than,  the  utmost  courtesy  and  consideration 
demand." 

Again,  on  December  28th,  they  wrote  Lown :  "  And  if  the 
Co.  desire  our  services  further,  they  can  only  be  had  upon 
a  full  settlement  and  arrangement  for  prompt  payments 
hereafter."' 

On  the  fifth  of  June  they  wrote  the  defendant  about  an 
account  not  relating  to  the  business  of  the  company,  as 
follows  :  **  We  send  the  bill  in  this  case  to  you,  as  the  matter 
has  no  connection  with  the  company  in  any  way." 

The  foregoing,  although  a  very  slight  portion  of  the  corre- 
spondence between  the  plaintiffs  and  Lown  and  the  plaintiffs 
and  the  defendant,  illustrates  its  character  and  shows  quite 
plainly  that  the  relation  of  attorney  and  client  as  to  the 
matters  in  controversy  did  not  exist  between  the  plaintiffs 
and  the  defendant,  but  that  the  corporation  was  understood  by 
the  parties  to  be  the  plaintiffs'  client  in  that  respect. 

Again,  on  the  seventh  of  October,  1S80,  the  plaintiffs  wrote 
to  Lown  inclosing  a  bill  which  was  in  form  against  the  defend- 
ant for  all  their  services  up  to  that  date  in  respect  to  the 
patents  and  interferences,  in  which  they  stated :  u  We  pre- 
sume that  the  charges  for  the  interference  should  be  made 
against  the  Co.,  but  we  have  had  no  authority  to  do  so. 
Please  advise  us  whether  the  Co.  assumes  the  charges  for  the 
applications  to  be  made  hereafter,  as  well  as  for  the  interfer- 
ence business." 

On  the  ninth  of  the  same  month  the  defendant  wrote  the 
plaintiffs  *  "  Mr.  Lown  has  shown  me  the  account  you  have 
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rendered  to  the  B.  S.  &  I.  Co.  Now,  I  find  you  have  my 
personal  account  mixed  np  with  it.  As  I  desire  to  keep  things 
separate,  you  will  please  make  out  new  accounts  .  .  . 
one  confined  wholly  to  items  concerning  the  B.  S.  &  I.  Co., 
and  the  other,  those  appertaining  to  my  matters.  In  my  per- 
sonal acct.  there  should  l>e  included  all  expenses  of  all  appli- 
cations for  my  patent  in  foreign  countries,  the  churn  device, 
the  button  hook,  cost  of  examining  R.  R.  tie,  etc.  If  you 
will  send  to  me  personally  my  account  so  made  out,  I  will  remit 
amt.  due." 

On  the  eleventh  the  plaintiffs  wrote  to  Lown,  stating,  among 
other  things :  "  We  also  inclose  to  Mr.  Book  waiter  his 
accounts,  separated  as  required.  As  regards  future  charges, 
we  are  willing  to  make  them  against  the  company,  but  we 
must  have  instruction  to  that  effect  from  the  company  itself." 

The  next  day  Lown  replied  to  this  letter,  stating :  "  I 
handed  Mr.  B.  the  acct'6.  The  smaller  one  he  took  to  the 
other  office,  and  I  presume  will  send  you  a  check  to-day." 
The  other  account  was  left  at  the  office  of  the  company. 

On  the  sixteenth  of  that  month,  the  defendant  wrote  the 
plaintiffs :  "  Find  enclosed  df t.  for  $S95  in  full  of  account 
rendered  10th  inst."  On  the  seventeenth  the  plaintiffs 
returned  the  bill  to  Book  waiter,  receipted,  with  a  letter,  stating: 
"  Your  favor  enclosing  check  to  pay  the  enclosed  receipted 
bill  at  hand,  for  which  accept  our  thanks,"  and  nothing  what- 
ever was  said  about  the  bill  which  related  to  services  for  the 
corporation. 

It  seems  almost  impossible  to  read  the  evidence  and  cor- 
respondence between  the  parties  in  relation  to  this  subject,  of 
which  the  foregoing  is  a  small  part,  without  reaching  the  con- 
clusion that  the  proof  so  clearly  p re pon derated  in  favor  of  a 
conclusion  contrary  to  that  reached  by  the  referee  as  to  render 
it  obvious  that  he  erred  in  his  conclusions.  We  think  the 
General  Term  was  fully  warranted  in  holding  that  the  decision 
of  the  referee  was  against  the  weight  of  evidence,  and  in 
reversing  the  judgment  upon  that  ground. 

We  are  also  of  the  opinion  that  the  learned  referee  erred 
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in  finding,  as  the  record  indicates  he  did,  that  Lown  was 
the  agent  of  the  defendant.  We  have  examined  this  case 
to  find  evidence  to  show  that  the  defendant  appointed  Lown 
his  agent,  recognized  him  as  such,  or  ratified  his  acts,  but 
in  vain.  Moreover,  Lown  testified  that  he  was  never  the 
agent  of  the  defendant.  While  it  is  true  that  there  is  some 
evidence  that  tends  to  show  that  the  plaintiffs  may  have 
assumed  that  Lown  was  acting  for  the  defendant,  yet  it  also 
shows  that  the  services  which  they  performed  were  not  for  the 
defendant,  but  for  the  company  alone,  and  that  the  letters  of 
Lown  generally  related  only  to  matters  of  the  company. 
While  in  the  great  volume  of  correspondence  which  passed 
between  the  plaintiffs  and  Lown  there  may  perhaps  be  found 
expressions  from  which  it  might  be  inferred  that  Lown  was 
the  defendant's  agent,  still,  as  there  was  no  evidence  showing 
that  any  of  these  statements  were  made  by  or  known  to  the 
defendant,  the  evidence  was  insufficient  to  establish  any  such 
agency,  as  agency  cannot  be  established  by  the  declaration  of 
an  agent  or  a  third  person,  or  by  his  acts,  which  are  not  shown 
to  have  come  to  the  knowledge  of  his  supposed  principal. 

Nor  do  we  find  in  the  record  any  such  facts  as  would  fairly 
justify  an  implication  on  the  part  of  the  plaintiffs  that  Lown 
was  the  agent  of  the  defendant.  Although  the  plaintiffs  tes- 
tified that  they  understood  that  such  was  the  fact,  they  also 
testified  that  they  merely  inferred  it,  without  disclosing  any 
grounds  or  circumstances  from  which  such  an  inference  could 
be  properly  drawn.  The  claimed  admission  of  the  defendant, 
that  he  had  given  Lown  instructions  to  do  certain  things  in 
relation  to  the  business  of  the  company  of  which  he  was  a 
director,  would  not  justify  such  an  inference. 

Without  any  further  discussion  of  the  evidence,  it  is  clear 
that  the  General  Term  was  justified  in  holding  that  it  was 
insufficient  to  show  that  Lown  was  the  agent  of  the  defendant, 
or  at  least  in  holding  that  the  preponderance  of  evidence  to 
the  effect  that  he  was  not  such  agent  was  so  great  as  to  justify 
that  court  in  reversing  the  judgment  upon  the  ground  that  it 
was  against  the  weight  of  evidence. 
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The  discussion  of  this  case  might  be  prolonged,  as  there  are 
several  other  interesting  and  important  questions  that  were 
presented  bv  counsel ;  but,  as  none  of  them  would  in  any 
event  change  the  result  we  have  already  reached,  and  as  it  is 
manifest  that  the  order  of  the  General  Term  must  be  affirmed, 
no  further  examination  of  the  case  is  deemed  necessary. 

The  order  should  be  affirmed  and  judgment  absolute  ordered 
against  the  plaintiffs. 

All  concur. 

Ordered  accordingly. 


Ella  D.  Sand,  Appellant,  i\  Henrietta  Church  et  al., 
Respon  dents. 

1.  Ejectment  against  Tenant  of  Life  Tenant  —  Effect  of 
Re-entry.  A  judgment  in  ejectment  against  one  who  had  no  interest  in 
the  premises,  except  as  a  tenant  under  a  life  tenant  when  the  action  was 
commenced,  and  who  had  moved  from  the  premises  before  judgment  was 
rendered,  is  without  legal  force  or  effect,  and  he  is  not  dispossessed  by 
the  writ  of  assistance  or  execution  issued  upon  the  judgment,  nor  is  the 
plaintiff  in  any  legal  sense  placed  in  possession  by  virtue  thereof,  so  as  to 
hold  adversely  to  a  remainderman  while  the  life  tenancy  continues. 

2.  Ejectment  against  Life  Tenant  —  Effect  on  Remainderman. 
Possession  acquired  under  a  judgment  in  ejectment  against  a  life  tenant 
has  no  effect  on  the  rights  of  a  remainderman. 

3.  Tenant's  Right  to  Redeem  after  Ejectment  —  Limitations. 
A  remainderman  who  was  not  a  party  to  an  ejectment  brought  by  a  land- 
lord against  the  life  tenant  to  recover  the  possession  of  the  property  for 
non-payment  of  rent  is  not  within  the  six  months'  Statute  of  Limitations 
(2  Rev.  St.  50(5,  gg  33,  34),  which  limits  the  tenant's  right  to  redeem, 
by  paying  all  rent  in  arrear,  with  costs,  to  six  months  after  the  landlord 
has  been  placed  in  possession  under  the  ejectment  suit. 

4.  Nature  of  Action  to  Redeem  from  Ejectment.  An  action  by  a 
remainderman  to  redeem  after  a  default  judgment  in  ejectment  by  a  land- 
lord against  a  life  tenant  for  non-payment  of  rent,  which  is  within  the 
spirit  aud  meaning  of  section  1080  of  the  Code  of  Civil  Procedure,  does  not 
sound  in  tort,  but  is  equitable  in  its  nature,  and  can  be  sustained  without 
any  proof  of  fraud. 

Sthrtv.  Church,  82  Hun,  Clo,  reversed. 


(Argued  February  3,  1*97;  decided  March  2,  1897.) 
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Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
December  20,  1894,  which  affirmed  a  judgment  in  favor  of 
defendants  entered  upon  a  decision  of  the  court  on  trial  at 
Circuit  dismissing  the  complaint  upon  the  merits. 

This  action  was  brought  to  recover  the  possession  of  a  third 
interest  in  real  property  in  the  town  of  Berne,  Albany  county, 
subject  to  rent  under  a  manorial  lease  from  Stephen  Van 
Rensselaer  to  Johannes  Ecker,  dated  June  20,  1798. 

The  action  was  first  tried  in  October,  1892,  and  at  the  close 
of  plain  tiffs  evidence  a  motion  to  nonsuit  was  granted.  The 
General  Term  reversed  this  judgment  and  ordered  a  new  trial, 
and  the  present  appeal  is  from  a  judgment  dismissing  the 
complaint. 

George  W.  Youmans  for  appellant.  The  plaintiff's  objec- 
tions to  the  admission  in  evidence  of  the  judgment  roll  in  the 
case  of  Church  v.  Shafer  were  well  taken,  and  the  ruling  of 
the  court  thereon  was  error.  {Bennett  v.  Leach,  25  Hun, 
178;  Code  Civ.  Pro.  §§  1245,  1246,  1250,  1502;  .Bra-fit  v. 
Church,  110  N.  Y.  537;  A  cfc  S.  I\  K.  Co.  v.  Thacher,  6 
How.  Pr.  226;  Stimson  w  Huggins,  16  Barb.  658;  Livings- 
ton v.  Kendall,  59  Barb.  496;  Coatee  v.  Smith,  29  How.  Pr. 
326;  Leavy  v.  Koberts,  8  Abb.  Pr.  310;  Meld  v.  Yonderwul- 
beke,  46  N.  Y.  539  ;  Sheridan  v.  Linden,  81  X.  Y.  1S1 ;  3  R. 
S.  [6th  ed.]  619,  §§  11,  12.)  This  action  is  brought  under 
authority  of  the  statute,  and  should  be  maintained.  (Code 
Civ.  Pro.  §  1680 ;  3  R.  S.  [3d  ed.]  086,  §  2 ;  3  R.  S.  [5th  ed.] 
183,  §  6  ;  Xewell  v.  Whigham,  102  X.  Y.  20 ;  Keeler  v.  ITeeler, 
102  K".  Y.  30;  Hermann  on  Executions,  531-533;  Kings- 
dale  v.  Mann,  6  Wend.  27 ;  2  Tidd's  Pr.  1247.)  The  execu- 
tions or  writs  of  possession  were  never  executed  so  as  to  cut  oil 
plaintiff's  rights  as  reversioner  under  the  lease.  {Xewcll  v. 
Whigham,  102  X.  Y.  28.)  A  party  can  redeem  from  a  for- 
feiture where  the  proceedings  have  been  regular,  when  f;.ll 
compensation  can  be  made.  {Giles  v.  Austin,  46  How.  Pr. 
269;  6  J.  &  S.  215  :   Garner  v.  Hannah,  6  Duer,  262.)     The 
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fact  that  the  life  tenaut  had  a  life  lease  from  Church  is  conclu- 
sive that  she  was  never  dispossessed,  as  required  by  law,  to  set 
the  six  months1  statute  running  against  this  plaintiff.  (Xewell 
v.  Whiyham,  103  X.Y.  20  ;  Keeler  v.  Keeler,  102  X.  Y.  30.)  To 
avoid  a  deed  for  champerty  under  the  statute,  actual  and  not 
constructive  adverse  possession  in  another  is  required.  {Daw- 
ley  v.  Brown,  70  X.  Y.  390.)  In  reviewing  a  judgment  for 
defendant  entered  upon  a  nonsuit,  plaintiff  is  entitled  to  the 
benefit  of  even-  fact  that  the  jury  could  have  found  from  the 
evidence  given  and  to  every  legitimate  inference  warranted  by 
the  proofs.     (McXally  v.  P.  In*.  Co.,  137  X.  Y.  389.) 

Marcus  T.  Hun  for  respondents.  The  judgments  in  eject- 
ment in  Church  v.  Shafer  and  Church  v.  Quackenbush  were 
properly  admitted  in  evidence.  (Code  Civ.  Pro.  §  1272.) 
The  plaintiff  is  not  entitled  to  any  relief  under  section  1GSO 
of  the  Code  of  Civil  Procedure.  (Bradt  v.  Church,  30  Hun, 
202  ;  110  X.  Y.  537.)  The  burden  of  proof  in  regard  to  the 
payment  of  rents  rests  upon  the  tenant.  (Central  Bank  v. 
Heydorn,  48  X.  Y.  203;  Lyon  v.  Of  MI,  65  X.  Y.  2S;  Tyler 
v.  Ileidorn,  40  Barb.  402;  Lyon  v.  Adde,  63  Barb.  89.)  The 
appellant  cannot  claim  any  right  to  redeem  in  this  case. 
(Xewell  v.  Whiyham,  102  X.  Y.  20.)  The  deed  from  Shultes 
to  the  plaintiff  was  void  under  the  Statute  of  Champerty  and 
Maintenance.  (R.  S.  [sth  ed.]  2453,  §  147.)  The  plaintiff, 
under  a  complaint  claiming  a  one  third  interest  in  the  land, 
cannot  recover  on  proof  establishing  her  ownership  of  a  one- 
sixth  interest  therein.  (Smith  v.  Ijuuj,  12  Abb.  [X.  C.J  113; 
Holmes  v.  Serly,  17  "NVend.  75.)  Proof  of  the  ownership  of  a 
leasehold  interest  will  not  sustain  a  claim  of  ownership  in  fee 
simple.  (Bradt  \\  Church, '3d  Hun,  202;  110  X.  Y.  537.) 
The  complaint  sounds  in  tort,  and  a  recovery  cannot  be  sus- 
tained thereunder  in  the  absence  of  proof  of  fraud.  (Place 
v.  Minuter,  05  X.  Y.  lol ;  Dry  raw  v.  Elmore,  50  X.  Y.  1 ; 
Barnes  v.  Quiyl*  //,  59  X*.  Y.  205.) 

Bartlktt,  d.  The  plaintiff  brings  this  action  under  the 
provisions  of  section  10SO  of  the  Code  of  Civil  Procedure, 


1897.  J  Sand  v.  Church.  177 

N.  Y.  Rep.]         Opinion  of  the  Court,  per  Baktlett,  J. 

which  provides  that  "  where  a  tenant  for  life  or  for  a  term  of 
years  suffers  judgment  to  be  taken  against  him  by  consent  or 
by  default  in  an  action  of  ejectment  or  action  for  dower,  the 
heir  or  person  owning  the  reversion  or  remainder  may,  after 
the  determination  of  the  particular  estate,  maintain  an  action 
of  ejectment  and  recover  the  property." 

The  plaintiff's  complaint  is  inartificially  drawn,  yet  we  agree 
with  the  views  expressed  by  the  learned  presiding  justice  at 
the  General  Term  in  his  dissenting  opinion,  that  while  plain- 
tiff avers  that  she  is  seized  of  a  one-third  interest  in  the  fee 
of  the  premises  in  question,  and  makes  no  reference  to  the 
Van  Rensselaer  lease  as  her  original  source  of  title,  neverthe- 
less she,  by  subsequent  allegations  of  the  complaint  and  by  her 
proofs  at  the  trial,  clearly  recognizes  its  existence  and  validity. 
She  expressly  avers  that  all  the  rent  which  has  accrued  upon 
the  premises  has  been  fully  paid,  with  the  further  allegation 
that  should  any  rent  be  found  due  and  in  arrear,  or  any  costs 
or  charges  legally  incurred,  properly  chargeable  against  the 
property,  she  is  ready  and  willing  to  pay  the  same  and  to  per- 
form all  agreements  which  should  be  carried  out  by  the  lessee. 
The  payment  of  the  proper  amount  could  be  made  a  condition 
to  granting  relief.  The  complaint  also  prays  an  accounting 
and  for  other  equitable  relief. 

While  this  action  is  clearly  for  equitable  relief  and  seeks  to 
redeem  the  premises  from  the  judgments  and  defaults  suffered 
by  the  life  tenant,  and  is  not,  strictly  speaking,  in  ejectment, 
yet  it  is  clearly  within  the  spirit  and  meaning  of  section  1680 
of  the  Code,  which  permits  the  remainderman,  after  the  deter- 
mination of  the  life  estate,  to  recover  the  property. 

The  grandfather  of  the  plaintiff,  Johannes  Shafer,  was  a 
tenant  under  the  Van  Rensselaer  lease  and  died  in  1853,  leav- 
ing one-half  of  the  premises  to  her  father,  John  W.  Shafer, 
and  one-half  to  her  uncle,  Adam  M.  Shafer.  These  devises 
were  subject  to  a  life  estate  in  Ann  Eve  Shafer,  the  widow  of 
the  testator's  brother.  John  W.  Shafer,  the  father  of  the 
plaintiff,  died  in  1865,  and  his  one-half  of  the  estate  vested  in 
23 
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the  plaintiff  and  her  two  brothers.     This  gave  her  a  one-sixth 
interest. 

The  history  of  the  other  half  of  the  estate  is  as  follows : 
Adam  M.  Shafer  conveyed  to  Ann  Eve  Shafer,  the  life  tenant, 
his  half  of  the  premises  on  October  29,  1859.  Ann  Eve 
Shafer  conveyed  to  George  TV.  Quackenbnsh  the  same  inter- 
est, subject  to  her  life  estate,  March  26,  1873.  Quackenbnsh 
conveyed  to  one  Joseph  I.  Shultes,  May  5, 1875.  Shnltes  died 
in  1887,  and  devised  this  interest  to  his  son,  Arthur  TV.  Shultes, 
and  in  March,  1890,  Arthur  TV.  Shultes  conveyed  to  the  plain- 
tiff and  her  two  brothers,  Ann  Eve  Shafer,  the  life  tenant, 
having  died  in  1889.  This  vested  in  plaintiff  another  one- 
sixth  interest  in  the  estate,  making  in  all  her  one-third  inter- 
est, as  alleged  in  the  complaint. 

It  is  admitted  that  the  defendant  Henrietta  Church  repre- 
sents the  original  lessor  interest  of  Stephen  Van  Rensselaer. 
Walter  S.  Church,  in  1879,  claims  to  have  exercised  the  right 
of  a  landlord  whose  rent  was  unpaid,  to  bring  ejectment 
against  the  parties  in  possession  of  the  premises.  (Code  of 
Civil  Procedure,  §  1502.)  At  the  trial  he  introduced  in  evi- 
dence two  judgment  rolls  in  ejectment,  one  against  Ann  Eve 
Shafer,  the  life  tenant,  and  the  other  against  said  George  TV. 
Quackenbush.  Both  judgments  were  taken  by  default  on  the 
8th  of  May,  1879.  Executions  were  issued  thereon  and 
returned  December  10th,  1879,  whereby  it  appears  that  the 
sheriff  delivered  possession  of  the  property  to  the  plaintiff  on 
the  9th  of  September,  1879. 

We  thus  have  presented  the  principal  question  in  this  case 
as  to  the  effect  upon  plaintiff's  rights  of  these  two  judgments. 
The  plaintiff  claims  the  lease  has  not  l>een  legally  forfeited  as 
to  her,  but  is  still  outstanding  and  in  force,  and  that  she  is 
entitled  to  redeem  by  paying  whatever  rent  and  charges  are 
found  due. 

On  the  other  hand,  the  defendant  Henrietta  Church  insists 
that  the  lease  has  been  forfeited,  and  that  the  plaintiff  and  all 
others  are  cut  off  from  any  right  of  redemption. 

So  far  as  the  judgment  against  Ann  Eve  Shafer,  the  life 
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tenant,  is  concerned,  it  is  clear  that  it  lias  no  effect  upon  the 
rights  of  the  plaintiff.  At  the  time  of  its  recovery  the  life 
tenant  was  seized  only  of  her  life  estate,  she  having  conveyed 
to  Quackenbush  her  half  interest  in  the  fee  in  1873,  as  already 
pointed  out. 

We  are,  therefore,  to  consider  the  effect  of  the  Quackenbush 
judgment  on  plaintiff's  rights,  as  half  of  her  one-third  interest 
in  the  estate  comes  down  to  her  from  Adam  M.  Shafer  through 
Quackenbush  and  his  grantees.  As  before  stated,  she  did  not 
become  vested  with  this  interest  until  March,  1890,  and  it  is 
insisted  that  this  deed  is  void  under  the  Statute  of  Champerty 
and  Maintenance,  which  provides  that  "  every  grant  of  land 
shall  be  absolutely  void  if,  at  the  time  of  the  delivery  thereof, 
such  land  shall  be  in  the  actual  possession  of  a  person  claiming 
under  a  title  adverse  to  that  of  the  grantor."  (4  Revised 
Statutes  [8th  ed.],  p.  2453,  sec.  147 ;  1  E.  S.  739,  §  147.) 

It  is  claimed  by  the  respondent  that,  as  Walter  S.  Church 
came  into  possession  of  this  property  on  September  9th,  1879, 
under  an  execution  issued  to  the  sheriff  of  Albany  county,  in 
an  ejectment  suit  against  Quackenbush,  his  title  is  adverse  to 
that  of  the  plaintiff,  who  claims  under  Quackenbush.  It  must 
be  admitted  that  if  Church's  re-entry  in  the  ejectment  suit 
against  Quackenbush  was  valid  as  against  the  lessee  and  his 
successors  in  interest  under  the  lease,  then  his  possession,  at 
the  date  of  plaintiff's  deed  in  1890,  would  be  an  adverse  hold- 
ing, and  render  the  deed  void  under  the  statute. 

It  appears,  however,  on  the  undisputed  facts  in  this  case, 
that  such  re-entry  was  not  valid  as  against  this  plaintiff.  It 
will  be  borne  in  mind  that  the  judgment  against  Quackenbush 
was  entered  May  9th,  1879.  It  is  undisputed  that  Quacken- 
bush conveyed  his  entire  interest  in  the  property  to  Joseph  I. 
Shulte8,  May  5th,  1875,  four  years  before  Church's  ejectment 
suit  was  begun.  It  further  appears  that,  subsequently  to  this 
conveyance,  Quackenbush  was  in  possession  of  a  portion  of  the 
premises  under  a  lease  from  the  life  tenant,  and  remained  there 
until  the  1st  of  April,  1879,  when  he  moved  to  Schoharie 
county,  where  he  resided  at  the  time  of  the  trial  of  this  action. 
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The  suit  in  ejectment  against  Quackenbush  was  begun  on 
the  20th  of  March,  1S79.  At  that  time,  Quackenbush  had  no 
interest  in  the  premises  except  as  a  tenant  under  the  life  tenant, 
and  when  the  judgment  was  entered  up,  he  was  not  even  in 
that  qualified  possession  of  the  premises,  but  had  moved  away 
on  the  1st  of  April  preceding. 

The  judgment  against  Quackenbush  M-as  without  legal  force 
or  effect,  as  there  was  no  title  or  interest  in  him  upon  which 
it  could  operate.  This  being  so,  he  was  not  dispossessed  by 
the  writ  of  assistance  or  execution  issued  upon  that  judgment, 
nor  was  Church  in  any  legal  sense  placed  in  possession,  by 
virtue  thereof. 

It  follows  from  these  facts  that  there  was  no  such  possession 
of  Church  under  the  Quackenbush  judgment  as  to  constitute 
an  adverse  holding  and  avoid  the  deed  given  plaintiff  in  1S90. 
The  only  possession  acquired  by  Church  was  under  the  judg- 
ment against  Ann  Eve  Shafer,  the  life  tenant,  and  this  had  no 
effect  on  plaintiffs  rights  as  remainderman.  This  being  so, 
the  plaintiff's  right  to  bring  this  actiou,  under  section  1680  of 
the  Code,  seems  clear,  unless  some  of  the  technical  objections 
urged  by  the  learned  counsel  for  the  respondents  are  well 
taken. 

It  is  insisted  that  the  case  of  Bradt  v.  Church  (110  X.  Y. 
537)  is  conclusive  against  plaintiff's  right  to  recover  in  this 
action.  This  was  a  case  where  Walter  S.  Church  had  become 
possessed  of  the  landlord's  right  under  one  of  the  Van  Eensse- 
laer  manorial  leases,  and  had  obtained  possession  under  a  judg- 
ment in  ejectment,  as  in  the  case  at  bar.  The  defendant  in 
the  ejectment  action  was  Jeremiah  Bradt,  the  son  of  the 
plaintiff  William  Bradt  in  the  action  we  are  considering,  and 
William  Bradt  not  having  been  made  a  party,  sought  to  eject 
Church  on  the  ground  that  the  judgment  in  the  other  action 
was  not  binding  upon  him,  and  that  he  was  vested  with  the 
fee  of  the  premises  under  a  deed  of  release  and  quitclaim 
made  in  1803,  with  prior  possession  in  the  grantors  from  1850, 
and  this  court  held  that  in  the  absence  of  proof  to  the  con- 
trary the  occupation  of  plaintitFs  grantors  was  controlled  by 
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the  presumption  that  when  the  relation  of  landlord  and  tenant 
is  once  established  it  attaches  to  all  who  may  succeed  to  the 
possession  under  the  tenant;  that  plaintiff's  deed  did  not  nec- 
essarily imply  a  title  hostile  to  that  of  the  landlord,  and  in  the 
absence  of  proof  that  he  brought  home  to  the  landlord  or  his 
successor  in  interest,  knowledge  of  his  claim  to  hold  adversely, 
he  will  be  presumed  to  have  entered  under  the  lease,  and  so 
he  failed  to  show  title  superior  to  that  of  the  defendant. 

There  is  nothing  in  the  doctrine  of  the  case  cited'  that 
affects  in  any  way  the  plaintiff's  right  to  recover  in  the  case 
at  bar,  as  its  facts  are  entirely  different. 

Another  point  taken  by  the  respondents  is  that  the  plaintiff 
is  cut  off  by  the  six  months'  Statute  of  Limitations  (2  Rev.  St. 
506,  §§  33  and  34),  which  permits  the  tenant  at  any  time 
within  six  months  after  the  landlord  has  been  placed  in  pos- 
session under  an  ejectment  suit,  to  pay  up  all  rent  in  arrear, 
together  with  the  costs,  and  failing  in  that,  is  barred  and 
foreclosed  from  all  relief  or  remedy  in  law  or  equity. 

This  statute  refers  to  a  defendant  whose  interest  is  sought 
to  be  cut  off  in  an  ejectment  suit  brought  by  the  landlord  to 
recover  the  possession  of  the  property  for  the  non-payment  of 
rent,  and  does  not  refer,  in  a  case  where  the  landlord  has  only 
proceeded  against  the  life  tenant,  to  the  remainderman,  who 
is  entitled  to  no  notice  of  the  action  and  which  is  usually  con- 
ducted without  his  knowledge. 

If  any  other  construction  were  placed  upon  this  provision 
of  the  Revised  Statutes,  providing  a  short  Statute  of  Limita- 
tions against  the  defendant  in  the  landlord's  action  of  eject- 
ment, it  would  render  of  no  force  or  effect  section  1680  of  the 
Code  of  Civil  Procedure,  which  clearly  contemplates  that  the 
remainderman  shall  suffer  no  damage  by  reason  of  the  defaults 
or  other  acts  of  the  life  tenant.  It  would  be  most  unreasonable 
to  hold  tlrat  a  remainderman,  in  order  to  protect  his  rights 
during  the  continuation  of  a  life  tenancy  that  might  exist  for 
many  years,  was  obliged  at  his  peril  to  keep  advised  as  to  all 
actions  brought  by  the  landlord  against  the  life  tenant  and  to 
satisfy  the  rent  in  arrear  within  six  months  from  the  rendition 
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of  the  judgment.  No  such  result  is  contemplated  when  the 
provisions  of  the  Revised  Statutes  and  the  Code  of  Civil  Pro- 
cedure are  read  together.  The  short  Statute  of  Limitations 
has  no  application  to  the  plaintiff  in  this  action.  Church 
could  have  made  plaintiff  a  party  under  the  provisions  of  the 
Code  of  Civil  Procedure  (§  1503). 

The  point  made  by  the  respondents,  that  the  complaint 
sounds  in  tort,  and  recovery  cannot  be  sustained  thereunder  in 
the  absence  of  proof  of  fraud,  cannot  be  upheld.  On  reading 
the  complaint  it  is  clear  that  this  is  not  an  action  to  recover 
damages  on  account  of  the  alleged  fraud  of  the  defendants,  but 
is,  as  we  have  before  intimated,  an  equitable  action  to  redeem 
these  premises.  The  other  points  not  discussed  have  been 
examined. 

The  judgment  appealed  from  should  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


Stephen   U.    Cadwell,    Respondent,   v.    Marks   Arnheim, 

Appellant. 

1.  Driving  Horses  on  Highway  —  Duty  to  Control  Them.  A  per- 
son driving  horses  upon  a  highway  is  not  compelled  by  law  to  keep  them 
absolutely  under  control,  but  is  bound  only  to  exercise  that  reasonable 
degree  of  diligence  and  care  which  a  man  of  ordinary  prudence  might  be 
expected  to  exercise  under  the  same  circumstances. 

2.  Trial —  Question  for  Jury  —  Negligence.  A  question  of  negli- 
gence should  not  be  submitted  to  a  jury  where  the  facts  are  equally  con- 
sistent with  the  presence  or  the  absence  of  negligence,  or  where  the  jury 
could  do  no  more  than  surmise  as  to  the  negligence  of  the  defendant. 

3.  Negligence  —  Expert  Evidence.  Mere  opinions  of  skilled  horse- 
men, who  did  not  see  the  occurrence,  to  the  effect  that  a  runaway  team 
could  be  guided,  if  not  stopped,  are  not  sufficient  to  make  a  case  for  the 
jury  as  to  the  negligence  of  an  experienced  coachman,  who  testifies  with 
some  corroboration,  and  without  any  contradiction,  except  by  such  opin- 
ions, that  he  kept  his  runaway  team  on  the  right  side  of  the  road  until  a 
curve  to  the  right  was  reached,  when  all  his  efforts  could  not  prevent  the 
team  from  goiug  straight  ahead  across  the  roadway  and  running  into 
another  team,  where  it  is  also  shown  that  the  horses,  which  are  conceded 
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to  be  gentle,  became  unmanageable  and  ran  away  through  fright  caused 
by  gravel  or  mud  thrown  against  one  of  them  by  a  passing  trotting 
horse. 

Cadwell  v.  Arrikeim.  81  Hun,  89,  reversed. 

(Argued  February  10,  1897;  decided  March  2,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Octo- 
ber 19,  1894,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  also  affirmed  an  order  denying  a 
motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Christopher  Fine  for  appellant.  The  plaintiff  failed  to 
prove  any  negligence  on  the  part  of  the  defendant  or  of  his 
driver,  or  any  facts  which  constituted  a  cause  of  action  against 
the  defendant.  (Gottwald  v.  Bernheimer,  6  Daly,  212 ;  Quin- 
tan v.  &  A.  R.  Co.,  4  Daly,  487 ;  Furlong  v.  B.  cfe  &  A.  R. 
Co.,  6  Daly,  214 ;  Albert  v.  B.  S.  R.  Co.,  2  Daly,  389 ;  Cotton 
v.  Wood,  8  C.  B.  [X.  S.]  566;  Hammock  v.  White,  11  C.  B. 
[X.  S.]  588 ;  Goodman  v.  Tat/lor,  5  C.  &  P.  410  ;  Cox  v. 
Burbridge,  13  C.  &  B.  [X\  S.]  430 ;  Bigeloxo  v.  Read,  51 
Me.  325;  1  Thompson  on  Xeg.  61,  62;  Broxon  v.  Collins^ 
53  X.  H.  442 ;  Gray  v.  Tompkins,  40  X.  Y.  S.  R.  546.) 

As  R.  Dyett  for  respondent.  The  court  properly  refused 
to  nonsuit  the  plaintiff  when  he  rested  his  case,  and  also  when 
the  motion  was  renewed  at  the  close  of  the  evidence.  (S.  <& 
S.  P.  R.  Co.  v.  Thatcher,  11  X.  Y.  112;  McCotter  v. 
Hooker,  8  X.  Y.  497;  Colt  v.  S.  A.  R.  R.  Co.,  49  X.  Y. 
671 ;  Brown  v.  M.  R.  R.  Co.,  1  How.  App.  Cas.  52-66 ; 
Volkmar  v.  M.  R.  Co.,  134  X.  Y.  418 ;  Wolfkiel  v.  S.  A. 
R.  Co.,  38  X.  Y.  49 ;  Putnam  v.  B.  db  S.  A.  R.  R.  Co.,  55 
X.  Y.  108  ;  A.  Jut.  Bank  v.  Wheelock,  82  X.  Y.  118  ;  Rehberg 
v.  Mayor,  etc.,  91  X.  Y.  138 ;  Durkin  v.  Sharpe,  12  X.  Y. 
Wkly.  Dig.  421.)  The  motion  for  a  nonsuit  was  properly 
denied,  and  so  was  the  motion  for  a  new  trial  on  the  minutes. 
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(Yolkmar  v.  M.  R.  Co.,  134  X.  Y.  418;  Wohlfahrt  v. 
Beckert,  92  N.  Y.  490.)  None  of  the  defendant's  exceptions 
to  the  court's  charging  the  plaintiiTs  requests  were  well  taken. 
(1  R  S.  695,  §  1 ;  S.  &  R  on  Neg.  §§  650-652 ;  C,  *fc.,  R.  R 
Co.  v.  Grames,  34  N.  E.  Rep.  613;  54  N.  Y.  230;  1  E.  D. 
Smith,  7S;  Cooper  v.  E.  T.  Co.,  75  N.  Y.  116;  Spoontrv. 
B.  C.  R.  R.  Co.,  54  N.  Y.  230  ;  Illckenbottom  v.  D.,  Z.  cfe  W. 
R.  R.  Co.,  122  N.  Y.  91 ;  Cahhoell  v.  X.  J.  S.  Co.,  47  N.  Y. 
282;  Losee  v.  Buchanan,  51  N.  Y.  492.) 

Gray,  J.  The  plaintiff  brought  this  action  to  recover  dam- 
ages from  the  defendant  for  injuries  sustained  by  himself  and 
to  his  horses  and  carriage,  as  the  result  of  being  run  into  by  a 
pair  of  horses  attached  to  a  carriage,  belonging  to  the  defend- 
ant and  driven  by  his  coachman.  The  charge  is  that  the 
horses  and  carriage  were  negligently  driven  by  the  defendant's 
servant,  at  the  time.  The  defendant,  in  his  answer,  denied  the 
negligence  and  set  up  in  defense  that  the  occurrence  coin- 
plained  of  was  due  to  the  horses  having  become  frightened 
and  unmanageable,  and  was  without  any  fault  on  the  part  of 
himself,  or  of  his  servant.  The  trial  of  the  issues  resulted  in 
the  submission  of  the  case  to  a  jury,  who  returned  a  verdict 
for  the  plaintiff.  From  an  affirmance  by  the  General  Term 
of  the  judgment  entered  upon  the  verdict,  the  defendant  has 
appealed  to  this  court. 

The  serious  question,  which  is  now  presented  to  us  upon 
this  record,  is  whether  the  evidence  justified  the  submission  of 
the  case  to  the  jury.  Viewing  it  in  the  light  most  favorable 
to  the  plaintiff,  it  seems  impossible  to  resist  the  conclusion 
that  he  sustained  the  injuries  to  his  person  and  property,  of 
which  lie  complains,  through  an  inevitable  accident  and  that, 
so  far  from  the  evidence  disclosing  some  act  of  commission  or 
of  omission  on  the  part  of  the  defendant's  coachman  which 
permitted  the  occurrence,  it  shows  that,  though  an  experi- 
enced driver,  he  found  himself  unable  to  avoid  running  into 
the  plaintiff's  horses  and  carriage.  The  main  facts  are  not 
disputed.     In  the  afternoon  of  April  30th,  1891,  the  defend- 
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ant's  coachman  was  driving  a  pair  of  horses  attached  to  a  vic- 
toria, in  which  were  seated  the  defendant's  wife  and  mother- 
in-law.  They  were  upon  what  is  known  as  the  westerly 
drive  of  the  Central  park,  in  the  city  of  New  York,  when  a 
passing  horse  and  wagon  threw  up  some  gravel  or  mud  upon 
the  nigh,  or  left-hand,  horse  of  the  defendant's  pair ;  with  the 
effect  of  so  frightening  him,  that  he  kicked  up  and  got  his 
right  hind  leg  over  the  carriage  pole.  [Ipon  this  happening, 
the  pair  of  horses  became  unmanageable  and  ran  away.  They 
were  proceeding  in  a  northerly  direction  at  the  time  and  were 
upon  the  right-hand  side  of  the  road.  In  running  away,  they 
kept  upon  a  straight  line  on  the  right  side  of  the  road,  until 
they  reached,  after  a  run  of  two  or  three  blocks,  a  part  of  the 
drive  where  it  curved  to  the  right  hand.  At  that  point  the 
frightened  horses,  continuing  in  their  straight  course,  crossed 
the  driveway  and  kept  on  upon  the  left  side.  The  plaintiff's 
horses  and  carriage  were  then  coming  south  upon  the  drive, 
keeping  to  the  right  side  of  the  road  in  that  direction,  and 
were  first  seen  by  the  defendant's  coachman  when  some  two 
hundred  feet  apart  and  approaching  each  other  head  on. 
According  to  the  plaintiff's  account,  he  had  no  opportunity  to 
get  out  of  the  way  and  was  on  the  extreme  right  of  the  road. 
He  said  that  the  defendant's  horses  were  running  away  when 
he  first  saw  them  ;  but  he  did  not  know  what  had  made  them 
do  so.  The  horses  met  head  to  head  ;  throwing  the  plaintiff's 
horses  down  and  himself  out  of  the  carriage.  The  only  other 
persons  who  could  testify  as  to  the  runaway  and  the  collision 
were  the  defendant's  coachman  and  the  two  ladies  in  his  car- 
riage. It  was  conceded  upon  the  trial  that  the  defendant's  horses 
were  perfectly  gentle,  and  they  had  been  driven  by  the  same 
coachman  for  a  little  over  two  years.  There  had  been  no  previ- 
ous experience  with  them,  which  indicated  any  disposition  to 
run  away,  and  everything  about  the  harness  and  carriage  was  in 
proper  shape  and  in  good  condition.  The  coachman  was  a  man 
of  about  forty  years  of  age  and  had  been  driving  for  over  twenty- 
one  years.  He  had  driven  for  the  defendant  for  something 
over  four  years  and  one  of  the  plaintiff's  own  witnesses  testi- 
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fied  to  his  being  a  very  skillful  driver.  At  the  time  of  the 
trial  he  was  not  in  the  employment  of  the  defendant.  He 
had  remained  in  his  employment  for  over  a  year  after  the 
accident ;  but  had,  some  months  before  the  trial,  retired  upon 
a  farm  which  he  had  bought.  He  testified  to  the  near,  or  left- 
hand,  horse  of  his  pair  having  become  frightened  by  being 
struck  with  the  gravel  or  mud  thrown  by  the  passing  trotting 
horse,  to  his  horse's  leg  having  caught  over  the  carriage  pole, 
and  to  the  pair,  thereupon,  running  away.  He  said  :  "  They 
ran  straight  as  far  as  the  road  was  straight  and  then  when 
they  came  to  the  curve  they  went  to  the  gutter.  I  tried  with 
all  my  might  to  pull  them  out  of  the  gutter  and  could  not  do  it. 

*  *  *  I  kept  them  on  my  own  side  as  far  as  the  road  went 
straight,  but  when  they  came  to  the  curve  they  went  straight 
on,  and  I  could  not  get  them  out.  They  went  to  the  gutter 
and  I  pulled  them,  on  the  off  horse,  with  ail  my  might  and  I 
could  not  get  them  out  of  there.  I  pulled  and  was  pulling 
and  was  doing  all  that  I  possibly  could  all  the  time  to  stop 
them  and  steer  them.  *  *  *  When  the  team  got  into  the 
gutter  on  the  left-hand  side  of  the  drive,  I  tried  to  pull  them 
onfall  I  could  and  stop  them;  tried  to  get  them  back  to  my 
own  side.  I  first  6aw  the  plaintiff's  team  —  Mr.  Cadwell's 
team  —  about  a  block,  or  a  little  over  a  block  north.  *  *  * 
These  efforts  on  my  part  continued  until  I  struck  him  —  Mr. 
Cadwell's  team.  *  *  *  From  my  experience  as  a  driver 
of  coaches,  horses  attached  to  coaches,  it  was  not  possible  for 
any  driver  to  have  stopped  that  team  in  the  condition  it  then 
was.  I  had  no  premonition,  or  any  notice  of  any  kind,  that 
anything  was  going  to  occur  to  frighten  either  of  my  horses. 

*  *  *  My  horses  left  the  right  side  of  the  road  and  went 
to  the  left  at  the  place  where  the  road  got  the  bend.  There 
the  horses  ran  right  straight  up.  That  point  was  about  a 
block  and  a  half  from  where  my  team  struck  Mr.  Cadwell's. 
As  near  as  I  can  tell,  that  is  when  my  team  struck  the  gut- 
ter. I  tried  my  best  to  pull  them,  to  pull  the  oft  horse  out, 
and  take  the  near  side  out  of  the  gutter,  but  could  not 
do  it.     When   I  approached  Mr.  Cadwell,  I  had  both  hands 
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on  the  line,  pulling  my  right-hand  side  the   best  I  could ; 
pulling  my   horses   trying  to   get  them  to  6top  and  trying 
to    get    them  out  of  the  gutter;    pulling    to    steer    clear 
of  Mr.  Cadwell  and  pulling  to  stop  them.     I  had  not  got 
them  at  all  under  control."     In  answer  to  the  question,  as 
to  whether  it  was  possible  for  him  to  have  stopped  or  con- 
trolled his  horses  at  the  time  they  became  frightened,  or  dur- 
ing any  of  the  time  until  the  collision  occurred,  he  answered, 
"  No."     Without  quoting  further  from  his  evidence,  his  testi- 
mony is  explicit  and  unvarying  that  his  horses,  having  become 
frightened,  got  beyond   his  control  and  that  when  the  road 
curved  away  to   the   right,  the   maddened   horses  kept  on, 
in  the  straight  course  which  they  had  been  running  in,  until 
they  struck  the  gutter  on  the  other  side  of  the  driveway,  and 
that,  at  no  time,  before  or  after  he  saw  the  plaintiff  coming  in 
his  direction,  was  he  able  either  to  stop  his  horses,  or  to  pull 
them  back  over  to  the  right-hand  side  of  the  road.     His  testi- 
mony, that  the  nigh  horse  of  his  pair  got  his  leg  over  the 
carriage    pole,    was    confirmed    by    one    of    the    plaintiffs 
witnesses,  a  park  policeman  named  Murphy.     Murphy  was  one 
of  the  oldest  mounted  policemen  in  the   park  ;  had  been  a 
driver  before  joining  the  force  and  seems  to  have  had  a  good 
deal  of  experience  in  catching  runaways  in  the  park.     He 
described,  particularly,  the  condition  in  which  he  found  things 
after  the  collision  and  could  not  be  shaken  in  his  statement 
that  the  defendant's  nigh  horse  had  his  right  hind  leg  over 
the  pole.     Upon  having  his  attention  called  to  a  statement  by 
another  witness,  a  park  patrolman,  that  it  was  the  off,  or  right- 
hand,  horse  which  had  its  hind  leg  over  the  pole,  he  replied  : 
"  I  guess  he  is  no  horseman.     It  is  only  a  mistake  of  his." 
The  plaintiff  made  no  attempt,  later  in  the  case,  to  affect,  or 
to  correct,  this  evidence  of  Murphy.     It  must  be  regarded  as 
established  in  the  case,  that  the  cause  of  the  runaway  and  the 
condition  of  the  nigh   horse  were  as  described  by  the  coach- 
man.   The  defendant's  wife,  also,  gave  corroborative  testimony 
sls  to  the  horses  being  frightened  by  the  passing  buggy  and  as 
to  the  course  pursued  by  them.     She  said  the  driver  seemed 
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to  be  doing  all  that  he  could  to  control  the  horses,  as  to  their 
speed  and  as  to  the  direction  in  which  they  were  going.  The 
defendant's  mother-in-law  testified  to  the  same  effect  and,  also, 
to  the  horse  on  the  left  side  having  his  leg  over  the  carriage 
pole. 

The  theory  of  the  plaintiff,  in  seeking  to  hold  the  defendant 
responsible  for  what  occurred,  was  that  the  coachman  might 
have  so  controlled  his  horses  after  they  ran  away  as  to  avoid 
the  collision.  As  it  was  said  in  the  prevailing  opinion  at  the 
General  Term  :  "  The  defendant  was  not  held  responsible  for 
the  runaway,  but  for  the  negligence  of  his  driver  in  not  at 
the  time  properly  guiding  the  horses."  Acting  upon  that 
theory  of  the  defendant's  responsibility,  the  plaintiff  intro- 
duced evidence  by  persons  skilled  in  driving  horses,  to  show 
that  while  runaway  horses  may  not  be  stopped,  yet  that  they 
can  be  guided.  The  admissibility  of  that  kind  of  expert  evi- 
dence was,  perhaps,  questionable  ;  but  its  presence  cannot 
be  said  to  affect  the  result  in  the  present  case.  It  was  the 
object  of  the  plaintiff  to  show  by  that  sort  of  evidence  that 
the  coachman,  finding  himself  carried  to  what  was  the  wrong 
side  of  the  road,  under  the  established  rule  for  driving  upon 
the  highway,  was  bound  to  guide  his  horses  over  to  the  right- 
hand  side  of  the  road,  and  that,  by  a  proper  effort  to  do  so, 
he  could  have  accomplished  it. 

If  it  could  be  said  that  this  case  depended  upon  the  weight 
to  be  attached  to  the  skilled  opinions  given  upon  either  side, 
as  to  the  possibilities  for  controlling  or  guiding  runaway 
horses,  we  shouM  not  be  disposed  to  interfere  with  the  result 
reached  in  the  trial  court ;  but  we  find  ourselves  differing 
with  the  General  Term  justices  l>elow,  in  relation  to  the  effect 
in  this  case  of  the  evidence  given  by  the  expert  horsemen, 
who  were  examined  as  witnesses.  None  of  them  witnessed 
the  occurrence  of  this  runaway  and  we  are  not  dis- 
posed to  hold  that  the  opinions  of  such  persons  are  sufficient 
to  raise  an  issue  as  to  the  conduct  of  the  defendant's  coach- 
man. Persons,  who  had  6een  what  occurred  and  who  had 
observed  the  acts  of  the  coachman  at  the  time,  might,  very 
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properly,  give  their  testimony  and,  if  it  conflicted  with  that  of 
the  coachman,  an  issue  would  arise  which  only  the  jury  should 
determine.  But  the  evidence  as  to  what  the  coachman  did, 
given  by  himself  and  by  the  ladies  in  the  carriage,  was  not 
contradicted  and,  admitting  that  the  ladies  may  have  been 
interested  in  giving  their  statements,  or  that  they  may  have 
been  incapable  of  seeing  exactly  what  was  done,  the  evidence 
of  the  coachman  is  not  to  be  rejected,  nor  his  credibility 
deemed  to  be  affected,  simply  because  of  his  connection  with 
the  matter.  In  addition  to  his  evidence  being  uncontra- 
dicted, the  circumstances  wrere  such  as  to  give  to  it  every  ele- 
ment of  veracity.  Xot  only  his  own  safety,  but  that  of  the 
ladies  in  his  care  and  of  those  upon  the  highway,  were 
involved  in  the  result  of  his  efforts  to  control  the  maddened 
horses  and  he  possessed  the  skill  of  an  experience  of  twenty- 
one  years. 

The  question  before  the  trial  court  was  as  to  the  responsi- 
bility of  the  defendant  for  the  damage  sustained  by  the  plaintiff 
in  this  collision.  There  is  no  rule  of  law,  which  compels  a 
person  driving  horses  upon  a  highway  absolutely  to  keep  them 
under  control.  He  is  bound  only  to  exercise  that  reasonable 
degree  of  diligence  and  care,  which  a  man  of  ordinary  pru- 
dence might  be  expected  to  exercise  under  the  same  circum- 
stances. If  the  servant  of  the  master  is  driving,  the  latter  is, 
of  course,  responsible  for  the  omission  by  his  servant  of  the 
diligence  and  care  exacted  by  the  rule.  The  legal  duty  owing 
by  the  defendant  to  the  plaintiff  was  that  his  coachman  should 
be  competent  and  should,  to  the  l>est  of  his  ability,  so  manage 
his  horses,  while  upon  the  public  highway,  as  to  prevent  them 
from  being  the  cause  of  any  injury  to  those  rightfully  there. 
Incompetency,  due  to  the  want  of  experience,  or  to  other 
causes  affecting  the  personality  of  the  driver ;  or  recklessness 
in  driving,  whether  in  maintaining  an  improper  rate  of  speed, 
or  in  failure  to  exercise  proper  skill  and  vigilance ;  or  the  use 
of  horses  known  to  be  vicious  and  unreliable  in  harness ;  these 
and,  possibly,  other  conditions  should  ordinarily  exist  in  order 
to  predicate  negligence  of  one  driving  upon  the  public  way. 
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In  the  course  of  the  affairs  of  life,  accidents  must  happen  and 
if  they  are  not  attributable  to  the  breach  of  6ome  legal  duty 
owing  to  the  sufferer,  he  is  without  legal  right  to  complain. 
In  actions  for  the  recovery  of  damages,  charged  to  the  negli- 
gent acts  of  a  defendant,  it  must  appear  that  there  has  been 
some  breach  of  duty  on  his  part,  or  of  those  towards  whom  he 
stands  in  the  position  of  a  master,  and  affirmative  proof  must 
be  given,  which  shows,  or  tends  to  show,  the  negligence  of  the 
master  or  the  servant.  It  will  not  do  to  submit  a  question  of 
negligence  to  a  jury,  where  the  facts  are  equally  consistent 
with  the  presence  or  the  absence  of  negligence;  or  where 
the  jury  could  do  no  more  than  surmise  as  to  the  negligence 
of  the  defendant.  The  difficulty  with  the  plaintiffs  case  was 
that  the  facts  failed  either  to  disclose  any  fault  in  the  driver  of 
the  defendant's  horses,  or  to  warrant  a  jury  in  deciding  that  he 
could  have  controlled  the  action  of  the  frightened  animals. 
There  was  absolutely  no  evidence  on  the  part  of  the  plaintiff 
to  show  that  the  defendant's  servant  was  negligent  in  the  per- 
formance of  any  duty  ;  unless  the  opinions  of  persons,  who 
were  not  witnesses  of  the  occurrence,  as  to  what  a  driver  might 
have  done  in  such  an  emergency,  can  be  regarded  as  such  evi- 
dence ;  and  that  we  are  not  prepared  to  hold.  On  the  other 
hand,  there  was  the  testimony  of  the  coachman  himself,  which 
was  not  shaken,  or  affected  as  to  its  credibility,  by  the  evidence 
of  any  facts,  to  the  effect  that  all  his  efforts  to  stop,  or  to 
direct,  the  horses,  were  futile.  With  that  evidence  in  the  case, 
slightly  corroborated  as  it  was  by  that  of  the  ladies  in  the  car- 
riage, it  was  error  to  deny  the  motion  made  on  behalf  of  the 
defendant  for  a  nonsuit.  To  submit  the  case  to  the  jury,  under 
the  evidence,  was  to  invite  their  speculation  upon  the  ques- 
tion ;  with  nothing  in  the  facts  to  militate  against  the  truth  of 
the  coachman's  statements.  It  was  more  than  permitting 
them  to  surmise  as  to  the  negligence  of  the  defendant's  servant ; 
it  was  permitting  them  to  decide  that  question  adversely  to 
him,  in  the  face  of  the  positive  testimony  and  upon  opinion 
evidence  of  little,  if  of  any,  value,  under  the  circumstances. 
For  the  error  in  refusing  to  nonsuit  the   plaintiff,  there 
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should  be  a  reversal  of  the  judgment  and  a  new  trial  of  the 
action. 

The  judgment  appealed  from  should  be  reversed  and  a  new 
trial  ordered ;  with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


Mary  E.  Ward,  Respondent,  v.  George  B.  Boyce, 
Appellant. 

1.  Former  Adjudication.  The  record  of  a  former  judgment  between 
the  same  parties,  in  which  the  same  question  was  involved  and  deter- 
mined, is  a  bar  or  conclusive  evidence  in  a  subsequent  action  upon  the 
question  so  involved  and  decided;  but  it  must  appear  that  the  court  in 
the  first  action  had  jurisdiction. 

2.  Judgment  op  Sister  State — Trustee  Process.  The  judgment 
of  a  court  of  a  sister  state  recovered  upon  trustee  process  or  attach- 
ment proceedings  in  which  the  defendant  is  not  personally  served  with 
process  and  does  not  appear,  is  effectual  only  to  bind  such  property  of  the 
debtor  as  is  found  within  the  jurisdiction. 

8.  Due  Process  of  Law  —  Proceeding  in  Rem.  To  constitute  due 
process  of  law  in  a  proceeding  in  rem,  whereby  a  party  may  be  deprived 
of  his  property  without  personal  service  of  process  upon  him,  or  voluntary 
appearance,  the  res  must  be  seized  or  attached,  or  at  least  must  be  within 
the  jurisdiction. 

4.  Judgment  Authorized  by  Statute  —  Faith  and  Credit  in  Other 
State.  In  order  to  entitle  a  judgment,  authorized  by  statute,  to  full 
faith  and  credit  in  another  jurisdiction,  it  must  appear  that  the  statute 
contemplated  a  judicial  proceeding  which  constitutes  due  process  of  law. 

5.  Judgment  on  Trustee  Process  —  Effect  on  Note  Held  by  Non- 
resident. The  owner  of  a  note, who  resides  in  this  state  is  not  bound  by 
a  judgment  of  a  justice  of  the  peace  in  Vermont  on  a  trustee  process 
adjudging  a  recovery  upon  the  note  in  favor  of  a  creditor  of  the  owner's 
husband,  where  judgment  by  default  was  first  rendered  against  the  hus- 
band for  his  debt,  without  service  of  any  kind  upon  the  nonresident  hus- 
band or  wife,  or  any  proof  that  she  had  any  property  or  credits  within  the 
state  of  Vermont,  although,  after  disclosure  by  the  muker  of  the  note  as 
trustee,  she  was  personaHy  served  in  that  state  with  a  citation  to  show 
cause  why  the  note  should  not  be  applied  upon  the  judgment,  but  did  not 
appear,  since  the  final  proceeding  of  which  she  had  notice  rested  upon  the 
prior  judgment  which  was  void  for  want  of  jurisdiction. 

6.  Judgment  as  Evidence  —  Extrinsic  Proof  of  Facts  Deter- 
mined.   The  fact  that  plaintiff  was  not  the  owner  of  a  note  at  the  com- 
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mencemeDt  of  the  action  thereon  is  not  proved  by  the  record  of  proceed- 
ings subsequently  commenced  in  a  Justice's  Court  in  another  state,  which 
contains  no  pleadings  to  show  the  actual  issue,  nor  any  findings  to  show 
that  the  fact  now  in  question  was  litigated  or  determined  when  it  is  not 
aided  by  extrinsic  proof  on  this  point,  although  it  shows  that  judgment 
was  rendered  for  a  recovery  on  the  note  in  favor  of  a  creditor  of  the  hus- 
band of  the  present  plaintiff,  and  providing  that  the  maker  should,  upon 
payment  to  him,  be  released  and  discharged  from  all  liability  on  the  note. 

7.  Situs  of  Note  —  Jurisdiction  in*  Trustee  Process.  A  note  held 
by  a  non- resident  which  is  payable  where  he  resides  has  its  situs  there, 
and  is  in  no  sense  property  of  the  debtor,  or  within  the  power  of  the  courts 
at  the  debtor's  residence  for  the  purpose  of  making  any  decree  in  trustee 
process  affecting  its  title  or  ownership. 

Ward  v.  Boyce,  80  Hun,  499,  affirmed. 

(Argued  February  5,  1897;  decided  March  2,  1897.) 

Appeal,  by  permission,  from  a  judgment  of  the  General 
Term  of  the  Supreme  Court  in  the  third  judicial  department, 
entered  October  3,  1894,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Circuit  without  a  jury. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  6tated  in  the  opinion. 

J.  Sanford  Potter  for  appellant.  If  the  proceedings  and 
judgment  in  Vermont  were  had  and  taken  in  accordance  with 
the  laws  of  Vermont,  they  were  binding  and  conclusive  upon 
George  P.  Boyce,  and  may  be  pleaded  in  abatement  to  the 
action  here.  (Embree  v.  I/anna,  5  Johns.  101 ;  Williams  v. 
Inyersoll,  89  X.  .Y.  508  ;  M.  L.  Ins.  Co.  v.  Harris,  7  Otto, 
331;  Pen  n  oyer  v.  Xeff,  95  l\  8.  714;  Douglass  v.  P.  Ins. 
Co.,  138  X.  Y.  209 ;  Gray  v.  I),  tfc  //.  C  Co.,  5  Abb.  [X.  C] 
131.)  The  proceedings  and  judgment  were  had  and  taken 
strictly  in  accordance  with  the  laws  of  Vermont,  providing  for 
the  maintenance  of  actions  by  trustee  process.  (R.  L.  of  Ver- 
mont, eh.  63,  §§  1U07,  1081 ;  Leonard  v.  C.  S.  X  Co.,  84 
X.  Y.  48;  Gormley  v.  Clark,  134  U.  S.  338;  McElvaine  v. 
Brush,  142  U.  S.  155  ;  Morhy  v.  L.  S.  tt* M.  S.  It.  Co.,  146  U. 
S.  1G2;  Spofford  v.  Paae,  15  Vt.  490;  Morris  v.  Ja^,  30 
Vt.  7G  ;  Holmes  v.  Clark,  40  Vt.  20;  Stearns  v.  Wrisfcy,  30 
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Yt.  mi ;  Marsh  v.  Davis,  24  Yt.  370 ;  Nicholas  v.  IloojHr,  61 
Yt.  295 ;  llogtl  v.  Mutt,  02  Yt.  255.)  A  court  of  a  justice  of 
the  peace  in  the  state  of  Yermont  is  a  superior  court.  (R.  L.  of 
Yt.  §  82(> ;  Hibhard  v.  Davis,  1  Aiken,  296* ;  Brown  v.  EdL- 
son,  23  Yt.  448.)  The  fact  that  final  judgment  in  the  Yer- 
mont suit  was  not  rendered  until  after  the  commencement  of 
the  action  in  this  6tate  is  not  important.  (Embree  v.  Ilanna, 
5  Johns.  101.)  The  claimant,  Mrs.  Mary  Ward,  did  not  appear, 
but  suffered  default.  (5  Am.  &  Eng.  Ency.  of  Law,  4G1,467, 
4*59.)  The  record  of  judgment  offered  in  evidence  was  prop- 
erly authenticated.     (Brown  v.  Edison,  23  Yt.  448.) 

0.  F.  Davis  for  respondent.  The  record  of  the  proceed- 
ings served  upon  the  plaintiff,  Mary  E.  Ward,  at  Montpelier, 
Yermont,  November  21,  1893,  to  appear  at  Poultney,  Ver- 
mont, in  six  days  thereafter,  distant  125  miles  therefrom, 
shows  that  the  purported  judgment  taken  against  M.  Eugene 
Ward,  her  husband,  before  this  justice  of  the  peace  was 
irregular  and  absolutely  void  upon  its  face  under  the  statute 
laws  of  the  state  of  Yermont.  (Yermont  Stat.  §  1081.) 
The  judgment  rendered  by  the  justice  on  the  ninth  day  of 
October  against  M.  Eugene  Ward  was  void  under  the  laws  of 
the  state  of  New  York  and  in  violation  of  the  14th  amend- 
ment of  the  Constitution  of  the  United  States.  (Martin  v. 
C.  F.  7?.  R.  Co.,  50  Hun,  347;  Douglas  v.  P.  Ins.  Co.,  138 
N.  Y.  221.)  The  defendant  in  this  attachment  suit,  M. 
Eugene  Ward,  never  owned  this  note ;  therefore,  it  could  not 
be  attached  as  his  property  either  as  assignor  or  owner. 
(  Williams  v.  Ingersoll,  89  N.  Y.  508.)  The  record  is  silent 
as  to  this  note  of  plaintiff's  or  debt  being  attached,  nor  does 
the  officer's  return  show  that  he  attached  any  property,  nor  was 
any  inventory  of  such  property  made  as  required.  (Yermont 
Stat.  §  881.)  This  note  was  a  written  obligation  for  the  pay- 
ment of  money  made  at  Granville,  N.  Y.,  and  payable  to  the 
order  of  plaintiff  who  resided  there.  (Osgood  v.  Maguire,  61 
N.  Y.  524,  529;  Williams  v.  Ligersoll,  89  X.  Y.  523.) 
Plaintiff  was  not  bound  to  appear  in  a  foreign  state  or  jurisdic- 
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tion  to  assert  her  right  to  this  note  on  the  notice  served  on 
her.  (Vermont  Stat.  §  1122;  Williams  v.  Ingersoll,  89  N. 
Y.  525.) 

Y^JTBRrEX,  J.  This  appeal  involves  a  very  small  sum  of 
money,  but  legal  principles  of  great  importance.  The  action 
was  on  a  promissory  note  of  $150,  made  by  the  defendant, 
payable  to  the  order  of  the  plaintiff  one  day  after  date,  which 
was  September  4th,  1S1>3.  The  defendant,  by  his  answer,  put 
in  issue  the  allegation  of  the  complaint,  that  the  plaintiff  was 
the  owner  of  the  note,  and  set  forth  certain  proceedings  in  a 
Justice's  Court  in  the  state  of  Vermont,  commenced  bv  what 
is  called  trustee  process  in  that  state,  against  the  plaintiffs 
husband  and  the  defendant,  by  one  Ilerrick,  claiming  to  be  a 
creditor  of  the  husband. 

It  is  alleged  that  in  that  proceeding,  to  which  the  plaintiff 
was  made  a  party,  it  was  adjudged  by  a  court  of  competent 
jurisdiction,  proceeding  under  and  according  to  the  laws  of 
that  state,  that  the  note  in  suit  was  not  the  property  of  the 
plaintiff,  but  of  her  husband,  and  that  this  defendant  should 
pay  the  amount  to  Ilerrick,  the  husband's  creditor,  in  satisfac- 
tion of  his  claim  or  judgment  pro  tanto.  j       *  \    *  v 

On  the  trial  of  this  action  the  plaintiff  produced  the  note, 
the  execution  of  which  was  admitted,  and  this  established  the 
fact,  prima  facie,  that  the  plaintiff  was  the  owner  and  holder 
thereof.  The  defendant  then  gave  in  evidence  tfye  record  of 
proceedings  in  the  Justice's  Court  in  Vermont  and  the  statute 
law  of  that  state  which  it  was  claimed  authorized  the 
proceeding. 

\  It  appears  also,  or  was  admitted,  that  the  plaintiff  and  her 
husband  resided,  when  the  note  was  given  and  several  years 
before,  and  at  the  time  of  the  trial,  in  Washington  county  in 
this  state,  and  the  defendant  in  the  state  of  Vermont"**  The 
issues  in  the  case  were  tried  by  the  court  without  a  jury,  and 
it  was  found,  among  other  things,  that  the  plaintiff  was  the 
owner  and  holder  of  the  note.  The  proceedings  under  the 
trustee  process  in  Vermont,  as  they  appeared  by  the  record, 
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were  also  found  arid  certain  sections  of  the  statutes  of  that 
state  under  which  the  proceedings  were  had  appear  in  the 
findings.  The  court  gave  judgment  for  the  plaintiff,  and  the 
General  Term  affirmed  the  decision,  but  allowed  the  defend- 
ant to  appeal  to  this  court. 

^It  is  important  at  the  outset  to  know  and  bear  in  mind  what 
the  issue  between  the  parties  was.  It  was  not  that  the  note 
had  been  paid  or  discharged  or  merged  in  the  judgment  in 
Vermont,  but  that  the  plaintiff  was  not  the  owner.""\  Tne  fssue 
was,  therefore,  one  of  fact,  or  perhaps  presented  a  mixed 
question  of  law  and  fact.  [The  plaintiff  met  this  issue  by  the 
production  of  the  note  at  the  trial,  and  the  defendant  by  the 
production  of  the  record.  If  the  record  adjudged  the  fact  that 
the  plaintiff  was  not  the  owner  of  the  note,  but  that  some  one 
else  was,  and  the  plaintiff  was  a  party  to  that  suit,  and  the 
proceedings  were  of  such  a  character  as  to  bind  the  plaintiff 
in  another  jurisdiction  and  in  another  action,  it  might  be  diffi- 
cult to  sustain  this  judgment.  The  real  question  was  whether 
the  record  was  conclusive  evidence  in  favor  of  the  defendant 
of  the  disputed  fact,  viz.,  that  the  plaintiff  owned  the  note. 

There  are  some  propositions  growing  out  of  the  general 
question  so  familiar  and  elementary  that  they  may  be  assumed 
without  argument.  The  record  of  a  former  judgment 
between  the  same  parties,  in  which  the  same  question  was 
involved  and  determined,  is  a  bar  or  conclusive  evidence  in  a 
subsequent  action  upon  the  questions  so  involved  and  decided  : 
but  it  must  appear  that  the  court  in  the  first  action  had 
jurisdiction. 

The  judgment  of  a  court  of  a  sister  state  recovered  upon 
trustee  process  or  attachment  proceedings,  in  which  the  defend- 
ant is  not  personally  served  with  process,  and  does  not  appear, 
is  effectual  only  to  bind  such  property  of  the  debtor  as  is 
found  within  the  jurisdiction.  It  can  form  no  basis  for  a 
personal  judgment,  and  cannot  affect  the  title  of  property  not 
seized  or  attached,  and  not  within  the  jurisdiction  of  the  sov- 
eignty  where  the  proceedings  are  had.    j    v   %  x    . 

A  party  cannot  be  deprived  of  property  without  due  pro- 
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cess  of  law,  and  that  term,  in  its  application  to  judicial  pro- 
ceedings, means  a  course  of  legal  proceedings  according  to 
those  rules  and  principles  which  have  been  established  by  our 
jurisprudence  for  the  protection  and  enforcement  of  private 
rights.  If  the  proceedings  involve  the  determination  of  the 
personal  liability  of  the  defendant,  he  must  be  brought  within 
the  jurisdiction  by  service  of  process  within  the  state,  or  vol- 
untary appearance.  If  it  be  a  proceeding  in  rem  the  res  must 
have  been  seized  or  attached,  or  at  least  must  be  within  the 
jurisdiction.  {Reynolds x.  Stockton,  140  U.  S.  254;  Carjki\- 
ter  v.  Strange,  141  U.  S.  87 ;  Louis  v.  Brown  Townshijh  109 
U.  S.  162;  Cromwell  v.  County  of  Sac,  94  U.  S.  351;  lius- 
sell  v.  Place,  Id.  GOG ;  Windsor  v.  McVeigh,  93  U.  S.  274; 
Pennoyer  v.  Nvf,  95  U.  S.  714 ;  Perry  v.  Dickerson,  S5  X. 
Y.  345  ;  Remington  Paper  Co.  v.  O* Dougherty,  SI  N.  Y.  474; 
Durant  v.  Ahendroth,  97  X.  Y  132.) 

The  proceedings  in  Vermont  were  substantially  in  accord- 
ance with  the  statutes  of  that  state.  It  is  not  enough,  however, 
to  show  that  the  judgment  was  authorized  by  statute.  In 
order  to  entitle  it  to  full  faith  and  credit  in  another  jurisdic- 
tion, it  must  appear  that  the  statute  contemplated  a  judicial 
proceeding  in  conformity  with  the  principles  above  stated. 

It  will  be  necessary  to  examine  the  proceedings  had  in  the 
Justice's  Court  in  Vermont  with  some  detail  in  order  to  see 
whether  the  judgment  rendered  is  of  such  a  character,  and 
based  upon  such  proceedings,  as  to  make  it  conclusive  upon 
the  plaintiff  in  this  action  upon  the  question  of  fact  which  was 
in  issue. 

On  the  19th  of  September,  1S93,  less  than  three  months  after 
the  note  in  question  was  made  and  delivered,  a  justice  of  the 
peace  at  Poultney,  in  Vermont,  issued  his  summons  directed 
to  any  constable  in  the  state,  commanding  him  to  attach  the 
goods  of  Eugene  Ward,  the  plaintiff's  husband,  to  the  value 
of  $200,  and  to  notify  him  to  appear  before  the  said  justice, 
at  that  place,  on  the  2d  day  of  October  following,  to  answer 
to  Alonzo  Ilerrick  in  a  plea  of  the  case,  for  that  the  defend- 
ant was  indebted  to  the  plaintiff  in  the  sum  of  $200  for  money 
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had  and  received  ;  and  the  constable  was  also  directed  to 
summon  George  B.  Boyce,  the  defendant  in  this  action, 
trustee  of  said  Eugene  Ward,  to  appear  at  the  same  time  and 
place,  to  make  disclosure,  according  to  law,  of  the  goods, 
rights  and  credits  of  the  said  defendant,  in  his  hands  or  posses- 
sion. There  does  not  appear  to  have  been  any  proof  before 
the  justice  when  this  process  was  issued,  or  any  proof  required 
by  statute,  of  the  important  fact  that  Boyce  was,  in  fact,  the 
trustee  of  the  debtor,  or  had  any  rights  or  credits  in  his  hands 
subject  to  attachment  or  trustee  process.  That  was  assumed 
without  any  proof,  so  far  as  appears.  The  process  described 
the  husband,  the  principal  defendant  and  debtor,  as  a  resident 
of  the  state  of  New  York,  and  the  plaintiff  and  the  alleged 
trustee  as  residents  of  Vermont.  A  constable  made  return  to 
the  justice  in  writing,  that  on  the  19th  day  of  September, 
ls93,  he  served  the  writ  personally  on  the  trustee,  and  that  he 
served  it  on  Ward  the  same  day,  by  delivering  a  copy  to  the 
trustee,  said  Ward  being  a  non-resident  of  the  state,  with  a 
list  of  the  property  attached.  There  is  nothing  in  the  return 
of  the  constable  to  show  that  he  had,  in  fact,  attached  any 
property  whatever.  On  the  2d  of  October,  the  return  day  of 
this  process,  the  plaintiff  appeared,  and  as  it  appeared  to  the 
justice  that  the  defendant  was  out  of  the  state,  the  cause  was 
continued  to  October  9th  thereafter.  On  the  adjourned  day 
the  plaintiff  again  appeared,  and,  as  the  record  states,  ih  the 
defendant,  being  three  times  solemnly  called,  doth  not  come, 
but  thereof  makes  default,"  judgment  was  entered  in  favor  of 
the  plaintiff  and  against  the  defendant,  Ward,  for  §172.45 
<lamages_and  $4.24  costs. 

j  This  judgment  is  the  foundation  of  the  whole  proceeding 
and  the  only  evidence  that  Ward  was  indebted  to  Ilerrick  in 
any  sum  whatever.  It  will  be  seen  that  there  was  no  service 
of  process  of  any  kind  upon  the  non-resident  defendant.  The 
constable,  it  is  true,  states  that  he  served  Ward  by  serving 
on  Boyce,  his  trustee,  but  there  was  nothing  to  show  that  he 
was  such  trustee  in  fact,  and,  hence,  the  service  might  just  as 
well  have  been  made  upon  any  other  citizen   of  Vermont,  if 
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the  constable  took  care  to  describe  him  as  a  trustee.  This  is 
the  only  wajT  that  the  justice  got  jurisdiction  of  the  case.  Up 
to  this  time  there  does  not  appear  to  have  been  the  slightest 
proof  that  the  defendant  had  any  property  within  the  state,  or 
any  credits  in  the  hands  of  any  one,  or  that  the  alleged  trustee 
played  any  part  in  the  proceeding. 

But  the  judgment  being  rendered,  the  record  states  that  he 
appeared  in  court  and  made  the  disclosure  that  he  was  sum- 
moned to  make,  and  this  he  did,  by  an  affidavit  taken  before 
another  officer,  in  which  he  stated  that  he  was  the  tru>tee 
summoned  in  theca>e;  that  on  the  4th  of  September,  18y3, 
he  gave  the  plaintiff  the  note  in  this  suit ;  that  it  was  given 
for  cattle  sold  to  him  by  the  plaintiff,  or  in  her  name  ;  that 
her  husband  was  present  at  the  sale  ;  that  the  note  was  unpaid ; 
that  he  had  not  at  the  time  of  the  service  of  the  writ,  nor  since, 
any  goods,  chattels  or  credits  of  the  defendant  in  his  hands  or 
possesion,  and  he  asked  that,  before  judgment  was  rendered 
against  him,  the  plaintiff  in  this  action,  who  held  the  note,  be 
cited  to  appear  as  claimant. 

There  was  nothing  whatever  in  this  disclosure  or  affidavit 
to  raise  any  question  with  respect  to  the  plaintiffs  title  to  the 
note.  All  that  appeared  was  that  the  defendant  in  this  action 
purchased  certain  property  of  the  plaintiff,  for  which  he  gave 
her  the  note  in  the  presence  of  her  husband.  But  on  motion  of 
Ilerrick,  the  alleged  creditor,  it  was  ordered  that  the  hearing  as 
to  whether  the  tru>tee  "  shall  be  adjudged  chargeable,  and  the 
sum  mentioned  in  slid  diselo>ure  adjudged  to  be  held  by  said 
plaintiff  in  part  satisfaction  of  said  judgment,"  the  proceedings 
were  continued  to  the  ^Tth  day  of  November,  1893,  and  that  the 
wife,  this  plaintiff,  be  notified  of  the  proceedings  in  the  cause, 
and  cited  to  show  cau<e  why  the  sum  mentioned  in  the  dis- 
closure should  not  be  adjudged  to  be  held  by  the  creditor  and 
applied  upon  his  judgment,  and  that,  as  the  wife  was  a  resi- 
dent of  the  state  of  Xew  York,  it  was  ordered  that  she  be 
cited  in  and  notice  given  to  her,  by  delivering  to  her  personally 
a  certified  copy  of  the  record  six  days  prior  to  the  return  of 
the  citation. 
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The  record  shows  that  the  justice  issued  the  citation,  com- 
manding the  plaintiff  in  this  action,  by  name,  to  appear  before 
him  on  the  27th  day  of  November,  1S93,  to  show  cause  why 
the  note  in  suit  should  not  be  adjudged  to  be  held  by  Ilerrick 
as  the  property  of  her  husband  in  the  judgment  before  ren- 
dered. This  citation,  with  a  copy  of  the  record,  was  person- 
ally served  by  the  sheriff  upon  the  wife,  at  Montpelier,  in 
Vermont,  on  November  21st,  1S93;  and  the  proof  of  such 
service  having  been  returned  to  the  justice,  the  record  states 
that  on  the  adjourned  day  the  plaintiff  Ilerrick  appeared,  but 
that  u  said  Mary  E.  Ward,  being  thrice  solemnly  called,  did 
not  appear  nor  make  claim  in  regard  to  the  matters  aforesaid." 
Whereupon,  after  hearing  the  plaintiff's  proofs,  it  was  adjudged 
that  the  note  is  the  property  of  Eugene  Ward,  and  that  the 
same  be  held  by  Herrick  against  him  and  as  his  property,  and 
judgment  was  rendered  that  the  plaintiff  in  the  proceedings 
recover  of  the  trustee,  this  defendant,  the  sum  of  8151.57,  and 
that  upon  payment  thereof  the  maker  be  released  and  dis- 
charged from  all  liability  on  the  note. 

It  was  not  alleged  or  claimed  that  the  defendant  had  ever 
paid  this  sum  to  any  one,  but,  perhaps,  that  is  not  very 
material. 

The  proposition  of  the  defendant's  counsel  is  that,  by  means 
of  this  proceeding,  the  plaintiff  has  been  divested  of  her  title 
to  the  note  in  suit,  and  that  it  has  been  transferred  to  another. 

It  will  be  seen  that  the  plaintiff,  or  the  moving  party  in  this 
Vermont  action,  was  Ilerrick,  and,  while  there  are  what  might 
be  called  two  judgments  in  the  same  action,  the  last  was  sup- 
plemental to  the  first,  and,  properly,  the  proceeding,  from,  com- 
mencement to  end,  must  be  regarded  as  one  action.  But  the 
plaintiff  was  not  in  any  way  made  a  party  to  it  until  the  prin- 
cipal fact  had  been  adjudged,  which  was  that  her  husband  was 
indebted  to  Ilerrick.  Neither  the  husband  nor  the  wife  had 
any  opportunity  to  contest  that  fundamental  element  in  the 
litigation,  and,  unless  that  can  be  treated  as  a  valid  judgment 
in  this  jurisdiction,  the  subsequent  proceedings  for  its  enforce- 
ment  must   fail.      It    is   the   same  as  if   a  creditor  in    this 
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state  should  inaugurate  supplemental  proceedings  upon  a  void 
judgment.  Any  order  or  judgment  made  in  such  proceed- 
ings would  also  be  void  for  want  of  jurisdiction.  It  is  no 
answer  to  say  that  the  plaintiff  had  personal  notice  of  the  final 
proceedings  against  the  trustee.  These  proceedings  rested  upon 
the  prior  judgment,  and  unless  that  is  binding  upon  her  the 
rest  of  the  proceedings  must  fall  with  it.  The  proceeding 
must  be  regarded  as  a  whole  from  the  time  that  the  first  pro- 
cess was  issued  until  the  adjudication  against  the  trustee.  The 
action  was  in  the  nature  of  a  creditor's  suit,  by  a  creditor  at 
large  against  the  debtor  and  such  third  parties  as  had  in  their 
hands  rights,  credits  or  equities  applicable  to  the  payment  of 
the  claim.  The  debt  against  the  principal  defendant,  and  the 
fact  that  the  other  parties  held  some  property  in  trust  for 
him,  were,  by  the  scheme  of  this  suit,  to  be  established  in  the 
same  action. 

The  initiatory  step  was  to  prove  the  debt  and  establish  it  by 
the  judgment  of  the  court,  and  unless  jurisdiction  was  obtained 
for  that  purpose  of  the  necessary  parties  the  subsequent  steps 
for  its  collection  cannot  stand.  Since  there  was  no  jurisdic- 
tion of  the  debtor,  and  no  opportunity  for  his  wife  to  litigate 
the  question  upon  which  all  other  questions  depended,  the 
judgment  ought  not  to  conclude  her  in  a  subsequent  action  in 
another  jurisdiction. 

When  a  party  seeks  to  prove  a  disputed  fact  involved  in  the 
action  by  a  former  judgment,  it  must  appear  that  the  judg- 
ment was  recovered  in  an  action  between  the  same  parties  or 
their  privies.  If  the  litigation  was  between  other  parties, 
though  the  same  fact  was  in  issue  and  determined,  the  judg- 
ment is  neither  a  bar  nor  evidence.  The  Vermont  action  was 
not  one  between  the  plaintiff  and  the  defendant,  but  between 
Ilerrick  as  plaintiff  and  Eugene  Ward  as  defendant,  and 
Boyce,  the  present  defendant,  as  trustee.  This  plaintiff  was 
not  made  a  party  to  it  in  any  form  until  after  the  judgment 
which  adjudged  that  her  husband  was  a  debtor,  and  this 
defendant  his  trustee.  On  these  vital  questions,  as  already 
observed,  she  had  no  hearing  and  no  opportunity  to  be  heard. 
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Nor  did  lier  husband,  although  the  question  whether  he  owed 
a  debt  to  Herrick  was  the  foundation  of  the  whole  proceeding. 
The  most  that  can  be  said  is  that  the  plaintiff  had  notice  of  a 
part  of  the  proceedings.  But  before  she  was  made  a  party  by 
such  notice,  important  questions  affecting  her  had  been 
decided.  It  is  manifest  that  the  object  of  the  whole  proceed- 
ing from  beginning  to  end  was  to  reach  the  note  in  suit,  which 
she  held  as  her  own  property.  The  judgment  ought  not  to 
conclude  her  here,  when  it  appears  that  she  was  not  a  party  to 
the  whole  proceeding,  but  was  brought  in  at  the  end  under  a 
permissive  provision  of  the  statute,  and  at  a  stage  when  she 
had  no  opportunity  to  litigate  the  fundamental  issues  in  the 
action.  So  we  think  she  was  not  a  party  to  the  former  suit, 
in  that  full  and  complete  sense  which  the  law  implies,  in  order 
to  conclude  or  estop  her  by  the  judgment,  in  a  subsequent 
litigation.^  ^  4    4  <  * 

But  a  former  judgment  is  not  conclusive  evidence  of  a  fact 
sought  to  be  established  by  it,  unless  it  is  made  to  appear  that 
the  same  fact  was  in  issue  in  the  former  suit ;  that  it  was 
material  and  that  it  was  determined.  This  may  appear  by  the 
record  itself,  and  when  it  does  not,  may  be  shown  by  extrinsic 
proof.  (Bell  v.  Merrifleld.  109  N.  Y.  202;  Carhton  v. 
Lomhard)  149  N.  Y.  137.)  Now  the  fact  sought  to  be  proved 
by  the  record  was  that  when  this  suit  was  commenced  on  the 
20th  of  October,  1893,  the  plaintiff  was  not  the  owner  of  the 
note  in  suit.  She  certainly  owned  it  then,  since  it  was  a  month 
later  when  she  was  served  with  any  process  in  the  Vermont 
suit,  and  still  later  when  the  judgment  against  her  was 
rendered.  The  pleadings  in  an  action  ordinarily  relate  to  the 
situation  and  the  facts  as  they  exist  at  the  time  of  the  com- 
mencement of  the  action.  If  either  party  seeks  to  draw  in 
subsequent  events  into  the  litigation,  it  must  be  done  by  sup- 
plemental pleading.  (Code  of  Civ.  Pro.,  sec.  544.)  It  is 
important  "to  bear  in  mind  that  this  action  was  commenced 
more  than  a  month  before  the  judgment  against  the  trustee  in 
Vermont.  That  fact,  though  not  found  by  the  trial  court, 
appears  upon  the  brief  of  plaintiffs  counsel ;  was  asserted  at 
20 
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the  argument  without  denial,  and  is  continued  by  the  date  of 
the  summons.  The  defendant,  however,  made  no  attempt  to 
resist  the  proceedings  against  him  in  Vermont  upon  the 
ground  that  he  had  also  been  sued  for  the  same  cause  of 
action  here.  If  he  really  felt  that  there  was  any  danger  of 
being  made  liable  to  pay  the  note  twice,  it  is  quite  remarkable 
that  he  did  not  at  least  reveal  to  the  Vermont  court  the  actual 
situation. 

The  record  of  the  proceedings  in  Vermont  contains  no 
pleading  from  which  the  actual  issue  between  the  parties  can 
be  determined,  nor  does  it  contain  any  findings  of  fact  to 
show  that  the  disputed  fact  involved  in  the  present  action  was 
in  issue,  litigated  or  determined  in  the  Vermont  court.  No 
extrinsic  proof  that  it  was  so  litigated  or  determined  was 
given  on  this  trial.  It  is  no  answer  to  this  to  say  that  it  must 
have  been  involved,  since  the  justice  rendered  judgment  for 
the  plaintiff.  AVe  do  not  know  and  cannot  conjecture  upon 
what  ground  the  judgment  of  the  justice  was  based.  There 
was  only  one  ground  that  we  can  perceive  upon  which  it 
could  proceed  according  to  any  system  of  law  in  force  where 
private  rights  are  protected,  and  that  was  that,  though  the 
note  was  held  by  the  wife,  yet  the  debt  which  it  evidenced 
was  for  the  property  of  the  husband,  and  that  the  gift  of  the 
note  to  the  wife  was  fraudulent  as  to  creditors.  That  prop«w 
sition  involved  a  variety  of  facts  and  circumstances  familiar 
to  courts  of  equity,  but  did  not  involve  the  legal  title,  posses- 
sion or  right  of  possession  of  the  note.  There  is  no  indica- 
tion on  the  face  of  the  record  that  such  questions  were  in 
i>sue,  litigated  or  determined.  If,  however,  any  such  ques- 
tion was  in  fiict  litigated  and  determined  before  a  justice  of 
the  peace,  that  fact  should  have  been  shown  at  the  trial  by 
extrinsic  proof  before  the  record  could  conclude  or  estop  the 
plaintiff.  AVe  have  already  observed  that  the  Vermont 
record  was  not  pleaded  in  bar,  or  by  way  of  payment  or  saris- 
faction,  but  as  conclusive  evidence  of  the  fact  in  issue. 
Since  it  was  not  in  existence  when  this  suit  was  commenced, 
it  could  not  have  been  pleaded  in  bar  or  as  payment  or  satis- 
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faction  except  in  a  supplemental  answer.  It  could  probably 
have  been  given  in  evidence  at  the  trial  to  prove  the  fact 
under  the  general  denial.  The  only  question  with  which  we 
are  now  concerned  is,  what  did  it  prove  ?  Did  it  prove  juris- 
diction of  the  court  ?  Did  it  prove  that  the  plaintiff  was  a 
party  to  the  former  suit  in  the  sense  that  she  was  concluded  ? 
Did  it  prove  that  the  disputed  fact  was  in  issue,  litigated  and 
determined  in  the  former  suit  ?  If  it  failed  at  any  of  these 
points  it  could  not  conclude  the  plaintiff.  We  think  it  did  fail 
on  one  or  more  of  these  points  for  the  reasons  stated,  and  that 
the  trial  judge  was  not  bound  to  give  to  it  the  merit  and  force 
of  conclusive  evidence. 

r*If  we  were  to  consider  the  effect  of  this  judgment  outside 
of  the  issues  in  this  case  and  apart  from  the  objections  above 
suggested,  either  as  a  bar  or  as  payment  or  satisfaction,  it 
would  still,  even  in  this  broader  view,  be  open  to  very  grave 
objections.  According  to  general  principles  of  jurisprudence, 
a  sister  state  or  a  foreign  government  may  authorize  its  courts 
to  seize  or  attach  or  take  upon  trustee  process  the  property  of 
a  citizen  of  this  state,  domiciled  and  residing  here,  for  the 
payment  of  debts,  provided  the  property  is  found  within  the 
jurisdiction.  In  a  proceeding  in  rem,  there  must  be  jurisdic- 
tion of  the  res,  and  where  there  is,  personal  service  of  notice 
within  the  jurisdiction  is  not  necessary fj  But,  in  order  to  bind 
the  owner  in  a  subsequent  action  in  this  jurisdiction,  the  pro- 
ceeding must  at  least  be  shown  to  have  been  orderly  and  con- 
ducted according  to  the  rules  of  the  common  law  for  the  pro- 
tection of  private  rights.  The  property  must  be  appropriated 
for  the  purpose  by  the  judgment  of  some  competent  court, 
that  has  acquired  jurisdiction  by  regular  process,  with  some 
reasonable  notice  to  the  owner  and  an  opportunity  to  be  heard. 
"We  will  not  stop  to  inquire  whether  the  laws  of  Vermont, 
which  authorize  the  property  of  non-residents  to  be  taken 
upon  trustee  process  issued  by  a  justice-  of  the  peace,  are  a 
substantial  compliance  with  these  rules.  « It  is  quite  certain, 
however,  that  in  this  case  the  credit')!*  in  that  suit  found  no 
property  of  his  debtor  within  the  jurisdiction  that  could  be 
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seized  or  appropriated  to  the  payment  of  the  debt.  The  note 
in  suit  was  not  only  payable  to  another  party,  but  was  held  by 
that  party  in  this  state,  where  its  legal  situs  was.  It  was  in 
no  sense  property  of  the  debtor  within  the  state  of  Vermont, 
and,  according  to  the  settled  doctrine  of  this  court,  the  courts 
of  that  state  had  no  power  in  such  a  proceeding  to  make  any 
decree  affecting  its  title  or  ownership. ^\j)ouglas8  v.  Phenix 
Ins,  Co.,  138  X.  Y.  209  ;  Williams  v.  Tngersolt,  89  N.  Y.  508 ; 
Osgood  v.  Maguire,  61  X.  Y.  524 ;  Plimpton  v.  Bigelow,  93 
N.  Y.  592;  Straus  v.  Chicago  Glycerine  Co.,  46  Ilun,  216 ; 
affirmed,  108  N.  Y.  654.) 

dJThere  was  really  no  property  of  any  kind  l>elonging  to  the 
debtor  found  in  Vermont  to  attach.  A  proceeding  of  this 
character,  which  in  form  is  in-  rem,  where  the  res  was  not 
within  the  jurisdiction,  cannot  estop  or  conclude  the  jjaintiff 
in  this  action  as  to  the  fact  which  was  put  in  issue^  {Durant 
v.  Abend  roth,  supra;  1  Green.  Evi.  sec.  542 ;  Story  on  Con- 
flict of  Laws,  sec.  549  ;  liobinsor.  v.  Ward* 8  Esrs.,  8  John.  86.) 
LJihir  conclusion  is  that  the  judgment  record  did  not  estop  or 
conclude  the  plaintiff,  with  reference  to  the  fact  in  issue.  The 
finding  of  the  trial  judge,  that  the  plaintiff  was  the  owner  and 
holder  of  the  note,  was  supported  by  evidence,  and  is  not 
against  any  proof  in  the  case  that  controlled  the  question. 

The  judgment  should,  therefore,  be  affirmed. 

Andrews,  Ch.  J.,  Gray  and  Vanx,  JJ.,  concur;   Bart- 
lktt,  Haight  and  Martin,  J  J.,  concur  in  result. 

Judgment  affirmed.""1, 


— gjjji  Josephine  F.  Clason,  Respondent,  v.  Elizabeth  S.  Baldwin, 
77  AD6  31 1  Appellant. 

1.  Appeal  —  Submission  to  J  try  Watved  by  Requesting  Direction 
of  Verdict.  An  appellant's  contention  that  certain  elements  of  the  case 
should  have  been  submitted  to  the  jury  is  unavailing  when  he  failed  to 
request  their  submission,  but  each  party  moved  for  the  direction  of  a 
verdict  in  his  favor. 

2.  Presumption  on  Appeal  — as  to  Proof  of  Material  Fact.  It 
will  be.  presumed  ou  appeal  from  a  judgment  entered  in  ejectment  upon 
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a  verdict  directed  for  plaintiff  that  the  fact  of  the  death  of  plaintiff's 
mother,  who  was  born  ninety-two  years  before,  was  expressly  or  tacitly 
admitted  at  the  trial  or  was  in  some  way  established,  if  the  fact  was  at  all 
material,  where  there  have  been  three  trials  of  the  case  and  as  inany 
appeals  with  no  specific  objection  or  suggestion  on  the  part  of  the  defend- 
ant that  such  a  defect  existed  in  the  proof  and  where  there  is  no  certifi- 
cate attached  to  the  case  that  it  contains  all  the  evidence,  especially  when 
plaintiff's  title  to  one-third  of  the  estate  is  established  independent  of  that 
fact. 

3.  Tax  Sale  —  Strict  Compliance  with  Statute.  A  lease  by  the 
comptroller  of  the  city  of  New  York  upon  a  sale  for  the  payment  of  taxes 
is  void  unless  every  requisite  of  the  statute  having  the  semblance  of  ben- 
efit to  the  owner  is  substantially,  if  not  strictly  complied  with. 

4.  Misdescription  op  Premises  on  Tax  Sale.  A  notice  of  sale  and 
redemption  is  substantially  defective  when  it  describes  the  premises  as 
situated  upon  the  west  side  of  a  certain  street  instead  of  the  east  side 
according  to  the  fact. 

5.  Indefiniteness  op  Notice  op  Tax  Sale — Failure  to  State  Time 
for  Redemption.  A  notice  of  redemption  from  a  tax  sale  which  is  so 
indefinite  that  it  is  impossible  to  tell  when  the  time  to  redeem  expires,, 
but  names  four  dates  for  redemption  from  different  sales  of  various  lots 
made  on  different  days,  without  indicating  the  last  day  for  redemption  of 
the  parcel  in  question,  is  not  sufficient  to  sustain  the  sale. 

6.  Certificate  op  Comptroller  —  Want  of  Seal.  A  certificate  of 
the  comptroller  that  the  requisite  notice  of  a  tax  sale  and  redemption  has 
been  served  is  fatally  defective  if  uot  under  seal. 

7.  Stipulation  as  to  Facts—  Use  in  Subsequent  Trials.  A  writ- 
ten stipulation  with  respect  to  the  facts  in  a  case  made  by  the  parties  or 
their  attorneys  for  the  purpose  of  evidence,  if  it  is  general  and  not  expressly 
limited  in  respect  of  time  or  confined  in  terms  to  some  particular  purpose 
or  occasion,  stands  in  the  case  for  all  purposes  until  the  litigation  is  ended 
unless  the  court  upon  application  shall  relieve  either  or  both  of  the  parties 
from  its  operation. 

8.  Appeal  —  Excessive  Award  —  Question  Not  Raised  at  the 
Trial.  An  objection  that  the  sum  awarded  for  damages  or  mesne  profits 
on  direction  of  a  verdict  is  in  excess  of  that  demanded  in  the  complaint, 
if  not  made  at  the  trial,  cannot  be  raised  on  appeal;  but  the  court  will  deem 
the  complaint  to  be  amended  in  order  to  cover  the  amount  awarded  when 
found  upon  .proof  substantially  without  conflict  or  contradiction. 

Cla#>n  v.  Baldwin,  68  Hun,  404,  affirmed. 

(Submitted  February  12,  1807;  decided  March  2,  1897.) 

Appeal   from   a  judgment   of  the   General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
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22,   1893,   which   affirmed   a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Isaac  J\\  Miller  for  appellant.  The  plaintiff  failed  to  prove 
a  right  to  the  possession  of  the  property.  (1  R.  S.  S59,  §  6 ; 
Roberts  v.  Jiaumgarten,  110  X.  Y.  3S1 ;  Wallace  v.  Swin- 
ton,  04  X.  Y.  1SS;  Sedg.  <fc  Wait  on  Titles,  §  791;  Adams 
on  Ejectment,  325 ;  Richards  v.  Richards,  15  East.  Rep. 
294 ;  Tyler  on  Ejectment,  485 ;  Kelso  v.  Steiger,  24  Atl.  Rep. 
24.)  The  tax  title  was  a  complete  defense  to  the  action.  (L. 
1871,  ch.  381 ;  Donahue  v.  0" Conor,  13  J.  &  S.  27$  ;Ostran- 
der  v.  Darling,  127  X.  Y.  70 ;  Colman  v.  Shattuck,  02  X.  Y. 
34S.)  Plaintiff  failed  to  prove  title.  (Sedg.  &  Wait  on  Titles, 
§  792;  Tyler  on  Ejectment,  4S3 ;  Miller  v.  Downing,  54  X. 
Y.  631;  DanhamW  Townshend,  118  X.  Y.  281;  Miller  v. 
Z.  /.  R.  R.  Co.,  71  X.  Y.  383 ;  Gardner  v.  Heart,  1  X.  T. 
52S;  Leavitt  v.  Dodge,  10  X.  Y.  Supp.  309:  Kavanagh  v 
Wilson,  70  X.  Y.  177;  Honegger  v.  Wettstein,  94  X.  Y.  252.) 
The  court  erred  in  directing  a  verdict  for  £5,337  damages  for 
mesne  profits  for  six  years  before  the  commencement  of  the 
action.     (2  Whittakers  Prac.  392.) 

George  W.  Stej)hens  for  respondent.  The  plaintiff  fully 
established  her  ownership  of  the  premises.  (37  X.  Y.  S.  R. 
213.)  Appellant  failed  to  establish  a  valid  tax  title.  (Black- 
well  on  Tax  Sales,  $S  330 ;  L.  1881,  ch.  381,  §  3;  L.  1S82,  ch. 
410,  ^  843,  920,  941 ;  Lock  wood  v.  Gehlert,  127  X.  Y.  241; 
In  re  Will  is,  30  Hun,  13;  L.  1874,  ch.  381,  §4;  Willis  v. 
Gehlert,  34  Hun,  500  ;  Donahue  v.  (f  Conor,  13  J.  &  S.  279; 
lie  and  v.  Gray,  12  J.  &  S.  372;  So  X.  Y.  517.)  The  stipu- 
lations were  properly  received  in  evidence.  (Owen  v.  Caicley* 
30  X.  Y.  000  ;  Cook  v.  Iian\  44  X.  Y.  150  ;  Zangley  v.  Earl 
of  Erfonh  1  M.  6z  W.  508 ;  Vandervoort  v.  S?nith,  2  Caines, 
155,  104;  Olcott  v.  Chandler,  Daily  Reg.,  Oct.  13,  1883.) 
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O'Brien,  J.  This  action,  brought  to  recover  a  parcel  of 
real  property  situated  at  No.  42  Sheriff  street  in  the  city  of 
New  York,  has  been  twice  tried,  and  as  often  reviewed  at  the 
General  Term,  and  once  in  this  court.  (Claso?i  v.  Baldwin, 
129  N.  T.  1S3.)  The  present  judgment  awarded  the  posses- 
sion to  the  plaintiff,  with  damages  or  mesne  profits  in  the  sum 
of  £5,337. 

At  the  trial,  upon  the  close  of  all  the  proofs,  counsel  for 
each  party  moved  that  a  verdict  be  directed  in  his  favor. 
The  court  refused  to  direct  a  verdict  for  the  defendant,  and 
directed  a  verdict  for  the  plaintiff,  to  which  direction  and 
refusal  the  defendant  excepted.  By  these  requests  both  par- 
ties waived  their  right  to  have  any  questions  of  fact  submitted 
to  the  jury,  and  virtually  submitted  to  the  judgment  of 
the  court  all  questions  of  fact  and  law.  Had  the  defendant 
requested  to  have  the  case  submitted  to  the  jury,  even  after 
the  motions  for  a  direction,  she  would  have  been  entitled  to 
have  the  jury  pass  upon  certain  material  facts  in  the  case  that 
rested  entirely  upon  the  interested  testimony  of  the  plaintff 
herself,  and  were  not  clearly  established.  The  material  facts, 
so  far  as  they  depended  upon  evidence  not  conclusive  or  upon 
inferences  to  be  drawn  from  circumstances,  must  now  be 
deemed  to  have  been  found  in  favor  of  the  plaintiff  by  the 
court.  This  point  is  a  sufficient  answer  to  all  that  is  said 
upon  the  brief  of  the  learned  counsel  for  the  defendant  in 
which  he  contends  that  certain  elements  of  the  case  should 
have  been  submitted  to  the  jury. 

The  exception  to  the  direction  of  a  verdict  for  the  plaintiff, 
and  the  refusal  to  direct  one  for  the  defendant,  raise  the 
question  whether,  upon  the  facts  now  disclosed  by  the  record, 
it  was  the  plaintiff  or  the  defendant  that  was  seized  of  the 
premises  at  the  time  of  the  commencement  of  the  action. 
The  premises  are  a  part  of  a  large  tract  of  land  formerly 
owned  and  possessed  by  James  Delancy,  who  was  attainted  of 
treason  in  the  year  1779  (Laws  1779,  ch.  2.*>)  and  his  property 
declared  forfeited  to  the  state.  By  a  subsequent  statute  pro- 
vision was  made  for  the  sale  of  all  such  forfeited  land  by 
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commissioners.  (Laws  1784,  cli.  64.)  On  the  24th  of  Janu- 
ary, 1786,  the  commissioners  sold  the  land  so  forfeited  by 
Delancy  to  John  Qnackenbos.  This  method  of  divesting  the 
title  of  the  owner  of  lands  and  transferring  it  to  another  does 
not  conform  to  our  present  notions  with  respect  to  property 
rights. 

There  Was  no  judgment  of  conviction  and  no  judicial 
proceeding  of  any  kind  so  far  as  appears.  The  title  was 
changed,  if  at  all,  by  an  act  of  the  legislature.  The  constitu- 
tional and  legal  safeguards  for  the  protection  of  private 
property  in  our  day  did  not  exist  then.  There  was  no  ques- 
tion made  at  the  trial  in  regard  to  the  validity  of  these  pro- 
ceedings and  no  question  is  made  here.  They  were  so  remote 
in  point  of  time  that  all  questions  growing  out  of  them  have 
ceased  to  be  of  any  practical  importance,  and  we  will  assume, 
for  the  purposes  of  this  case,  that  the  sale  was  operative  to 
pass  the  legal  title. 

From  Quackenbos  the  title  passed  through  various  meene 
conveyances  to  William  Jones  Clason,  who  died  on  the  6th 
of  August,  1824,  leaving  a  will  which  was  admitted  to  pro- 
bate. By  this  will  he  devised  the  property  in  question  to  his 
three  children,  of  whom  the  plaintiff  was  one,  subject  to  an 
annuity  to  his  widow.  The  two  other  children,  brothers  of 
the  plaintiff,  died,  one  in  1S25  and  the  other  in  1860,  without 
issue  and  intestate.  It  is  supposed  that  the  plaintiff  then 
came  into  possession  of  the  entire  estate  as  survivor,  under  the 
terms  of  the  will,  or  under  the  Statute  of  Descents,  from  her 
deceased  brothers.  It  is  contended,  however,  by  the  learned 
counsel  for  the  defendant,  that  the  shares  of  the  brothers 
would  pass,  under  the  statute,  upon  their  death,  not  to  the 
plaintiff,  but  to  her  mother,  if  then  alive,  for  life,  and  so  the 
plaintiff  would  not  become  entitled  to  the  possession  of  the 
estate  until  her  mother's  death,  and  that  6ince  there  was  no 
proof  of  her  death  prior  to  the  commencement  of  the  action, 
the  plaintiff  has  not  proved  title.  The  learned  counsel  for 
the  plaintiff  seems  to  admit  the  force  of  this  point  and  that 
there  is  a  defect  in  this  respect  in  the  proof  which,  he  says. 
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was  a  mere  inadvertence,  and  as  no  specific  point  was  raised  in 
regard  to  it  at  the  trial,  it  should  be  deemed  waived.  He 
further  states,  upon  his  brief,  that,  in  fact,  the  mother  died 
many  years  ago,  and,  in  view  of  the  fact  that  it  was  shown 
that  she  was  born  ninety-two  years  before  the  trial,  this  is 
quite  probable. 

We  think  that  there  are  several  answers  to  the  contention 
of  the  defendant's  counsel.  The  plaintiff  certainly  took  one- 
third  of  the  estate  in  her  own  right  under  her  father's  will, 
and  she  could  maintain  the  action  to  recover  that  if  no  more. 
At  most,  the  omission  to  prove  the  death  of  the  mother  was  a 
defect  in  proof  which  could  have  been  supplied  if  attention 
had  been  called  to  it  at  the  trial,  but  the  defense  made  no 
question  and  raised  no  point,  whatever,  in  regard  to  it.  On 
the  former  appeal  we  affirmed  the  title  of  the  plaintiff  to  the 
property  on  substantially  the  same  proof  as  to  her  chain  of 
title.  After  three  trials  of  the  case,  and  as  many  appeals, 
with  no  specific  objection  on  the  part  of  the  defendant  to  raise 
the  question,  or  suggest  to  the  court  in  any  way  that  such  a 
defect  existed  in  the  proof,  and  since  there  is  no  certificate 
attached  to  the  case  that  it  contains  all  the  evidence,  this  court 
should  now  presume  that  the  fact  of  the  mother's  death  was 
expressly  or  tacitly  admitted  at  the  trial,  or  that  it  was  in  some 
way  established,  if  the  fact  was  at  all  material. 

The  plaintiff  gave  some  proof  that,  within  twenty  years 
prior  to  the  commencement  of  the  action,  she  was  in  posses- 
sion of  the  premises,  and  exercised  acts  of  ownership  by  the 
collection  of  rents  from  tenants  or  occupants,  and  it  appeared 
that  at  least  one  of  her  predecessors  in  title,  to  wit,  Delancy, 
was  in  possession  before  the  attainder.  So  we  think  that  the 
plaintiff  proved,  prima  facie,  her  title  to  the  premises  in 
controversy. 

The  defendant's  title  or  claim  of  title  rested  upon  a  lease  by 
the  comptroller  of  the  city  of  New  York,  upon  a  sale  for  the 
payment  of  taxes  assessed  in  the  years  18f>9  and  1870.  The 
lease  bears  date  March  13, 1870,  and  the  sale  took  place  March 
12,  1874.  The  lessee  who  bid  at  the  sale  assigned  to  the 
27 
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defendant.     The  trial  court  held  that  this  lease  was  void,  and 
we  think,  correctly. 

(1)  The  notice  of  sale  and  redemption  described  the  prem- 
ises as  situated  on  the  west  side  of  Sheriff  street  instead  of 
the  east  side,  according  to  the  fact.  The  statute  requires  "  a 
particular  and  detailed  statement  of  the  property  to  be  sold." 
(Cons.  Act  [L.  1882,  ch.  410],  §  926.) 

(2)  The  notice  of  redemption  was  so  indefinite  that  it  was 
impossible  to  tell  when  the  time  to  redeem  expired.  The 
notice  was  evidently  framed  with  reference  to  various  sales 
made  of  various  lots  on  four  different  days  in  March,  and  it 
indicated  four  different  dates  on  which  redemption  might  be 
made,  but  did  not  indicate  the  last  day  for  the  redemption  of 
the  parcel  in  question.  {Willis  v.  Geklert,  34  Hun,  566; 
Donahue  v.  (J*  Conor,  13  J.  &  S.  278;  Bensel  v.  Gray,  12 
id.  372 ;  affd.,  80  N.  Y.  517.) 

(3)  The  certificate  of  the  comptroller  that  the  requisite 
notice  had  been  served  was  not  under  6eal,  and  this  has  been 
held  to  be  a  fatal  defect.  (Loch.ooodv.  GehlerL  127  X.  Y. 
241.) 

(4)  The  sale  was  made  for  sixty -three  cents  more  than  the 
amount  of  the  tax,  and  the  notice  to  redeem  required  the 
owner  to  pay  this  excess  in  order  to  redeem.  Without  express- 
ing any  opinion  whether  such  an  error,  standing  alone,  would 
invalidate  the  sale  and  the  lease  we  think  that  the  other  defects 
are  substantial. 

The  proceedings  were  purely  statutory,  and  the  title  of  the 
owner  could  not  be  divested  without  a  strict  compliance  with 
all  the  provisions  of  the  statute.  In  such  cases  every  requisite 
of  the  statute,  having  the  semblance  of  benefit  to  the  owner, 
must  be  substantially,  if  not  strictly,  complied  with.  (Sharp 
v.  Spier,  4  Hill,  76;  Sharp  v.  Johnson,  4  Hill,  92;  May 
v.  Traphagen,  139  N.  Y.  478 ;  Sanders  v.  Downs,  141  X.  Y. 
422.) 

Much  of  the  evidence  on  the  part  of  the  plaintiff  was  given 
through  written  stipulations  as  to  the  facts,  signed  by  the 
respective  attorneys.     On  the  present  trial  they  were  received 
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under  the  defendant's  objection  and  exception.  The  objection 
was  that  they  were  entered  into  for  the  purpose  of  a  former 
trial  and  that  the  situation  had  since  changed.  The  trial  court 
held  that  they  were  binding  on  both  parties  until  the  court, 
upon  some  equitable  ground,  relieved  them  from  their  opera- 
tion. The  ruling  was  correct.  When  parties  or  their  attor- 
neys enter  into  a  written  stipulation  with  respect  to  the  facts 
in  a  case  for  the  purpose  of  evidence,  and  it  is  not  expressly 
limited  in  respect  of  time  or  confined  in  terms  to  some  par- 
ticular purpose  or  occasion,  but  is  general,  it  stands  in  the  case 
for  all  purposes  until  the  litigation  is  ended,  unless  the  court, 
upon  application,  should  relieve  either  or  both  parties  from  its 
operation.     {Hine  v.  N.  Y.  El.  It.  R.  Co.,  149  N.  Y.  154.) 

The  defendant's  counsel  complains  that  the  sum  awarded 
for  damages  or  meme  profits  is  in  excess  of  that  demanded 
in  the  complaint  by  $337.,  but  no  point  of  this  kind  was  made 
at  the  trial.  If  attention  had  then  been  called  to  what  istiow 
claimed  to  be  error,  the  verdict  would  not  have  been  directed 
for  more  than  the  demand  of  the  complaint,  or  the  plaintiff 
might  have  been  permitted  to  amend  or  to  remit  the  excess 
before  the  verdict  was  recorded.  It  is  now  too  late  to  raise  the 
question,  and  this  court  will  deem  the  complaint  to  be  amended 
in  order  to  cover  the  amount  awarded,  and  which  was  found, 
upon  proof,  substantially  without  conflict  or  contradiction. 

An  examination  of  the  other  questions  in  the  case  discloses 
no  legal  error  that  would  warrant  us  in  interfering  with  the 
judgment,  and  it  should,  therefore,  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Medora  A.  Harroun  et  al.,  as  Administrators  of  Fred  J. 
i  Harroun,  Deceased,  Respondents,  v.  The  Brush  Electric 

Light  Company,  Appellant. 

1.  Appeal  — Unanimous  Decision  —  Constitution,  Art.  6/  §  2— 
Code  Civ.  Proc.  g  191,  Subd.  2.  A  quorum  of  four  justices,  holding 
an  Appellate  Division  of  the  Supreme  Court,  are  in  contemplation  of  law 
the  Appellate  Division,  and  their  unanimous  vote  of  affirmance  is  a  unani- 
mous decision  within  the  meaning  of  the  Constitution  (Art.  6,  §  2),  and  the 
Code  of  Civil  Procedure  (Subd.  2,  §  191). 

Harroun  v.  Bnuh  El.  L.  Co.,  12  App.  Div.  126,  appeal  dismissed. 

(Argued  March  1,  1897;  decided  March  9,  1897.) 

This  was  a  motion  by  the  plaintiff  to  dismiss  an  appeal  from 
a  judgment  of  the  Appellate  Division  of  the  Supreme  Court 
in  the  fourth  judicial  department,  entered  December  21,  1896. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Charles  Roe  for  motion.  The  appeal  should  be  dismissed. 
(Code  Civ.  Pro.  §  191,  subd.  2  ;   Const,  of  N.  Y.  art.  6,  §  9.) 

George  F.  Yeoman  opposed.  There  was  a  unanimous 
decision  by  a  quorum  of  the  Appellate  Division  in  the  fourth 
department,  not  by  the  Appellate  Division.  (Kaplan  v.  JT. 
Y.  Biscuit  Co.,  151  N.  Y.  171,  172;  Const,  of  N.  Y.  art.  6, 
§  2;  Code  Civ.  Pro.  §  191,  subd.  2.) 

Bartlett,  J.  This  is  a  motion  made  by  the  plaintiff  to 
dismiss  the  appeal. 

The  action  is  to  recover  damages  for  the  death  of  plaintiff's 
intestate,  resulting  from  injuries  caused  by  the  alleged  negli- 
gence of  defendant.  The  jury  rendered  a  verdict  for  $5,000 
in  favor  of  plaintiff. 

A  motion  for  a  new  trial  on  the  minutes  was  denied. 

From  the  judgment  upon  the  verdict  and  the  order  deny- 
ing a  new  trial  an  appeal  was  taken  to  the  Appellate  Divis- 
ion of  the  fourth  department,  which  resulted  in  an  affirmance. 
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The  order  of  affirmance  reads :  "  Opinion  by  Follett,  J. ; 
Adams,  J.,  not  sitting.  All  concur,  except  Adams,  J.,  not 
sitting." 

A  motion  was  subsequently  made  before  the  Appellate 
Division  for  a  reargument,  or  for  permission  to  appeal  to  this 
court,  which  was  denied,  all  the  members  of  the  court  concur- 
ring, Adams,  J.,  not  sitting. 

Notwithstanding  this  decision,  and  without  application  to  a 
judge  of  this  court  for  leave,  the  defendant  took  this  appeal. 

The  sole  question  presented  is  whether,  under  the  circum- 
stances as  stated,  there  was  a  unanimous  decision  of  the  Appel- 
late Division. 

It  is  argued  by  the  defendant  and  appellant  that  article  VI, 
section  2,  of  the  Constitution  provides  that  the  state  shall  be 
divided  into  four  judicial  departments  ;  that  there  shall  be  an 
Appellate  Division  of  the  Supreme  Court,  consisting  of  seven 
justices  in  the  first  department  and  five  justices  in  each  of  the 
other  departments  ;  that  in  each  department  four  justices  shall 
constitute  a  quorum,  and  the  concurrence  of  three  shall  be 
necessary  to  a  decision  ;  that  no  more  than  five  justices  shall 
sit  in  any  case. 

This  being  so,  it  follows,  says  the  appellant,  that  in  the 
fourth  department  the  Appellate  Division  consists  of  five  jus- 
tices, and  that  a  quorum  of  four  hearing  a  case  and  affirming 
it  on  the  vote  of  all,  it  cannot  be  regarded  as  a  unanimous 
decision  under  the  provisions  of  section  191  of  the  Code  of 
Civil  Procedure,  sub.  2. 

We  are  of  opinion  that  a  quorum  of  four  justices,  holding 
an  Appellate  Division,  are,  in  contemplation  of  law,  the  Appel- 
late Division,  and  that  their  unanimous  vote  of  affirmance  is  a 
compliance  with  the  provisions  of  the  Constitution  and  Code. 

When  the  Constitution  provides  that  four  justices  shall  con- 
stitute a  quorum,  it  is  in  effect  conferring  upon  four  the  powers 
with  which  five  were  invested.  A  quorum  is  the  number  of 
the  members  of  a  body  competent  to  transact  business. 

A  judicial  or  legislative  body  having  a  quorum  present  pro- 
ceeds ordinarily  as  if  every  member  was  sitting  in  his  place, 
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and  exercises  all  the  powers  with  which  it  is  invested.  Any 
other  rule  would  greatly  embarrass  the  transaction  of  business 
in  case  of  illness,  or  voluntary  or  enforced  absence  among  the 
members. 

Any  other  construction  of  the  statute  would  be  unreason- 
able, impracticable  and  result  in  great  public  inconvenience. 

It  follows  that  this  appeal  is  unauthorized  and  it  should  be 
dismissed,  with  costs. 

All  concur. 

Appeal  dismissed. 

The  People  of  the  State  of  New  York  ex  rel.  The  Del- 
aware, Lackawanna  and  Western  Railroad  Company, 
Appellant,  v.  The  County  Court  of  Onondaga  County, 
et  al.,  Respondents. 

Certiorari  —  Order  Laying  out  Highway  —  Appeal.  A  writ  of 
certiorari  brought  to  review  an  order  of  a  County  Court  affirming  a 
report  of  commissioners  for  the  laying  out  of  a  highway,  on  the  ground 
of  alleged  irregularities  in  the  proceedings  affecting  the  power  and  juris- 
diction of  the  County  Court,  is  properly  dismissed  under  sections  2121, 
2122  of  the  Code  of  Civil  Procedure,  as  the  decision  in  regard  to  such 
questions  may  be  reviewed  on  appeal. 

Peo})le  ex  rel.  D.t  L.  &  W.  R.  R.  Co.  v.  County  Court,  4  App.  Div.  £42, 
affirmed. 

(Argued  March  1,  1897  ;  decided  March  9,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
April  24,  1896,  which  dismissed  a  writ  of  certiorari  and  all 
proceedings  based  thereon. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Benjamin  Stolz  and  George  McGowan  for  appellant 
Although  under  section  89  of  the  Highway  Law  the  decision 
of  the  County  Court  upon  a  motion  to  confirm  the  report  of 
the  commissioners  appointed  to  determine  upon  the  necessity 
of  laying  out  a  highway  shall  be  final,  such  decision  can  be 
reviewed  by  a  writ  of  certiorari.    (L.  1890,  ch.  568,  §§  82,  S3, 
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84 ;  Spelling  on  Extra.  Relief,  §  1921 ;  Lawton  v.  Comrs.  of 
Cambridge,  2  Caines,  179;  1  R.  L.  589,  §2;  Z«  Roy  v. 
Mayor,  etc.,  20  Johns.  430,  438 ;  Ex  parte  Mayor,  etc.,  23 
Wend.  277,  287 ;  Ex  parte  Heath,  3  Hill,  42,  52 ;  In  re 
Canal  A  Walker  Streets,  12  X.  Y.  406;  People  ex  rel.  v. 
Freeman,  3  Lans.  148;  People  ex  rel.  v.  Canal  Board,  7 
Lans.  220 ;  In  re  K.  B.  Road,  4  Hun,  599,  602 ;  Peoph  ex 
rel.  v.  Andrews,  52  X.  Y.  445 ;  Murfree  v.  Leeper,  1  Over- 
ton [Tenn.],  I.) 

F.  B.  Gill  for  respondents.  The  appellant  has  mistaken 
its  remedy.  Its  remedy,  if  any,  is  by  appeal  and  not  by 
certiorari.  The  right  to  issue  a  writ  of  certiorari  in  such  cases 
is  expressly  prohibited.  (Code  Civ.  Pro.  §§  2120,  2148,  3333, 
3334 ;  People  ex  rel  v.  Stilwell,  19  X.  Y.  531 ;  People  ex  rel 
x.  Comrs.,  etc.,  103  X.  Y.  370 ;  People  ex  rel  v.  Police  Comrs., 
82  X.  Y.  506 ;  Peoph  ex  rel  v.  Tax  Comrs.,  85  X.  Y.  655 ; 
People  ex  rel  v.  Hill,  53  X.  Y.  547 ;  Beardslee  v.  Dolge, 
143  X.  Y.  160;  People  ex  rel  v.  Tucker,  19  X.  Y.  S.  R. 
9()3;  People  ex  rel  v.  Thayer,  88  Hun,  136.)  The  decision 
of  the  County  Court  is  final  and  cannot  be  reviewed  either  by 
appeal  or  certiorari.  (L.  1890,  ch.  568,  §  89  ;  N.  Y.  C.  R.  R. 
Co.  v.  Marvin,  11  X.  Y.  276;  In  re  Canal  cfe  Walker  Streets, 
12  X.  Y.  406;  In  re  Comrs.  Central  Park,  50  X.  Y.  493; 
People  ex  rel.  v.  Betts,  55  X.  Y.  600 ;  In  re  M.  E.  R.  Co., 
128  X.  Y.  600 ;  In  re  S.  B.  R.  R.  Co.,  141  X.  Y.  532 ;  In  re 
Swan,  97  X.  Y.  492 ;  In  re  Taylor  cfc  Allen,  8  App.  Div. 
395 ;  In  re  De  Camp,  77  Hun,  478.) 

Bartlett,  J.  The  writ  was  directed  to  the  County  Court 
of  Onondaga  county,  to  review  an  order  made  by  that  court 
affirming  the  report  of  commissioners  to  determine  upon  the 
necessity  of  laying  out  a  highway  in  the  town  of  Geddes, 
through  the  lands  of  the  relator,  in  which  they  found  it  was  neces- 
sary to  open  the  highway  and  take  the  relator's  land  therefor. 

The  appellant  claims  that,  notwithstanding  the  fact  that  sec- 
tion 89  of  the  Highway  Law  (Ch.  568,  Laws  1890  ;  amended, 
ch.  686,  Laws  1892)  declares  that  the  determination  of  the 
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County  Court  upon  the  report  of  the  commissioners  shall  be 
final,  it  is  entitled  to  a  review  under  the  writ  of  certiorari, 
by  reason  of  certain  alleged  irregularities  in  the  proceedings, 
which  affected  the  power  and  jurisdiction  of  the  County  Court 
in  the  premises. 

This  proceeding  does  not  appear  to  have  been  considered  by 
the  Appellate  Division  upon  the  merits,  but  the  writ  was  dis- 
missed for  the  reason  that  appellant's  remedy,  if  any,  was  by 
appeal  from  the  order  of  the  County  Court. 

Section  2121  of  the  Code  of  Civil  Procedure  provides  as 
follows :  "  A  writ  of  certiorari  cannot  be  issued,  to  review  a 
determination,  made,  after  this  article  takes  effect,  in  a  civil 
action  or  special  proceeding,  by  a  court  of  record,  or  a  judge  of 
a  court  of  record." 

Section  2122  reads:  "Except  as  otherwise  expressly  pre- 
scribed by  a  statute,  a  writ  of  certiorari  cannot  be  issued,  in 
either  of  the  following  cases  :  *  *  *  2.  Where  the  deter- 
mination can  be  adequately  reviewed,  by  an  appeal  to  a  court, 
or  to  some  other  body  or  officer." 

This  court  has  very  recently  decided  in  the  case  of  Matter 
of  De  Camp  (151  N.  Y.  557)  that  while  section  89  of  the 
Highway  Law  makes  the  decision  of  the  County  Court  final 
as  to  the  question  of  the  necessity  of  the  proposed  highway 
and  the  compensation  of  the  landowner,  yet  its  decision  may 
be  reviewed  on  appeal  as  to  questious  affecting  the  power  and 
jurisdiction  of  the  County  Court. 

In  the  case  at  bar  the  appellant  insists  that  the  petition  is 
defective ;  that  the  court  had  no  power  to  appoint  either  set 
of  commissioners;  that  this  and  other  defects  deprived  the 
court  of  jurisdiction. 

In  view  of  the  statutes  and  decision  cited  we  are  of  the 
opinion  that  the  appellant  mistook  its  remedy  in  the  premises, 
and  the  writ  of  certiorari  and  all  the  proceedings  based  thereon 
were  properly  dismissed. 

The  order  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 
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The  People  of  the  State  of  New  York  ex  rel.  Robert 

LBA818      Crummey,  Respondent,  v.  George  W.  Palmer,  as  Comp- 
troller of  the  City  of  Brooklyn,  Appellant. 

152       ~217| 

1.  Municipal  Employment  —  Confidential  Relation.  A  confi-  78  ADHS23 
dential  relation,  between  an  appointing  officer  and  his  subordinate,  exists  ~* 
within  the  meaning  of  Laws  of  1888,  chapter  119,  section  1,  as  amended 

by  chapter  577,  Laws  of  1892,  when  an  officer,  upon  whom  the  statute 
casts  a  duty  involving  skill  and  integrity,  and  a  liability  either  personal 
or  on  the  part  of  the  municipality  which  he  represents,  intrusts  the  dis- 
charge of  the  duty  to  the  subordinate. 

2.  Assistant  Warrant  Clerk  to  the  Comptroller  of  the  City  of 
Brooklyn  —  Confidential  Relation.  An  assistant  warrant  clerk  in 
the  office  of  the  comptroller  of  the  city  of  Brooklyn,  by  reason  of  the  fact 
that  a  greater  portion  of  the  duties  devolving  upon  his  position  involve 
skill  and  integrity,  which  duties,  if  carelessly  or  negligently  performed, 
might  result  in  great  loss  to  the  comptroller  or  the  city,  holds  a  confidential 
relation  to  his  superior  officer  within  the  meaning  of  Laws  of  1888,  chapter 
119,  section  1,  as  amended  by  chapter  577,  Laws  of  1892,  and  may  be  dis- 
charged without  cause  shown. 

People  ex  rel.  Crummey  v.  Palmer,  9  App.  Div.  58,  reversed. 

(Argued  March  1,  1897;  decided  March  9,  1897.) 

Appeal  by  the  defendant,  individually,  and  as  comptroller 
of  the  city  of  Brooklyn,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment, entered  October  19,  1896,  which  affirmed  an  order  and 
judgment  awarding  a  peremptory  mandamus  in  favor  of  the 
relator,  the  nature  of  which  and  the  facts  relating  thereto  are 
stated  in  the  opinion. 

B.  F.  Tracy  for  appellant,  individually.  The  action  of  the 
comptroller  in  removing  the  relator  was  legal  because  the  rela- 
tor fell  within  the  classes  expressly  excepted  by  the  statute. 
(L.  1888,  ch.  583 ;  People  ex  rel.  v.  Armbruster,  59  Hun, 
5$6;  People  ex  rel.  v.  Baker,  6$  X.  Y.  S.  R.  5 ;  In  re 
Ostrander,  12  Misc.  Rep.  476.) .  The  proof  offered  to  show 
that  the  comptroller  had  constructive  notice  of  the  relator's 
exemption,  taken  under  objection  and  exception,  was  inadmis- 
sible. {People  v.  Wallace,  55  Hun,  149;  Denton  v.  O.  C. 
28 
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Nat.  Bank,  150  N.  Y.  137 ;  Field  v.  Mayor  of  N.  Y,  6  X. 
Y.  179  ;  Constant  v.  University  of  Rocliester,  111  X.  Y.  604 ; 
W.  Nat.  Bank  v.  Irons,  8  Fed.  Rep.  1 ;  Slattery  v.  Sehwan- 
necke,  118  X.  Y.  543.)  The  relator's  claim  for  a  writ  of  man- 
damus is  barred  by  his  laches.  {People  ex  rel.  v.  Justices,  etc., 
78  Hun,  334 ;  People  ex  rel.  v.  Collis,  6  App.  Div.  468.)  This 
proceeding  having  been  brought  against  the  comptroller  in  his 
official  capacity,  the  court  has  no  jurisdiction  to  award  dam- 
ages against  him  individually.  (Code  Civ.  Pro.  §  2088.)  The 
relator  cannot  recover  damages  against  Mr.  Palmer  either  in 
this  or  any  other  proceeding.  If  the  relator  was  illegally 
removed  his  back  salary  is  an  obligation  of  the  city  of  Brook- 
lyn, for  which  it  alone  is  liable.  {Fitzsimmons  v.  City  of 
Brooklyn,  102  X.  Y.  536  ;  People  ex  rel.  v.  Police  Comrs., 
114  N.  Y.  245.) 

.  Joseph  A.  Burr  for  appellant  as  comptroller  of  the  city 
of  Brooklyn.  The  relator  held  a  confidential  relation  to  his 
appointing  officer  (the  comptroller)  and  was  not,  therefore, 
protected  by  the  provisions  of  chapter  577  of  the  Laws  of 
1892.  (L.  1888,  ch.  583;  People  ex  rel.  v.  Baker,  68  X.  Y. 
S.  R.  5 ;  People  ex  rel.  v.  Armhruster,  59  Hun,  586.) 

Charles  J.  Patterson  for  respondent.  The  duties  per- 
formed by  the  relator  were  in  no  sense  confidential  to  the 
appointing  power.  They  consisted  merely  in  the  perform- 
ance of  public  business  with  the  public,  and  involved  no  per- 
sonal relations  between  the  comptroller  and  Crummey.  (Peoj>le 
ex  rel.  v.  O'Brien,  9  App.  Div.  42S  ;  L.  18S8,  ch.  583,  §§  12, 
26;  Walxh  v.  Trustees  F.  Y.  cfc  B.  Bridge,  96  X.  Y.  436; 
Ilannon  v.  Aynew,  96  X.  Y.  439 ;  Donovan  v.  McAlpin,  85 
N.  Y.  185;  Murphy  v.  Com.,  etc.,  28  X.  Y.  134;  People  ex 
rel.  v.  Wriyht,  150  X.  Y.  444;  People  ex  rel.  v.  Sutton,  8S 
Hun,  173;  People  ex  rel.  v.  Barker,  14  Misc.  Rep.  360.) 
The  defendant  Palmer  is  personally  liable  in  damages  under 
this  proceeding.  (Hiyg ins  \.  Mayor,  etc.,  131  X.  Y.  128; 
Terhune  v.  Mayor,  etc.,  $S  X".  Y.  247 ;  Dolan  v.  Mayor,  etc^ 
68  X.  Y.  274;  McYeany  v.  Mayor,  etc.,  80  X.  Y.  185.) 
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Haight,  J.  Robert  Crummey,  the  relator,  was  a  member 
of  the  volunteer  fire  department  of  the  city  of  Brooklyn,  and 
as  such  had  served  the  time  required  by  law,  and  had  received 
his  discharge.  In  May,  1886,  he  was  appointed  to  the  position 
of  assistaut  warrant  clerk  in  the  office  of  the  comptroller  of 
the  city,  and  continued  in  that  position  until  the  30th  day  of 
January,  1895,  at  which  time  he  was  discharged  by  the  comp- 
troller. On  the  19th  day  of  July,  1895,  he  instituted  proceed- 
ings for  a  mandamus  to  compel  his  reinstatement.  An  alterna- 
tive writ  vra3  issued,  upon  which  issue  was  joined,  which  was 
tried  before  a  judge  and  jury  and  resulted  in  a  verdict  in  favor 
of  the  relator.  Upon  the  verdict  so  rendered  a  peremptory 
writ  of  mandamus  was  issued  which  has  been  affirmed  by  the 
Appellate  Division.  Upon  the  trial  before  the  jury  the  judge 
charged  as  a  matter  of  law  that  the  relator  did  not  occupy  a 
confidential  relatiou  to  the  appointing  officer  within  the 
meaning  of  the  statute.  To  this  charge  an  exception  was 
taken  by  the  appellant.  The  statute  provides  that  u  no  person 
holding  a  position  by  appointment  in  any  city  or  county  of 
this  state  or  who  may  hereafter  be  appointed,  receiving  a 
salary  from  such  city  or  county  (unless  he  has  been  appointed 
for  a  definite  term),  who  is  an  honorably  discharged  soldier, 
sailor  or  marine,  having  served  as  such  in  the  Union  army  or 
navy  during  the  war  of  the  rebellion,  or  the  Mexican  war,  and 
who  shall  not  have  served  in  the  Confederate  army  or  navy,  or 
who  shall  have  served  the  time  required  by  law  in  the  volun- 
teer fire  department  of  any  city,  town  or  village  in  the  State, 
or  who  shall  have  been  a  member  thereof  at  the  time  of  the 
disband  men  t  of  said  volunteer  department,  shall  be  removed 
from  such  position  except  for  cause  shown  after  a  hearing 
had  ;  but  this  provision  shall  not  be  construed  to  apply  to  the 
position  of  private  secretary  or  chief  clerk  or  deputy  of  any 
official  or  department,  or  to  any  other  person  holding  a  con- 
fidential relation  to  the  appointing  officer."  (Laws  of  1888, 
ch.  119,  §  1,  as  amended  by  ch.  577,  Laws  of  1892.) 

What  is  a  "confidential  relation"  to  the  appointing  officer? 
A  complete  definition  may  be  difficult.     We  shall  only  attempt 
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one  in  general  terms.  The  meaning  of  "  confidential "  has 
two  elements,  that  of  secrecy  and  that  of  trust  and  confidence. 
Confidential  relation,  in  law,  as  defined  by  the  Century 
Dictionary,  is  a  relation  of  parties  in  which  one  is  bound  to  act 
for  the  benefit  of  the  other  and  can  take  no  advantage  to  him- 
self from  his  acts  relating  to  the  interest  of  the  other.  Such 
a  relation  arises  whenever  a  continuous  trust  is  reposed  by  one 
person  in  the  skill  or  integrity  of  another.  The  statute  which 
we  have  under  consideration  has  reference  to  officials,  and  the 
confidential  relations  mentioned  undoubtedly  have  reference 
to  official  acts,  and  include  not  only  those  that  are  secret,  but 
those  that  involve  trust  and  confidence  which  are  personal  to 
the  appointing  officer.  If,  therefore,  the  statute  casts  upon  an 
officer  a  duty  involving  skill  or  integrity,  and  a  liability  either 
personal  or  on  the  part  of  the  municipality  which  he  repre- 
sents, aud  he  intrusts  the  discharge  of  this  duty  to  another, 
their  relations  become  confidential. 

It  appears  that  the  defendant  became  comptroller  of  the  city 
of  Brooklyn  on  the  first  day  of  January,  1895 ;  that  as  such 
he  became  the  chief  financial  officer  of  the  city,  cliarged  with 
the  duty  of  keeping  the  accounts  of  its  receipts  and  disburse- 
ments and  the  paying  of  the  demands  upon  it  by  warrants 
drawn  upon  the  treasurer ;  that  the  annual  expenditures 
amounted  to  from  ten  to  thirteen  millions  of  dollars,  which, 
in  the  year  1895,  were  paid  out  upon  46,000  warrants;  as  comp- 
troller he  was  also  a  member  of  the  board  of  estimate,  which 
occupies  nearly  a  month  each  year  in  making  up  the  budget : 
he  was  also  a  member  of  the  sinking  fund  commission,  which 
has  meetings  on  an  average  of  once  a  week  during  the  year, 
and  a  member  of  three  other  commissions,  which  held  occa- 
sional meetings.  The  duties  of  his  position  were  of  such  a 
character  that  it  was  impossible  for  him  to  personally  dis- 
charge them,  and  he  of  necessity  was  compelled  to  intrust 
the  performance  of  them  largely  to  subordinates. 

The  relator's  duties  consisted  in  taking  care  of  the  bills  and 
vouchers  as  they  came  in,  filing  them  away,  of  getting  them 
out  and  exhibiting  them  when  called  for,  and  seeing  that  the 
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papers  and  boxes  were  kept  in  their  places.  In  case  of  the 
sickness  or  absence  of  the  warrant  clerk  he  filled  out  the  war- 
rants for  the  payment  of  bills,  and,  after  they  were  signed  by 
the  proper  officers,  the  warrants  were  returned  to  him.  He 
then  examined  the  bills  to  see  if  they  were  properly  made  out 
and  verified,  whether  they  were  properly  audited  and  certi- 
fied, and,  if  correct,  he  delivered  the  warrants  to  the  persons 
entitled  thereto,  first  requiring  them  to  be  identified  if  they 
were  not  personally  known  to  him.  In  addition  to  this  he 
was  charged  with  the  duty  of  keeping  track  of  the  liens  filed 
and  of  the  executions  and  attachments  levied  upon  claims  in 
the  office  and  of  examining  the  same  before  delivering  war- 
rants to  claimants. 

It  will  thus  be  seen  that  the  greater  portion  of  the  duties 
devolving  upon  the  relator's  position  involved  skill  and  integ- 
rity, and  if  the  duties  were  carelessly  or  negligently  per- 
formed, it  might  result  in  great  loss  either  to  the  comptroller 
or  the  city.  It  is  said  that  the  defendant  could  not  be  held 
responsible  for  the  misfeasance  or  nonfeasance  of  the  relator. 
Chapter  583  of  the  Laws  of  1888,  title  3,  §  12,  so  provides  as 
to  third  parties.  The  act  does  not  purport  to  relieve  the 
defendant,  so  far  as  the  city  is  concerned,  as  to  losses  or  lia- 
bilities incurred  through  his  or  his  subordinates'  misconduct 
or  negligence  in  the  discharge  of  the  duties  of  his  office  ;  as  a 
faithful  officer  he  would  be  interested  in  protecting  the  inter- 
ests of  the  city  and  in  the  saving  of  it,  as  well  as  himself, 
from  responsibility.  It  appears  to  us  that  the  position  is  one 
requiring  trust  and  confidence,  and  that  it  is,  within  the  pro- 
vision of  the  statute,  a  confidential  relation  to  the  appointing 
officer.  In  the  Matter  of  Ostrander  for  a  writ  of  mandamus 
(12  Misc.  Rep.  476),  the  applicant  sought  the  position  of 
deputy  superintendent  of  public  buildings ;  the  mandamus  was 
asked  for  under  the  provisions  of  chapter  716  of  the  Laws  of 
1894,  which  provide  as  follows:  "But  the  provisions  of  this 
act  shall  not  be  construed  to  apply  to  the  position  of  private 
secretary  or  deputy  of  any  official  or  department,  or  to  any 
other  person  holding  a  strictly  confidential  position."     It  was 
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held  at  Special  Term  that  the  position  was  confidential,  and 
that  case  was  affirmed  in  the  General  Term  and  by-  this  court 
upon  the  opinion  of  the  Special  Term.     (146  N.  Y.  404.) 

It  is  claimed  that  under  the  classification  of  officers  by  the 
civil  service  commission  the  relator  was  placed  in  Schedule  A 
in  the  class  of  those  occupying  confidential  relations  with  the 
appointing  officer;  that  under  the  statute  the  civil  service 
commission  is  required  to  classify  the  employees  in  the  public 
offices,  and  that  this  classification  has  the  force  and  effect  of  a 
statute ;  and  that  the  provisions  of  this  act  should  be  con- 
strued in  accordance  therewith.  Under  the  construction  of 
the  provisions  of  the  act  above  given  a  determination  of  this 
question  is  at  this  time  unnecessary. 

The  judgment  and  order  should  be  reversed  and  the  motion 
for  a  mandamus  denied. 

All  concur,  except  O'Brien  and  Vann,  JJ.,  dissenting. 

Judgment  accordingly. 


Lawrence  P.  Farley,  Appellant,  v.  The  Mayor,  Aldermen 
and  Commonalty  of  the  City  of  New  York,  Respondent. 

1.  Negligence —  Obstruction  in  Street.  In  order  to  charge  a 
municipality  for  an  injury,  happening  to  a  third  person  using  a  street, 
from  an  unlawful  obstruction  placed  therein  by  a  stranger  without 
authority,  it  must  appear  that  it  had  notice,  express  or  implied,  of  the 
existence  of  the  obstruction  before  the  accident,  and  that  a  reasonable 
time  had  elapsed,  subsequent  to  the  notice  and  before  the  injury,  during 
which  it  could  have  abated  the  nuisance. 

2.  Notice.  The  knowledge  of  policemen  on  duty,  of  the  unlawful 
practice  of  the  owner  of  a  truck  in  leaving  it  in  the  roadway  at  night  is 
chargeable  to  the  city,  after  the  lapse  of  a  reasonable  time  to  enable  them 
to  communicate  the  information  to  their  superiors. 

3.  New  York  City  —  Consolidation  Act,  §  1932.  The  regulation  of 
the  speed  of  horses  on  the  streets  by  section  1982  of  the  New  York  City 
Consolidation  Act  (L.  1882,  ch.  410)  has  no  application  to  the  speed  at 
which  engines  or  hose  carts  connected  with  the  fire  department  shall  be 
driven  when  going  to  a  fire. 

4.  Risk  of  Employment.  The  driver  of  a  hose  cart  connected  with 
the  fire  department,  when  going  to  a  fire,  does  not  assume  the  risks  of  the 
insecurity  of  streets,  resulting  from  the  culpable  negligence  of  the  city. 
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5.    QUE8TION  FOR  THE  JURY  —  CONTRIBUTORY  NEGLIGENCE.      It  is  for 

the  jury  to  say  whether  the  driver  of  a  hose  cart,  which  collided  with  a 
truck  standing  in  the  roadway  while  going  to  a  fire,  was  alert  and  watch- 
ful to  avoid  obstructions,  or  whether  there  was  any  omission  on  his  part 
of  reasonable  circumspection  and  diligence  which  contributed  to  the 
accident. 
Farley  v.  Mayor,  etc.,  9  App.  Div.  586,  reversed. 

(Argued  March  4,  1897;  decided  March  16,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department,  entered 
November  23,  1896,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  of  the  court  at  a  Trial  Term 
of  the  Supreme  Court  held  in  and  for  the  county  of  New 
York  dismissing  the  complaint,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  alleged  to  have 
been  caused  by  the  negligence  of  defendant  in  allowing  an 
obstruction  to  remain  in  the  driveway  of  a  street,  in  the  city 
of  New  York. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Charlies  Steckler  for  appellant.  Defendant  was  guilty  of 
negligence.  (Cohen  v.  Mayor,  ete.,  113  N.  Y.  535 ;  King  v. 
Russell,  6  East,  427;  Rex  v.  Cross,  3  Camp.  224;  Rex  v. 
Jones,  3  Camp.  230 ;  People  v.  Cunningham,  1  Den.  524 ; 
Dams  v.  Mayor,  etc.,  14  N.  Y.  506  ;  Callananv.  Gilman,  107 
N.  Y.  360  ;  Dillon  on  Mun.  Corp.  §  753  ;  Hutson  v.  Mayor, 
etc.,  9  N.  Y.  163 ;  R.  W.  L.  Co.  v.  City  of  Rochester,  3  N.  Y. 
463  ;  Diveny  v.  City  of  Elmira,  51  N.  Y.  506 ;  Nines  v.  City 
of  Lockport,  50  N.  Y.  236;  C lenience  v.  City  of  Auburn,  66 
N.  Y.  341.)  The  defendant  had  notice  of  the  obstruction  on 
the  highway  which  caused  the  injury  to  the  plaintiff,  for  it 
had  been  there  every  day  for  six  months.  (Kunz  v.  City  of 
Troy,  104  N.  Y.  344 ;  Weed  v.  Vil.  of  Ballston  Spa,  76  N. 
Y.  329  ;  Niven  v.  City  of  Rochester,  76  JN.  Y.  620  ;  Todd  v. 
City  of  Troy,  61  N.  Y.  507 ;  Diveny  v.  City  of  Elmira,  51  N. 
Y.  506  ;  Requa  v.  City  of  Rochester,  45  N.  Y.  129  ;  L.  1882, 
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ch.  410,  §§  324,  710 ;  Callanan  v.  Gihnan,  107  N.  Y.  365.) 
The  plaintiff  did  not  contribute  to  his  injuries  by  driving  to 
the  fire  fast.  Darkness  prevented  him  from  seeing  the  obstruc- 
tion. {McGuire  v.  Spen.ce,  91  X.  Y.  305 ;  Vail  v.  B.  B.  B. 
Co.,  147  X.  Y.  377.)  The  violation  of  a  statute  or  ordinance 
regulating  the  rate  of  speed,  even  if  applicable  to  the  fire 
department,  would  not  charge  the  plaintiff  with  negligence 
per  se.  The  question  must  be  left  to  the  jury  to  consider 
with  all  other  facts  in  the  case.  (State  v.  Sheppard,  67  X. 
W.  Rep.  62;  Crocker  v.  K.  Ice  Co.,  92  X.  Y.  652;  Enupjle 
v.  K.  Tee  Co.,  84  X*.  Y.  488 ;  Connolly  v.  K.  Ice  Co.,  114  X. 
Y.  108;  McRickard  v.  Flint,  114  X.  Y.  222;  White  v. 
Wittemann  L.  Co.,  131  X.  Y.  631 ;  McOrath  v.  N.  Y.  C. 
&  II.  R.  R.  R.  Co.,  63  X.  Y.  531.)  The  fact  that  plaintiff 
receives  a  pension  for  disability  sustained  in  the  discharge  of 
his  duty  as  a  fireman  is  no  bar  to  his  recovery  in  this  action. 
(L.  1882,  ch.  410,  §  518.)  The  accident  waa  not  one  of  the 
attendant  risks  of  plaintiff's  employment.  (L.  1882,  ch.  410, 
§§  444,  518,  519.)  Plaintiff's  injuries  were  not  occasioned  by 
the  negligence  of  a  fellow-servant.  (L.  1882,  ch.  410,  §§316, 
424,  705 ;  Maxmilian  v.  Mayor,  etc.,  62  X.  Y.  160 ;  Ham  v. 
Mayor,  etc.,  70  X.  Y.  459  ;  Workman  v.  Mayor,  etc.,  67  Fed. 
Rep.  347;  Sullivan  v.  T.  R.  R.  Co.,  112  X.  Y.  645;  Sven- 
son  v.  A.  M.  S.  S.  Co.,  57  X.  Y.  108 ;  S.  &  R.  on  Xeg.  116 ; 
Smith  v.  JT.  Y.  cfe  //.  R.  R.  Co.,  19  X.  Y.  132.) 

Franc is  M.  Scott  and  William  II  Rand,  Jr.,  for  respond- 
ent. The  evidence  cannot  justify  the  conclusion  that  the 
defendant  had  constructive  notice  of  the  existence  and 
position  of  the  truck.  {Breil  v.  City  of  Buffalo,  144  X.  Y. 
163;  Lyon  v.  Cambridge,  136  Mass.  419;  Macomber  v. 
Taunton,  100  Mass.  255.)  The  plaintiff  is  clearly  guilty  of 
contributory  negligence.  (L.  1882,  ch.  410,  §  1932;  )?<%- 
wick  v.  N.  Y.  C.  R.  R.  Co.,  36  X.  Y.  132 ;  McRickard  v. 
Flint,  114  X.  Y.  222 ;  Gorton  v.  E.  R.  Co.,  45  X.  Y.  660; 
Cordell  v.  N.  Y.  C.  R.  It.  Co.,  64  X".  Y.  535,  538;  1  Rice 
on  Ev.  27.)     An  employer  cannot  be  held  liable  for  injuries 
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received  by  an  employee  who  lias  voluntarily  assumed  the 
risks  of  the  employment  with  full  knowledge  of  the  methods 
employed.  {Crown  v.  Orr,  140  N.  Y.  450;  Cullen  v.  Nor- 
ton, 126  N.  Y.  1 ;  Keenan  v.  N.  Y.,  Z.  E.  tfc  W.  R.  R.  Co., 
145  N.  Y.  190 ;  3  Wood  on  Railway  Law,  1453,  1499,  1501 ;. 
Cooley  on  Torts,  541  ;  1  S.  &  R.  on  Neg.  §  185 ;  Whart.  on 
Neg.  §§  199,  214,  224 ;  Hough  v.  T.  (&  P.  R.  Co.,  100  XL  S. 
213.)  A  servant  assumes  the  risk  of  injury  from  the  negli- 
gence of  a  fellow-servant,  and  the  master  cannot  be  held 
liable  therefor.  (L.  1882,  ch.  410,  §  710;  Wanamaker  v. 
City  of  Rochester,  17  N.  Y.  Snpp.  321 ;  Judson  v.  Vil.  of 
OUan,  116  N.  Y.  655  ;  ConUy  v.  City  of  Portland,  3  Atl. 
Rep.  658;  Lmighlm  v.  State  of  N.  Y.,  105  N.  Y.  159;  3 
Wood  on  Railway  Law,  §  338 ;  2  Thomp.  on  Neg.  1026 ; 
Beach  on  Cont.  Neg.  338,  §  115 ;  C,  M.  <&  S.  P.  R.  Co.  v. 
Ross,  112  U.  S.  377;  C.  &  N.  W.  R.  Co.  v.  Moranda,  93 
111.  302 ;  Cooper  v.  Mullins,  30  Ga.  150 ;  Z.  &  N.  R.  Co.  v. 
Collins,  2  Dnvall,  114;  J\T.  <&  D.  R.  Co.  v.  Jones,  9  Heisk. 
27 ;  Randall  v.  B.  <&  O.  R.  Co.,  109  U.  S.  485.) 

Andrews,  Ch.  J.  We  think  the  case  should  have  been 
submitted  to  the  jury.  The  evidence  would  have  authorized 
a  finding  that  for  several  months  preceding  the  accident  the 
truck  against  which  the  hose  cart  collided  had  been,  to  the 
knowledge  of  the  policemen  on  duty,  left  during  the  night 
time  standing  in  the  roadway  on  Broome  street  next  to  the 
curb,  at  or  near  the  place  where  it  was  at  the  time  of  the  col- 
lision, and  that  no  report  had  been  made  by  the  policemen  of 
the  fact,  nor  any  measures  taken  by  the  public  authorities  by 
notice  to  the  owner  or  by  proceedings  to  enforce  the  penalty 
given  by  the  ordinance  to  remedy  the  nuisance.  The  truck 
was  an  obstruction  to  the  street,  and  both  at  common  law  and 
by  the  ordinance  the  using  of  the  street  for  the  storage  of  the 
truck  was  an  illegal  act.  (Cohe?i  v.  Mayor,  etc.,  113  N.  Y.  535  ; 
Ordinance  of  city  of  New  York,  art.  4,  sec.  33.)  It  is,  more- 
over, made  the  duty  of  the  commissioner  of  public  works,  by  sec- 
29 
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tion  324  of  the  Consolidation  Act  (Laws  bf  1882,  chap.  410),  to 
remove  or  cause  to  be  removed  all  unharnessed  trucks  found 
in  a  public  street  in  the  night  time,  unless  there  by  permission 
of  the  major.  The  storing  of  the  truck  in  the  street  was  the 
act  of  the  owner,  without  authority  from  the  city,  and  the 
rule  applies  that  in  order  to  charge  a  municipality  for 
an  injury  happening  to  a  third  person  using  a  street 
therein,  from  an  unlawful  obstruction  placed  therein  by 
a  stranger  without  authority,  it  must  appear  that  it  had  notice, 
express  or  implied,  of  the  existence  of  the  obstruction  before 
the  accident,  and  that  a  reasonable  time  had  elapsed  subse- 
quent to  the  notice  and  before  the  injury,  during  which  it 
could  have  abated  the  nuisance.  Until  it  had  received  such 
notice,  and  an  opportunity  had  been  afforded  in  the  exercise 
of  reasonable  diligence,  for  the  city  to  have  acted,  there  would 
be  no  breach  on  its  part  of  the  duty  resting  upon  municipal 
corporations  to  use  all  reasonable  care  to  keep  the  streets  in  a 
safe  condition  for  travel.  It  is  undoubtedly  true,  as  a  general 
rule,  that  a  municipality  is  not  called  upon  to  anticipate  infrac- 
tions by  third  persons  of  the  law  or  ordinances  relating  to  its 
streets,  enacted  to  secure  their  safety  and  an  unobstructed 
right  of  passage.  But  in  this  case  the  custom  of  the  owner  of 
the  truck  to  leave  it  in  the  street  at  this  point  during  the  night 
time  had  existed  for  several  months  before,  and  up  to  the 
time  of,  the  accident,  and  was  known  to  the  patrolmen  on  the 
beat.  It  was  not  the  case  of  an  isolated  trespass,  which  a  pub- 
lic officer  might  reasonably  suppose  would  not  be  repeated, 
but  a  continuous  invasion  of  the  public  right,  habitually 
indulged  in  and  known  to  the  public  officials.  They  had  just 
reason  to  believe  that  the  practice  would  be  continued  unless 
the  city  authorities  interfered  to  stop  it,  and  what  the  police- 
men knew  the  city  is  chargeable  with  knowing  after  the  lapse 
of  a  reasonable  time  to  enable  information  to  be  communicated 
by  them  to  their  superiors.  This  is  not  like  the  case  of  Breil 
v.  City  of  Buffalo  (144  N.  Y.  105),  where  the  only  possible 
fault  charged  against  the  city  was  that  it  failed  to  remove  or 
guard  a  pile  of  earth  left  in  the  sti-eet  on  a  single  night  by  the 
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owner  of  adjacent  property  engaged  in  filling  in  his  lot,  of 
which  the  city  had  no  actual  notice  and  no  constructive  notice, 
unless  the  fact  that  the  lot  owner  was  engaged  in  filling  in  his 
lot  with  earth  deposited  in  the  street  in  the  daytime,  and 
which  on  each  day,  except  in  the  one  instance,  was  removed 
during  the  daytime,  made  the  city  liable  for  an  injury  caused 
by  the  obstruction.  If  the  pile  of  earth  had  been  suffered  to 
remain  in  the  street  for  weeks,  and  the  city  had  remained 
inactive,  a  different  question  would  have  been  presented. 

The  question  of  the  contributory  negligence  of  the  plaintiff 
was  one  also  for  the  jury.  It  is  manifest  that  section  1932  of 
the  Consolidation  Act  can  have  no  application  to  the  speed  at 
which  engines  or  hose  carts  connected  with  the  fire  department 
shall  be  driven  when  going  to  a  fire.  This  section  is  not  in 
the  chapter  regulating  the  fire  department.  By  another  sec- 
tion the  vehicles  of  the  fire  department  are  given  the  "  right 
of  way  "  at  any  fire  over  all  other  vehicles  except  those  carry- 
ing the  United  States  mail  (§  444).  The  safety  of  property 
and  the  protection  of  life  may  and  often  do  depend  upon 
celerity  of  movement,  and  require  that  the  greatest  prac- 
ticable speed  should  be  permitted  to  the  vehicles  of  the  fire 
department  in  going  to  fires.  Section  1932  was  intended  to 
regulate  the  speed  of  horses  traveling  on  the  streets  and 
using  them  for  the  ordinary  purposes  of  travel,  and  from  the 
nature  of  the  exigency  cannot  apply  to  the  speed  of  vehicles 
of  the  fire  department  on  their  way  to  fires.  The  conduct  of 
the  plaintiff  was  for  the  consideration  of  the  jury.  lie  took 
the  usual  risks  of  an  employment  of  a  dangerous  character, 
but  he  did  not  assume  the  risks  of  the  insecurity  of  streets 
resulting  from  the  culpable  negligence  of  the  city.  He  was 
bound  in  driving  to  exercise  the  care  which  a  prudent  person 
would  ordinarily  exercise  under  similar  circumstances.  It  was 
for  the  jury  to  say  whether  he  was  alert  on  this  occasion,  watch- 
ful to  avoid  obstructions  which  might  be  in  his  path,  and 
whether  there  was  any  omission  on  his  part  of  reasonable 
circumspection  and  diligence  which  contributed  to  the 
accident. 
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Having  reached  the  conclusion  that  the  case  was  improperly 
withheld  from  the  jury  on  the  facte,  both  as  to  the  negligence 
of  the  defendant  and  the  contributory  negligence  of  the  plain- 
tiff, the  judgment  should  be  reversed  and  a  new  trial  ordered. 

All  concur. 

Judgment  reversed. 


John  McNamara,  Appellant,  v.  The  Mayor,  Aldermen  and 
Common  a  ltv  of  the  City  of  New  York,  Respondent. 

1.  Appointment  by  New  York  Aqueduct  Commissioners  —Implied 
Condition.  An  appointment  of  an  inspector,  by  the  aqueduct  commis- 
sioners of  the  city  of  New  York,  pursuaut  to  the  provisions  of  chapter 
490,  Laws  of  1883,  and  its  amendments,  is  subject  to  the  implied  condi- 
tion that  when  the  work  gives  out  his  connection  with  it  will  terminate. 

2.  Notice  of  Discharge.  No  particular  form  of  words  is  necessary  to 
effect  the  discharge  of  an  employee  at  will.  Notice  that  his  services  are 
no  longer  needed  is  sufficient. 

8.  Suspension  Equivalent  to  Discharge.  Notice  of  a  suspension 
without  pay  until  such  time  as  his  services  might  be  required,  is  sufficient 
to  discharge  an  inspector  of  masonry  appointed  by  the  aqueduct  commis- 
sioners of  the  city  of  New  York  pursuant  to  the  provisions  of  chapter 
490,  Laws  of  1883,  and  the  various  amendments  thereof. 

McNamara  v.  Mayor,  etc.,  84  Hun,  611,  affirmed. 

(Argued  March  4,  1897;  decided  March  16,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
12,  1895,  which  affirmed  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  on  trial  at  Circuit. 

By  this  action  the  plaintiff  sought  to  recover  compensation 
as  an  inspector  of  masonry  on  the  new  Croton  aqueduct  for 
the  period  of  one  hundred  and  sixty-three  days  at  the  rate  of 
$120  per  month. 

The  defendant,  by  its  answer,  admits  the  appointment  of 
the  plaintiff  to  said  position,  at  the  salary  named,  but  alleges 
that  he  was  subsequently  discharged,  and  that  since  then  he 
has  performed  no  services  and  is  entitled  to  no  compensation. 

Further  facts  appear  in  the  opinion. 
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John  Zarkin  for  appellant.  A  cause  of  action  was  estab- 
lished. (Emmitt  v.  Mayor,  etc.,  128  K  Y.  117.)  The  ques- 
tion of  intent  and  understanding  of  the  parties  as  to  the  effect 
of  the  letter  of  suspension  was  one  of  fact  for  the  jury. 
( White  v.  Hoyt,  73  K  Y.  505;  Wardlaw  v.  Mayor,  etc.,  137 
X.  Y.  194.) 

Francis  M.  Scott  for  respondent.  The  letter  of  the  chief 
engineer  to  plaintiff  was  a  discharge  or  dismissal.  (  Wardlaw 
v.  Mayor,  etc.,  137  N.  Y.  197 ;  Kelly  v.  Mayor,  etc.,  70  Hun, 


Vann,  J.  On  the  eighth  of  June,  1887,  the  plaintiff  was 
appointed  an  inspector  of  masonry  by  the  aqueduct  commis- 
sioners, pursuant  to  the  provisions  of  chapter  490  of  the  Laws 
of  1883  and  the  various  amendments  thereof.  He  accepted 
the  appointment,  duly  qualified  and  entered  upon  the  dis- 
charge of  the  duties  assigned  to  him.  On  the  fourth  of 
January,  1888,  and  while  he  was  still  filling  the  position,  the 
commissioners  adopted  a  resolution,  and  directed  the  chief 
engineer  to  furnish  a  copy  thereof  to  the  "  inspectors  on  the 
line  of  the  new  aqueduct  "  and  others,  to  the  effect  that  on 
and  after  January  first  "  all  inspectors  employed  by  the  aque- 
duct commissioners  are  only  to  be  paid  for  the  time  they  are 
on  duty  on  the  work."  After  the  passage  of  this  resolution, 
and  on  the  fifteenth  of  November,  1888,  the  plaintiff  was  noti- 
fied in  writing  by  the  chief  engineer  as  follows,  viz. :  "  Owing 
to  lack  of  work,  as  reported  by  Division  Engineer  Gowen,  you 
are  hereby  suspended  from  November  16th,  without  pay,  until 
such  time  as  your  services  may  be  required." 

The  plaintiff,  who  was  the  only  witness  sworn  upon  the 
trial,  testified  that,  upon  receiving  this  notice,  he  saw  Mr. 
Gowen,  and  asked  him  if  there  was  any  chance  "  to  get  back," 
and  was  informed  that  perhaps  there  might  be  by  and  by  when 
there  would  be  more  work  to  be  done,  as  repairs  were  coming 
on.  He  saw  several  of  his  friends  and  urged  them  to  use 
their  influence  to  get  him  reinstated.     He  called  at  the  office 
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of  the  aqueduct  commissioners,  and  upon  the  division  engineer 
and  deputy  chief  engineer  in  order  to  see  if  they  would  not 
re-employ  him.  Finally,  on  the  28th  of  January,  1889,  a 
written  agreement  was  entered  into  between  the  defendant, 
through  the  aqueduct  commissioners,  and  the  plaintiff,  which 
recited  his  appointment  on  the  eighth  of  June,  1887,  as  an 
inspector  of  masonry,  and  in  consideration  of  such  appoint- 
ment he  agreed,  among  other  things,  that  if  he  should  be  sus- 
pended or  discharged  for  any  cause  whatever  while  in  the 
employ  of  the  commission,  his  pay  as  such  inspector  should 
cease,  from  and  after  the  time  of  such  suspension,  subject  to 
the  direction  of  the  aqueduct  commissioners.  The  defendant, 
on  its  part,  agreed  to  pay  the  plaintiff  the  compensation  of 
$120  for  each  and  every  month  while  he  was  employed.  On 
the  20th  of  February,  1889,  the  plaintiff  was  put  to  work 
again,  and  he  continued  to  act  as  inspector  until  the  14th  of 
February,  1890,  when  he  was  served  with  a  copy  of  a  resolu- 
tion adopted  by  the  aqueduct  commissioners,  stating  that  upon 
the  recommendation  of  the  chief  engineer  his  services  would 
be  dispensed  with  on  and  after  February  15th,  1890. 

The  evidence  upon  the  trial  consisted  of  the  documents 
already  analyzed,  and  a  very  little  verbal  testimony  by  the 
plaintiff,  stating  the  history  of  his  appointment,  "  suspension  " 
and  efforts  at  reinstatement.  At  the  close  of  the  evidence  the 
counsel  for  the  defendant  moved  to  dismiss  the  complaint 
upon  the  ground  that  no  cause  of  action  had  been  made  out 
and  that  the  letter  or  notice  of  suspension  was  in  fact  a  notice 
of  dismissal.  The  motion  was  granted  and  the  exception  of 
the  plaintiff  to  this  ruling  is  the  only  one  appearing  in  the 
record.  His  counsel  made  no  request  to  go  to  the  jury  upon 
any  question.  The  judgment  entered  dismissing  the  com- 
plaint, upon  appeal  to  the  General  Term,  was  duly  affirmed, 
and  the  plaintiff  now  comes  here. 

The  only  question  presented  by  this  appeal  is  whether  it 
was  so  conclusively  proved  that  the  plaintiff  was  discharged 
as  to  present  no  question  of  fact  for  the  jury. 

The  plaintiff  was  not  appointed  to  a  permanent  position. 
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because  the  aqueduct  commission  was  not  a  continuous  depart- 
ment. It  had  a  special  work  to  do  which,  in  the  nature  of 
things,  finally  came  to  a  close.  When  the  new  reservoir, 
dams  and  aqueduct  contemplated  by  the  act  of  1883  were 
completed,  necessarily  there  was  no  more  work  to  do  and  the 
inspectors  were  no  longer  needed.  So,  as  the  work  pro- 
gressed, there  were  naturally  periods  when  the  services  of 
fewer  inspectors  were  required  than  at  others.  Whenever, 
for  any  reason,  there  was  not  enough  work  for  the  entire  force 
employed,  it  was  the  duty  of  the  commissioners  to  reduce  the 
number  accordingly.  They  had  no  right  to  retain  a  man 
when  there  was  nothing  for  him  to  do.  The  resolution  of 
January  4,  1888,  to  the  effect  that  inspectors  were  to  be  paid 
only  for  the  time  that  they  were  on  duty,  was  doubtless  passed 
partly  in  view  of  the  fact  that  there  was  not  at  all  times  work 
enough  for  all  who  had  been  appointed,  and  it  had  the  effect  of 
notice  that  the  inspectors  must  be  prepared  to  leave  as  the  work 
decreased  or  ceased  entirely.  It  was  one  of  the  implied  con- 
ditions of  the  appointment  of  the  plaintiff  as  an  inspector 
that,  when  the  work  gave  out,  his  connection  with  the  work 
should  terminate.  In  Lethbridge  v.  Mayor,  etc.  (133  N.  Y. 
232,  235),  the  court  said,  under  somewhat  similar  circum- 
stances :  "  The  plaintiff  must  be  deemed  to  have  accepted  the 
appointment  with  full  notice  that  his  salary  was  payable 
only  from  a  special  and  designated  appropriation,  and  that 
when  this  appropriation  was  exhausted  his  employment  should 
terminate,  in  the  absence  of  a  new  appropriation  for  the  same 
purpose.  When  the  commissioner  made  the  appointment,  he 
evidently  had  in  view  the  provisions  of  law  which  limited  his 
power  to  create  an  obligation  against  the  city  beyond  or  in 
excess  of  the  sum  specifically  appropriated  for  that  purpose, 
and  the  plaintiff  must  be  deemed  to  have  accepted  the  appoint- 
ment with  the  same  understanding  and  the  same  limita- 
tions. Whenever,  therefore,  the  appropriation  from  which  the 
plaintiff's  salary  was  payable  was  exhausted  and  the  authori- 
ties failed  to  make  a  new  one  for  the  same  purpose,  the  com- 
missioner had  the  right  and  it  was  his  duty  to  terminate  the 
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■employment,  to  the  end  that  a  liability  or  obligation  should 
not  accrue  or  be  created  against  the  city,  in  excess  of  the  sum 
appropriated  for  the  purpose."  So,  we  think  that  in  this  case, 
when  the  work  gave  out,  the  obligation  to  discharge  was 
imperative,  and  that  the  notice  served  on  the  plaintiff  is  to  be 
read  in  the  light  of  this  fact.  He  necessarily  understood  that, 
when  there  was  no  more  work  to  be  done,  the  aqueduct  com- 
mission had  no  right  to  retain  him  in  their  employment. 
Hence,  when  he  was  informed,  on  the  15th  of  November,  1888, 
that,  owing  to  a  lack  of  work,  he  was  suspended  without  pay 
until  such  time  as  his  services  might  be  required,  he  had  notice 
that  his  employment  had  terminated  because  there  was  noth- 
ing for  him  to  do.  Suspension,  under  these  circumstances, 
was  equivalent  to  a  discharge,  because  it  showed  an  intention 
to  dismiss.  It  necessarily  conveyed  the  idea  to  his  mind  that 
his  services  were  no  longer  required,  and  that  the  commis- 
sioners could  not  continue  him  in  their  employment  because 
they  had  no  right  to  do  so.  The  reason  given  for  the  so-called 
suspension  was  consistent  only  with  an  intention  to  discharge, 
because,  if  there  was  no  work  to  do,  there  was  no  right  to  keep 
the  plaintiff  in  the  employment  of  the  defendant  any  longer. 
His  acts  showed  that  he  so  understood  it,  for  his  efforts  were 
directed  toward  learning  when  there  would  be  more  work,  and 
trying  to  secure  an  engagement  to  do  it.  He  did  not  claim  that  he 
had  the  right  to  continue  at  work  or  to  receive  pay  until  long 
afterward,  and  if  he  thought  that  his  pay  went  on,  why  did  he 
strive  so  hard  to  induce  the  commissioners  to  restore  him  ?  Xo 
particular  form  of  words  is  necessary  to  effect  a  discharge.  As 
the  commissioners  had  the  right  to  discharge  at  will,  notice  to  an 
employee  that  his  services  were  no  longer  needed  was  sufficient 
While  the  word  "suspend"  ordinarily  means  a  temporary 
cessation,  the  connection  in  which  it  is  used  may  give  it  a 
stronger  meaning,  and  when,  as  in  this  case,  the  suspension  was 
accompanied  with  a  reason  si  lowing  that  there  was  no  further 
right  to  continue  the  relation  theretofore  existing,  we  regard 
it  as  conclusive  evidence  of  the  intention  to  terminate  the 
connection  of  the  plaintiff  with  the  work  of  the  aqueduct 
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commission.  Suspension  without  pay  because  there  is  no 
work  is  a  practical  discharge.  It  was  the  same  as  if  the  com- 
missioners had  said  to  him,  "  We  can't  employ  you  any  longer, 
because  we  have  nothing  for  you  to  do."  As  was  said  in  Ward- 
law  v.  Mayor  etc.  (137  N.  Y.  194,  197),  if  the  plaintiff  under- 
stood "  that  his  services  were  no  longer  required  *  *  *  and 
that  compensation  was  no  longer  to  be  paid  to  him  *  *  * 
and  that  such  was  the  purpose  of  this  notice  from  the  com- 
missioner, and  both  parties  acting  accordingly,  then  the 
*  *  *  notice  operated  to  terminate  the  employment, 
though  it  was  called  a  suspension  instead  of  a  dismissal." 

This  conclusion  is  not  in  conflict  with  our  decision  in  JSmmitt 
v.  Mayor,  etc.  (128  K  Y.  117)  where  the  facts  were  quite 
different.  When  the  plaintiff  in  that  case  was  suspended  no 
reason  was  assigned  therefor,  and,  hence,  he  had  no  occasion 
to  regard  it  as  a  discharge.  There  were  no  circumstances  to 
give  the  term  "  suspend  "  any  other  than  its  ordinary  meaning. 
That  was  a  case  of  suspension,  pure  and  simple,  without  any 
surrounding  facts  to  convert  it  into  a  discharge,  while  in  this 
case  no  reasonable  person  could  understand  that  a  mere  sus- 
pension was  intended  when  it  was  based  upon  a  reason  making 
final  action  a  matter  of  duty  on  the  part  of  the  commissioners. 
Under  such  circumstances  no  doubt  could  have  been  left  in 
the  mind  of  the  plaintiff  that  they  desired  to  terminate  his 
relations  with  them.  We  see  no  question  for  a  jury,  and  the 
judgment  should,  therefore,  be  affirmed. 

All  concur,  except  Gray  and  Bartlett,  JJ.,  dissenting. 

Judgment  affirmed. 
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The  People  of   the   State  of  New  York,  Appellant,  v. 
Benjamin  Hawker,  Respondent. 

1.  Unlawful  Practice  of  Mkdicine  —  Prior  Conviction  of  Fel- 
ony— Public  Health  Law.  A  person  convicted  of  a  felony,  whether 
before  or  after  the  passage  of  the  Public  Health  Law  (L.  1898,  ch.  661,  as 
amended  by  L.  1895,  ch.  898),  is  within  the  provisions  of  section  140,  pro- 
hibiting the  practice  of  medicine  by  any  person  "  who  has  ever  been  con- 
victed of  a  felony, "  and  section  158,  making  such  practice  by  any  person 
"after  conviction  of  a  felony  "  a  misdemeanor. 

2.  Bill  of  Attainder.  A  statute  making  it  unlawful  for  persons 
previously  convicted  of  felony  to  practice  medicine  does  not  constitute  a 
bill  of  attainder. 

8.  Ex  Post  Facto  Law.  A  statute  making  it  a  misdemeanor  for  a  per- 
son who  has  been  convicted  of  a  felony  to  practice  medicine  is  not  an  a 
post  facto  law  as  applied  to  one  who  had  been  convicted  before  its  passage 
of  a  felony  not  based  upon  the  charge  that  he  was  a  physician  or  practi- 
tioner of  medicine,  and  who  is  not  shown  to  have  ever  had  any  right  to 
practice  the  profession  of  medicine. 

People  v.  Hawker,  14  App.  Div.  188,  reversed. 

(Argued  March  8,  1897;  decided  March  16,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 5,  1897,  which  reversed  a  judgment  of  the  Court  of 
General  Sessions  of  the  Peace  for  the  city  and  county  of  New 
York  convicting  the  defendant  of  a  misdemeanor. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  D.  Lindsay  for  appellant.  The  intention  of  the  leg- 
islature, that  the  statute  should  prohibit  all  persons  from  prac- 
ticing medicine  who  had  been  theretofore,  or  who  should 
thereafter  be  convicted  of  a  felony,  is  apparent  from  a  read- 
ing of  the  statute  itself.  (L.  1893,  ch.  661,  §§  140,  153.) 
The  police  power  extends  to  the  protection  of  persons  and 
property  within  the  state.  In  order  to  secure  that  protection 
either  may  be  subjected  to  restraints  and  burdens  by  legisla- 
tive acts.  The  natural  right  to  life,  liberty  and  the  pursuit 
of  happiness  must  yield  whenever  the  concession  is  demanded 
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by  the  welfare,  health  or  prosperity  of  the  state.  (People  ex 
rel.  v.  Warden,  etc.,  144  N.  Y.  529  ;  People  v.  Gillson,  109 
K  Y.  389 ;  People  v.  King,  110  K  Y.  418 ;  People  v.  Ewer, 
141  N.  Y.  129 ;  People  v.  Havnor,  149  N.  Y.  195,  200 ; 
Met.  Bd.  of  Health  v.  Heister,  37  X.  Y.  661 ;  /n  ra  2?.  C. 
-4s*n.,  66  X.  Y.  569 ;  7»  ro  ify^r*,  72  X.  Y.  1 ;  People  ex 
rel.  v.  D'Oench,  111  N.  Y.  359 ;  Health  Dept.  v.  Rector,  etc., 
145  X.  Y.  32.)  There  is  no  vested  right  in  the  physician  to 
follow  his  profession.  So  long  as  he  possesses  such  qualifica- 
tions as  the  legislature  may  legitimately  impose,  and  abides  by 
its  regulations,  he  is  privileged  to  enter  upon  and  continue  its 
practice,  but  beyond  this  his  rights  do  not  extend.  Practi- 
cally a  practitioner  of  medicine  is  merely  a  licensee.  (Cooley'g 
Const.  Lira.  [6th  ed.]  745 ;  Richardson  v.  State,  47  Ark.  562 ; 
Orr  v.  Meek,  111  Ind.  40;  State  v.  State  Board,  32  Minn. 
324 ;  Logan  v.  State,  5  Tex.  App.  306 ;  Ex  parte  Spinney, 
10  Xev.  323 ;  Hewitt  v.  Chavier,  16  Pick.  353 ;  Fox  v. 
Wash.  Ter.,  5  West  Coast  Rep.  339.)  In  the  exercise  of  the 
police  power  the  state  has  the  absolute  right  to  make  such 
laws  as  it  may  deem  proper,  regulating  the  practice  of  medi- 
cine or  surgery,  and  prescribing  the  conditions  upon  which 
any  person  will  be  allowed  to  practice  such  professions  within 
its  territorial  limits.  (Dent  v.  West  Virginia,  129  U.  S.  114  ; 
People  ex  rel.  v.  Warden,  etc.,  144  X.  Y.  529 ;  Eastman  v. 
State,  109  Ind.  278;  Orr  v.  Meek,  111  Ind.  40;  Richardson 
v.  State,  47  Ark.  562 ;  State  v.  State  Board,  32  Minn.  324 ; 
People  v.  Cipperly,  37  Hun,  324 ;  101  X.  Y.  634 ;  People  v. 
Girard,  145  X.  Y.  105.)  The  only  question  to  be  considered 
is  whether  the  exclusion  of  convicted  felons  from  the  practice 
of  medicine  will  secure  or  tend  to  secure  the  general  welfare, 
health  or  prosperity  of  the  people  against  dangers,  real  or 
anticipated.  We  most  confidently  submit  that  it  will. 
(L.  1880,  ch.  513,  $4 ;  L.  1890,  eh.  507,  §  8 ;  Suite  v.  State 
Board,  32  Minn.  324 ;  Penal  Code,  §  714.)  The  courts  should 
always  assume  that  the  object  of  the  legislature  was  solely  to 
promote  the  public  comfort,  welfare  and  safety ;  and  if  the 
act  admits  of  two  constructions  that  should  be  given  to  it 
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which  sustains  it  and  makes  it  applicable  in  furtherance  of  the 
public  interests.  (People  ex  reL  v.  Warden ,  etc.,  144  X.  Y.  529.) 
The  right  of  the  state  to  withhold,  for  any  legitimate  cause, 
any  privilege  subject  to  legislative  control,  is  not  to  be  disputed, 
and  any  law  withholding  such  privilege  and  punishing  its  sub- 
sequent use  because  of  past  misconduct  resulting  in  a  present 
unfitness  to  enjoy  it  is  within  its  power*  (Murphy  v.  Ramsey, 
114  U.  S.  15;  Washington*  v.  State,  75  Ala.  582;  Foster*. 
Police  Comrs.,  102  Cal.  483  ;  U.  S.  v.  Chew  Cheong,  61  Fed. 
Rep.  200.)  The  statute  only  affects  such  persons  as  are  in  fact 
unworthy  of  public  confidence.  It  affects  all  such  alike. 
(PeopU  v.  Wiman,  148  X.  Y.  29;  17  Am.  &  Eng.  Ency.of 
Law,  325;  Osbornx.  U.  S.,  91  U-  S.  474;  Knot*  v.  U.S., 
95  U.  S.  149;  In  re  Deming,  10  Johns.  232.) 

Robert  C.  Taylor  for  appellant.  Defendant's  claim  that  the 
statute  is  only  prospective  in  its  operation  is  untenable.  (L 
1895,  ch.  398;  L.  1893,  ch.  661,  §§  140,  153.)  The  police 
power  extends  to  the  protection  of  the  public  health  and  com- 
prises the  regulation  of  the  practice  of  medicine.  (Orr  v. 
Meek,  111  Ind.  40;  Dent  v.  West  Virginia,  129  U.  S.  114; 
Eastman  v.  State,  109  Ind.  278  ;  Richardson  v.  State,  47  Ark. 
562.)  Medical  practitioners  in  this  state  are  required  to  be 
persons  of  good  moral  character.  (L.  1880,  ch.  513,  §  4;  L 
1890,  chs.  500,  507 ;  L.  1893,  ch.  661,  §  153  ;  L.  1895,  ch.  39$,) 
The  state  has  a  right  to  deny  to  Hawker  a  future  privilege 
upon  the  ground  that  his  unfitness  has  been  proved  by  his  past 
conduct.  (Murphy  v.  Ramsey,  114  IT.  S.  15  ;  Washington  v. 
State,  75  Ala.  582;  Foster  v.  Police  Comrs.,  102  Cal.  4S3; 
U.  S.  v.  Chew  Cheong,  61  Fed.  Rep.  200.)  A  physicians 
right  to  practice  is  a  mere  license.  (Cooler's  Const.  Liin. 
[6th  ed.]  745;  Richardson  v.  State,  47  Ark.  562;  Orr\. 
Meek,\\\  Ind.  40;  State  v.  State  Board,  32  Minn.  324; 
Logan  v.  State,  5  Tex.  App.  306 ;  Fx  parte  Spinney,  10  Nev. 
323  ;  Hewitt  v.  Chavier,  16  Pick.  353 ;  Fox  v.  Wash.  Ter., 
5  West  Coast  Rep.  339 ;  Met.  Bd.  of  Excise  v.  Barrie,  34  If. 
Y.    657.)     Within   the   meaning   of  the   law  the  defendant 
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Hawker  is  deprived  of  nothing.  (Mugler  v.  Kansas,  123  U. 
S.  643  ;  Health  Dept.  v.  Hector,  etc.,  145  N.  Y.  32 ;  Brick 
Presb.  Church  v.  Mayor,  etc.,  of  N.  Y.,  5  Cow.  538.)  The 
legitimate  exercise  of  the  police  power  is  not  restrained  by  the 
Constitution.  (People  v.  Cipperly,  37  Hun,  319 ;  101  N.  Y. 
634 ;  L.  N.  R.  Co.  v.  Kentucky,  161  U.  S.  677 ;  Barbier  v. 
Connolly,  113  IT.  S.  27;  In  re  Rahrer,  140  U.  S.  545; 
Giozza  v.  Tiernan,  148  U.  S.  657;  R.  R.  Co.  v.  Bristol,  151 
U.  S.  556 ;  Davidson  v.  Xew  OrUans,  96  U.  S.  97 ;  M.  P. 
R.  Co.  v.  Humes,  115  U.  S.  512.)  The  act  is  to  be  presumed 
constitutional.  {People  ex  rel.  v.  Terry,  108  N.  Y.  1 ;  Peo- 
ple ex  rel.  v.  Albertson,  55  N.  Y.  54;  Bertholfv.  O* Reitty, 
74  K  Y.  509 ;  People  v.  Haonor,  149  N.  Y.  195 ;  M.  P.  R. 
Co.  v.  Humes,  115  U.  S.  512.)  The  question  is  one  of 
sovereignty.  (4  Wheat.  433  ;  34  N.  Y.  657 ;  Health  Dept.  v. 
Rector,  145  N.  Y.  32 ;  Mugler  v.  Kansas,  123  TJ.  S.  643 ; 
Met.  Bd.  of  Excise  v.  Barrie,  34  N.  Y.  657 ;  Dent  v.  West 
Virginia,  129  U.  S.  114.) 

Hugh  O.  Pentecost  for  respondent.  In  practicing  medi- 
cine, after  having  been  convicted  of  a  felony,  defendant  com- 
mitted no  crime.  The  statute  should  be  construed  prospec- 
tively. (L.  1895,  ch.  398  ;  Amsbry  v.  Hinds,  48  N.  Y.  57  ; 
Johnson  v.  Burrell,  2  Hill,  238 ;  Fairbanks  v.  Wood,  17 
Wend.  329;  Wood  v.  Oakby,  11  Paige,  400;  Quinn  v. 
Mayor,  etc.,  of  JV.  Y,  63  Barb.  595  ;  Wilson  v.  B.  E.  Soc. 
of  J\r.  Y.,  10  Barb.  308 ;  Quackenbush  v.  Danks,  1  Den. 
126 ;  1  X.  Y.  129 ;  L.  1893,  ch.  661,  §  140;  Cook  v.  Hamil- 
ton County,  6  McLean  [IT.  S.],  112 ;  People  ex  rel.  v.  Board 
of  Education  of  B.,  13  Barb.  400 ;  Lau  Ow  Bew  v.  U.  S.y 
144  U.  S.  47.)  If  the  law  is  construed  retrospectively,  then 
it  i6  null  and  void,  because  it  is  in  conflict  with  the  Constitu- 
tion of  the  United  States.  (U.  S.  Const,  art.  1,  §  10 ;  Ex 
parte  Garland,  5  Wall.  333;  Colder  v.  Bull,  3  Dall.  386; 
Cummings  v.  State,  4  Wall.  321 ;  Bertholf  v.  O'Reilly,  74 
N.  Y.  509  ;  In  re  Jacobs,  98  X.  Y.  98  ;  Livestock  Assn.  v. 
C.  C,  etc.,  Co.,  1  Abb.  [U.  S.]  388  ;  Slaughter  House  Casesy 
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16  Wall.  36 ;  People  v.  Marx,  99  N.  Y.  377 ;  People  v.  GiU- 
son,  109  N.  Y.  399  ;  Dartmouth  College  Case,  4  Wheat.  519; 
Mugler  v.  Kansas,  123  U.  S.  661.) 

Haight,  J.  The  defendant  was  indicted  in  the  Court  of 
General  Sessions  of  the  Peace  for  a  misdemeanor,  charging 
that  on  the  6th  day  of  March  in  the  year  1878  the  defendant 
was  convicted  in  the  Court  of  Sessions  of  Kings  county  of  the 
crime  of  abortion,  upon  which  he  was  sentenced  to  be 
imprisoned  in  the  penitentiary  for  Kings  county  for  the  term 
of  ten  years.  That  afterwards  and  on  the  22d  day  of  Febru- 
ary, 1896,  at  the  city  of  New  York,  he  did  unlawfully  practice 
medicine  by  examining,  treating  and  prescribing  for  one  Dora 
Hoenig  against  the  form  of  the  statute  in  such  case  made  and 
provided.  To  this  indictment  he  interposed  a  demurrer  to  the 
effect  that  the  facts  stated  in  the  indictment  did  not  constitute 
a  crime,  in  that  the  statute  alleged  to  have  been  violated  is 
prospective  in  its  application,  or  if  it  is  not  prospective  in  its 
application,  it  is  null  and  void  as  being  in  violation  of  article  1, 
section  10,  of  the  Constitution  of  the  United  States  and  of  the 
fifth  amendment  to  said  Constitution,  and  also  of  article  1,  sec- 
tions 1  and  6,  of  the  Constitution  of  the  state  of  New  York. 
The  demurrer  was  overruled  by  the  court  and  the  defendant 
demanded  a  trial.  A  jury  was  then  impanelled,  and  there- 
upon his  counsel  conceded  all  of  the  facts  as  stated  in  the 
indictment  to  be  true.  He  then  moved  the  court  to  advise 
the  jury  to  acquit  upon  the  grounds  set  forth  in  his  demurrer, 
which  was  refused,  and  an  exception  taken.  The  case  was  then 
submitted  to  the  jury  upon  the  charge  of  the  court,  and  a  ver- 
dict of  guilty  was  subsequently  rendered,  upon  which  the 
defendant  was  sentenced  to  pay  a  fine. 

The  statute  under  which  the  defendant  was  indicted  was 
chapter  661  of  the  Laws  of  1893,  as  amended  by  chapter  398 
of  the  Laws  of  1895,  and  is  known  as  the  Public  Health 
Law.  Section  140  provides  that  u  No  person  shall  practice 
medicine  after  September  1,  1891,  unless  previously  registered 
and  legally  authorized,  or  unless  licensed  by  the  regents  and 
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registered  as  required  by  this  article ;  nor  shall  any  person 
practice  medicine  who  has  ever  been  convicted  of  a  felony 
by  any  court,  or  whose  authority  to  practice  is  suspended  or 
revoked  by  the  regents  on  recommendation  of  a  state  board." 
Section  153,  among  other  things,  provides  "  That  any  person 
*  *  *  who,  after  conviction  of  a  felony,  shall  attempt  to 
practice  medicine,  or  shall  so  practice  *  *  *  shall  be 
guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be 
punished  by  a  line  of  not  more  than  $250  or  imprisonment  for 
six  months  for  the  first  offense,  and  on  conviction  of  any  sub- 
sequent offense,  by  a  fine  of  not  more  than  $500  or  imprison- 
ment for  not  less  than  one  year,  or  by  both  fine  and 
imprisonment." 

It  is  contended  that  this  statute  should  be  construed  pro- 
spectively. Undoubtedly  it  has  reference  only  to  misdemean- 
ors committed  after  the  passage  of  the  act,  but  as  to  the  felony 
charged  as  the  former  offense,  wo  think  it  has  reference  to 
those  committed  before  as  well  as  after  the  passage  of  the  act. 
As  we  have  shown,  the  provisions  referred  to  are  part  of  the 
Public  Health  Law  of  the  state,  which  provides  a  system  for 
the  preservation  of  the  public  health  and  the  practice  of  medi- 
cine, and  its  provisions,  so  far  as  possible,  should  be  construed 
as  in  harmony  with  each  other.  Section  140  of  the  act  relates 
to  the  qualifications  of  persons  who  shall  be  permitted  to  prac- 
tice medicine,  and  prohibits  all  persons  not  so  qualified  from 
engaging  in  such  practice,  including  those  who  have  ever  been 
convicted  of  a  felony.  Section  153  provides  for  the  punish- 
ment that  shall  be  inflicted  upon  those  who  violate  the  pro- 
visions of  the  law.  If  the  provisions  of  section  153  stood 
alone  unexplained  there  might  be  some  basis  for  the  conten- 
tion that  it  was  intended  to  relate  only  to  felonies  thereafter 
committed,  but  when  it  is  read  in  connection  with  the  pro- 
visions of  section  140  it  seems  clear  that  such  a  construction 
was  not  intended,  for  that  section  expressly  prohibits  any  per- 
son from  practicing  medicine  "  who  has  ever  been  convicted 
of  a  felony."  The  word  "  ever  "  to  our  mind6  clearly  indi- 
cates the  legislative  intention  to  prohibit  the  practice  of  medi- 
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cine  on  the  part  of  any  person  who  has  been  convicted  of  a 
felony  either  before  or  after  the  passage  of  the  law. 

Is  the  law  in  question  violative  of  the  provisions  of  the 
Constitution  of  the  United  States,  which  provides  that  no 
state  shall  pass  any  bill  of  attainder  or  ex  post  facto  law  ? 
(Art.  1,  §  10.)  We  can  hardly  believe  the  claim  to  be  serioos 
that  the  provisions  of  the  law  constitute  a  bill  of  attainder. 
If  such  is  the  case,  then  every  statute  which  provides  for  an 
additional  punishment  for  the  commission  of  a  crime  after  a 
former  conviction  must  fall  within  the  condemnation  of  the 
Constitution.  Bills  of  attainder  having  been  abolished  in  this 
country  upon  the  adoption  of  the  Constitution  of  the  United 
States,  but  little  is  known  with  reference  to  their  peculiar 
characteristics.  In  England  a  bill  of  attainder  was  understood 
to  bo  "  the  stain  or  corruption  of  the  blood  of  the  criminal 
capitally  condemned,''  the  effect  of  which  was  that  the  party 
attainted  lost  all  inheritable  quality,  and  could  neither  receive 
nor  transmit  any  property  or  other  rights  of  inheritance.  The 
bills  were  acts  of  Parliament  relating  to  a  certain  specified  person 
or  persons  usually  named  in  the  acts,  in  which  they  were  con- 
victed, sentenced  and  punished  without  a  judicial  trial,  and 
generally  without  the  presence  of  the  accused  or  his  counsel, 
or  an  opportunity  to  be  heard,  or  to  establish  his  innocence. 
{Ex  parte  Garland,  4  Wall.  333,  387.)  It  will  thus  readily 
be  seen  that  the  provisions  of  the  Public  Health  Law  have 
none  of  the  characteristics  of  a  bill  of  attainder. 

A  more  serious  question  is  presented  with  reference  to  the 
contention  that  the  law  is  ex  post  facto.  An  ex  post  facto 
law  as  defined  by  Chase,  Justice,  in  the  case  of  Calder  v. 
Bull  (3  Dallas,  380),  is  one  that  punishes  as  a  crime  an  act 
done  before  its  passage,  and  which,  when  committed,  was  not 
punishable ;  and  an  act  that  aggravates  a  crime  or  inflicts  a 
greater  punishment  than  the  law  annexed  to  it  when  com- 
mitted ;  or  a  law  that  alters  the  rules  of  evidence  in  order  to 
convict  an  offender.  It  is  not  contended  that  the  law  in  ques- 
tion makes  any  change  with  reference  to  the  felony  of  which 
the  defendant  was  convicted,  or  that  there  has  been  any  aggra- 
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vation  or  change,  with  reference  to  the  punishment  provided 
theref  or.  What  has  been  done  is  the  creation  of  a  new  offense, 
a  misdemeanor  after  a  felony  dependent  upon  acts  thereafter 
committed  in  violation  of  the  statute  and  providing  a  punish- 
ment for  such  misdemeanor.  It  is  in  the  nature  of  pro- 
viding punishment  for  a  second  or  an  additional  offense,  and 
it  is  claimed,  with  reference  thereto,  that  it  operates  to  deprive 
the  defendant  of  his  rights  of  property,  of  his  right  to  earn  a 
living  by  the  practice  of  medicine,  and  that,  by  being  deprived 
of  this  right,  the  effect  is  to  aggravate  his  punishment  for  the 
felony.  The  difficulty,  however,  with  this  contention  is,  that 
it  does  not  appear  from  the  record  in  this  case  that  he  ever 
had  any  right  to  practice  the  profession  of  medicine,  and  that 
no  presumption  can  be  indulged  in  to  that  effect.  The  felony 
of  which  he  was  convicted  was  not  based  upon  the  charge  that 
he  was  a  physician  or  a  practitioner  of  medicine.  He  was 
charged  with  having  committed  an  abortion,  and  upon  this 
charge  he  was  convicted.  Whether  he  was  a  physician  or  not 
was  entirely  immaterial,  so  far  as  determining  whether  that 
crime  had  been  committed.  It  does  not  now  appear  that 
he  ever  studied  medicine  a  day  in  his  life  ;  that  he  ever  received 
a  diploma  from  any  medical  college  or  university ;  that  he  was 
ever  registered  or  licensed  to  practice  medicine,  or  that  he  ever 
did  practice  before  the  22d  day  of  February,  1890,  the  day  of 
the  charge  upon  which  the  indictment  in  this  case  was  founded. 
So  that  there  is  an  entire  absence  of  any  evidence  showing,  or 
tending  to  show,  that  he  was  deprived  of  any  rights  of  prop- 
erty, or  of  means  of  earning  a  livelihood,  that  he  theretofore 
enjoyed  and  possessed. 

One  of  the  highest  functions  of  government  is  the  preserva- 
tion of  the  public  health.  It  was  for  this  purpose  that  the 
law  in  question  was  enacted.  Under  it  delicate  and  important 
duties  are  intrusted  to  physicians,  involving  skill,  ability, 
learning  and  integrity.  The  Constitution  provides  that  no 
person  shall  be  deprived  of  life,  liberty  or  property  without 
due  process  of  law,  yet  this  provision  of  the  organic  law  is 
31 
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made  subordinate  to  that  of  paramount  necessity,  and  the 
rights  secured  thereby  to  the  citizen  must  yield  to  that  of  the 
preservation  of  the  public  health.     The  property  of  a  citizen 
may  be  seized  and  burned  if,  in  the  judgment  of  physicians,  it 
is  infected  and  liable  to  cause  the  spread  of  contagious  disease. 
He  may  be  certified  into  an  insane  asylum  or  carted  away  to 
a  pest  house,  and  there  restrained  and  imprisoned  if,  in  the 
judgment  of  the  physician,  such  a  restraint  and  detention  is 
advisable,  and  under  certain  circumstances  the  physician,  in 
his  practice,  may  destroy  life  if,  in  his  judgment,  it  be  neces- 
sary to  save  another  life.     Aside  from  these  important  duties 
and  privileges,  the  physician  is  admitted  into  the  family  circle. 
He  is  intrusted  with  the  family  secrets  of  physical  ailments 
and  defects.     He  is  permitted  to  administer  powerful  drugs 
and  poisons,  and  is  intrusted  with  the  care  of  the  lives,  health 
and  welfare  of  its  members.     The  patients,  as  well  as  the  pub- 
lic, are  deeply  interested  in  having  the  person  in  whom  such 
trust  and  confidence  is  reposed  possess  all  the  skill,  ability, 
learning  and   integrity   that  is  required  for  the  proper  and 
faithful  discharge  of  the  duties  and    trust  reposed  in  him. 
The  legislature,  therefore,  in  the  exercise  of  its  discretion 
under  the  police  powers  of  the  state,  may,  by  act,  impose  rea- 
sonable conditions  and  requirements  under  which  individuals 
may  practice  the  profession  of  medicine,  and  to  restrain  and 
prohibit  all  persons  not  complying  therewith  from  engaging 
in  such  practice.     This  power  of  the  legislature  was  fully 
recognized  in  the  Dent  case  by  the  Supreme  Court  of  the 
United    States   (129   IT.    S.   114).     In    that    case    the  statute 
required  every  practitioner  of  medicine  to  obtain  a  certificate 
from  the  state  board  of  health  that  he  was  a  graduate  of  a 
reputable  medical  college,  in  a  school  of  medicine  to  which  he 
belonged,  or  that  he  had  practiced  medicine  in  the  state  con- 
tinuously for  ten  years  prior  to  the  passage  of  the  act.     Per- 
sons who  continued  to  practice  without  such  certificate  were 
declared  to  be  guilty  of  a  misdemeanor.     Dent  was  a  physician 
and  had  practiced  his  profession  for  five  years.     He  continued 
to  practice  after  the  time  prescribed  by  the  act.     He  was 
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indicted,  tried  and  convicted,  and  that  judgment  on  review 
was  affirmed  by  our  highest  Federal  court. 

One  of  the  conditions  imposed  upon  persons  who  seek  to 
practice  medicine  is  that  they  shall  possess  a  good  moral  char- 
acter. (§  145.)  The  presumption  of  bad  character  attaches 
to  a  person  convicted  of  a  felony.  Formerly  it  was  not 
thought  6afe  to  allow  him  to  be  sworn  as  a  witness.  He  may 
now  be  sworn  and  give  his  testimony,  but  the  fact  that  he  is 
a  felon  may  be  shown  to  impeach  his  credibility,  and  the 
jurors  in  the  exercise  of  their  judgment  may  disregard  his 
testimony.  The  defendant  knew  at  the  time  he  committed 
the  felony  that  the  presumption  of  bad  character  would  fol- 
low his  conviction  and  that  he  would  have  to  bear  the  result- 
ing consequences.  If,  therefore,  the  legislature  may  impose 
conditions  upon  which  persons  of  good  moral  character  shall 
engage  in  the  practice  of  medicine,  and  may  impose  a  pun- 
ishment for  all  persons  violating  the  conditions,  it  appears  to 
us  that  the  legislature  may  also  prohibit  from  practicing  a  per- 
son who  has  been  convicted  of  a  felony,  whose  character  is 
presumed  to  be  bad,  who  has  never  before  studied  or  practiced 
medicine,  and  who  has  not  conformed  to  a  single  condition  or 
requirement  of  the  statute  under  which  other  persons  are 
licensed  to  practice. 

The  defendant  has  been  deprived  of  no  rights  secured  to 
him  either  by  the  United  States  or  State  Constitutions. 

The  judgment  of  the  Appellate  Division  should  be  reversed, 
and  that  entered  upon  the  conviction  affirmed,  and  the  pro- 
ceedings should  be  remitted  to  the  Court  of  General  Sessions 
of  the  Peace  in  and  for  the  city  and  county  of  New  York, 
there  to  be  proceeded  upon  according  to  law. 

All  concur  (Bartlett,  J.,  in  result  solely  on  the  ground 
that  the  record  contains  no  evidence  that  the  defendant  at  the 
time  of  his  conviction,  or  at  any  other  time,  was  a  physician), 
except  Martin,  J.,  dissenting,  and  O'Brien,  J.,  who  dissents 
as  per  following  memorandum : 

"  I  cannot  concur  in  this  judgment.  I  think  it  was  correctly 
decided  in  the  court  below  for  these  reasons : 
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1.  The  statute  is  wholly  prospective. 

2.  The  statute  in  question  punishes  the  defendant  for  an 
offense  committed  twenty-five  years  ago,  and  of  which  he  was 
then  convicted  and  for  which  he  was  punished.  This  statute 
plainly  inflicts  an  additional  punishmeut,  and  is  in  conflict 
with  the  Constitution." 

Judgment  reversed,  etc. 


The  Brooklyn  Heights  Railroad  Company,  Respondent,  v. 
The  City  of  Brooklyn,  Appellant. 

1.  Street  Railway  —  Right  to  Use  Street  not  Named  in  Articles 
op  Association.  The  use  of  a  city  street,  not  named  in  its  articles  of  asso- 
ciation, by  a  company  organised  under  the  Street  Surface  Railroad  Act 
(L.  1884.  ch.  252),  merely  for  hauling  cars  to  and  from  a  car  storehouse,  is 
impliedly,  if  not  expressly,  sanctioned  by  the  law  when  a  majority  of  the 
abutting  owners  consent  and  the  storehouse  is  located  upon  the  only  vacant 
land  available,  which  was  not  within  the  restrictions  imposed  by  the  resolu- 
tion whereby  the  city  authorized  the  company  to  make  necessary  connec- 
tions in  the  street  named  in  the  articles  and  "  in  such  parts  of  those  adjacent 
thereto  as  may  be  necessary." 

2.  Corporations — Implied  Powers.  What  a  corporation  may  or  may 
not  do  within  its  grant  of  powers  is  to  be  determined  by  the  reasonable 
intendments  of  its  charter  as  well  as  its  clear  expressions  of  authority. 

(Argued  March  8,  1897;  decided  March  16,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  May  4.  1S92,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

This  action  was  brought  by  the  plaintiff  to  restrain  the 
defendant  from  interfering  with  the  construction  of  tracks  to 
connect  its  storehouse  for  cars  with  its  railroad.  The  defense 
was  that  the  connections  proposed  to  be  constructed  by  the 
plaintiff  were  beyond  the  powers  conferred  upon  it,  and  that, 
at  any  rate,  the  consent  of  the  common  council  of  the  city  was 
necessary  in  order  to  authorize  the  plaintiff  to  enter  upon  the 
streets  in  question.  The  plaintiff  had  judgment,  authorizing 
it  to  lay  the  tracks  described  in  the  complaint  and  restraining 
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the  defendant  from  interference  in  making  the  proposed  con- 
nections.    The  judgment  was  affirmed  upon  appeal,  by  the 
General  Term  of  the  City  Court  of  Brooklyn,  and  from  the 
judgment  of  affirmance  the  defendant  has  appealed  to  this 
court.     The  material  facts  are  not  in  dispute.     The  plaintiff 
was  organized  as  a  railroad  corporation,  under  the  Street  Sur- 
face Railroad  Act  (Ch.  252,  Laws  of  1884),  for  the  purpose  of 
constructing  and  operating  its  railroad  on  Montague  street,  in 
the  city  of  Brooklyn,  and,  after  having  obtained  the  consent 
of  more  than  a  majority,  in  value,  of  the  property  owners 
abutting  on  Montague  street,  applied  for  and  obtained  the 
consent  of   the   city,  through   a  resolution   of  its  common 
council,  to  the  construction,  maintenance  and  operation  of  its 
railroad,  upon  conditions  specified  in  the  resolution  of  the 
common  council.     After  describing  the  route  of  the  railroad 
to  be  from  the  intersection  of  Court  and  Montague  streets, 
through  Montague  street,  to  a  terminus  at  Wall  Street  ferry, 
the  resolution  gave  "  authority  to  construct  and  maintain  in 
said  street,  and  in  such  parts  of  those  adjacent  thereto  as  may 
be  necessary,  all  necessary  connections,  switches,  sidings,  turn- 
outs, turntables  and  suitable  stands  for  the  convenient  opera- 
tion of  said  road  and  the  housing  and  care  of  its  cars  and 
other  equipments,  and  the  connecting  said  road  with  its  power 
stations."    The  resolution  required  that  the  plans  of  construc- 
tion and  connections  with  power  stations  should  be  subject  to 
the  approval  of  the  commissioner  of  public  works,  and  pro- 
vided "  that  no  cars  shall  be  housed  or  stored  on  the  main 
line  of  Montague  street,  or  any  of  the  adjacent  streets,  at  any 
place  east  of  the  top  of  the  hill  leading  to  Wall  Street  Ferry." 
Pursuant  to  the  requirement  of  the  resolution  of  the  common 
council,  that  the   franchise  and  privilege  to  construct  and 
operate  the  street  surface  railroad,  and  the  connections  there- 
with, should  be  sold  at  public  auction,  under  terms  and  con- 
ditions specified,  such  a  sale  was  made  to  the  plaintiff  as  the 
highest  bidder  thereat.     The  plaintiff  complied  with  all  the 
terms  and  conditions  imposed  upon  the  purchaser  at  the  sale 
and,  also,  subsequently  obtained  the  consent  of  the  city  and  of 
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the  property  owners  to  operate  its  road  by  either  cable  or  electric 
power ;  instead  of  being  confined  to  the  U6e  of  electric  power, 
as  expressed  in  the  previous  consents.  The  plaintiff  then 
completed  the  road  and  entered  upon  its  operation ;  but  it 
had  no  adequate,  nor  suitable,  place  for  housing  its  cars.  For 
the  purpose  of  a  power  station  and  of  a  storehouse  for  its  cars, 
it  bought  a  plot  of  land  on  State  street ;  a  street  lying  some 
1,270  feet  south  of  Montague  street.  In  order  to  haul  its  cars 
from  the  terminus  of  its  road,  at  Wall  Street  ferry,  to  the 
storehouse,  it  contracted  with  the  Brooklyn  City  Railroad 
Company  for  the  use  of  its  tracks  upon  Furman  street,  which 
runs  along  the  river  and  intersects  Montague  and  State  streets, 
and,  also,  obtained  the  consents  of  more  than  a  majority  in 
value  of  the  property  owners  along  the  proposed  route  of  con- 
nection with  the  storehouse.  It,  also,  procured  the  approval 
of  the  commissioner  of  public  works  to  the  plan  of  connec- 
tion ;  which  consisted  in  a  curve  connecting  its  terminus  at 
Wall  Street  ferry  with  the  Brooklyn  City  Railroad  Com- 
pany's track  and  in  a  curve  joiuing  a  short  single  track, 
extending  from  the  last-named  company's  tracks,  at  the  inter- 
section of  State  street  with  Furman  street,  for  a  trifling  dis- 
tance, to  the  storehouse  upon  State  street.  Upon  beginning 
the  work  of  making  these  connections  with  its  storehouse,  the 
city  interfered  and  endeavored  to  prevent  the  plaintiff  from 
continuing  that  work.  Thereupon  this  action  was  commenced 
to  restrain  such  interference  by  the  city. 

Joseph  A.  Burr  for  appellant.  An  attempt  to  build  a 
street  railroad  upon  a  public  highway  without  lawful  authority 
to  do  so  is  a  public  nuisance  which  the  municipality  may  pre 
vent.  {Fanning  v.  Osborne,  102  N.  Y.  441.)  There  is  no 
power  in  the  city  of  Brooklyn,  acting  as  a  municipality,  to 
authorize  the  construction  and  operation  of  a  railroad  on  a 
public  street.  (Milhau  v.  Sharp,  27  X.  Y.  611 ;  Fanning  v. 
Osborne,  102  N.  Y.  447  ;  Const,  of  1846,  art.  3,  §  18 ;  L.  ISS4, 
ch.  252  ;  L.  1SS6,  ch.  05  ;  L.  1886,  ch.  642  ;  L.  1889,  ch. 
564.)      The    legislature    having   prescribed    the    manner   in 
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which  consents  on  the  part  of  the  local  authorities  should 
be  obtained,  no  franchise  is  valid  unless  obtained  in  the  man- 
ner so  prescribed,  and  all  other  modes  of  granting  such  fran- 
chise are  forbidden.  (Beekman  v.  T.  A.  R.  R.  Co.,  L.  J., 
Feb.  4,  1897.)  The  common  council  of  the  city  of  Brooklyn 
is  by  statute  made  the  local  authority  from  whom  consent 
must  be  obtained.  (L.  1884,  ch.  252,  §  3.)  If  the  consent  of 
the  common  council  given  to  the  plaintiff  did  in  terms  give  it 
the  right  to  construct  a  road  through  Furman  and  State 
streets,  such  consent,  not  having  been  given  in  the  manner 
required  by  the  statutes,  is  wholly  void.  (Hilton  v.  T.  F.  S. 
R.  R.  Co.,  1  How.  [N.  S.]  453;  L.  1884,  ch.  252,  §§1,  3,  14; 
L.  1886,  chs.  65,  364  ;  L.  1889,  ch.  364.)  The  fact  that  the 
plaintiff  is  not  incorporated  to  run  a  road  on  Furman  street, 
makes  its  arrangement  with  the  Brooklyn  City  Railroad  Com- 
pany void,  since  that  company  could  only  lease  such  use  of  its 
track  to  another  street  railroad  company  authorized  to  run  on 
that  street.  (L.  1884,  ch.  252,  §  15.)  The  claim  of  the 
plaintiff  that  it  does  not  use  Furman  and  State  streets 
to  transact  public  business  as  a  street  railroad  carrying  pas- 
sengers, but  only  for  the  purpose  of  transporting  its  cars 
back  and  forth  from  the  storehouse  to  the  terminus  of  its 
road  is  immaterial.  (Fanning  v.  Osborne,  102  N.  Y.  441.) 
Conceding  that  the  word  adjacent  may  be  a  broader  word 
than  adjoining  or  contiguous,  under  the  most  liberal  rules  of 
construction,  it  must  be  construed  as  meaning  the  nearest 
street  to  Montague  street  upon  which  accommodations  for 
6iich  storage  house  could  be  obtained.  (C.  I.  Co.  v.  Phelps, 
47  Mich.  299;  People  v.  Schermerhorn,  19  Barb.  540;  Acres 
v.  y.  J.  R.  R.  Co.,  43  X.  J.  L.  110.)  All  franchises  granted 
to  private  corporations  are  to  be  strictly  construed,  and  the 
grantees  take  nothing  by  implication.  (A.  tfc  C.  P.  R.  Co. 
v.  Douglass,  9  X.  Y.  444;  Syracuse  W.  Co.  v.  City  of  Syra- 
cuse, 116  X.  Y.  167.) 

Henry  D.  Ilotchkiss  for  respondent.     The  claim  that  the 
plaintiff's  charter  to  construct  and  operate  a  road  in  Montague 
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street  does  not  entitle  it  to  lay  a  track  in  State  street  to  con- 
nect the  road  with  its  storehouse  through  the  medium  of  the 
Brooklyn  City  tracks  on  Furman  street,  is  untenable.  (L. 
1884,  ch.  252,  §  3 ;  L.  1886,  eh.  642;  People  v.  B.,  F  &  C. 
I.  R.  Co.,  89  N.  Y.  91 ;  Moore  v.  B.  C.  R.  R.  Co.,  31  Hun, 
90 ;  C.  i&  T.  S.  R.  Co.  v.  C.  C.  R.  Co.,  67  Barb.  315.)  The 
whole  argument  of  the  appellant  is  erroneous  and  rests  on  the 
theory  that  the  respondent  seeks  to  operate  a  road  on  State  and 
Furman  streets,  while  its  certificate  of  incorporation  confines 
it  to  the  operation  of  a  road  on  Montague  street.  (In  re  U. 
El.  R.  R.  Co.,  113  K  Y.  275 ;  People  v.  B.,  F  &  C.  1.  Ii. 
Co.,  89  N.  Y.  75  ;  N.  Y.  C.  d&  //.  R.  R.  R.  Co.  v.  M.  G.  L.  Co., 
63  X.  Y.  326 ;  Mills  on  Em.  Domain,  §  59 ;  1  Rorer  on  Rail- 
roads, §  489 ;  1  Wood's  Railway  Law,  479.) 

Gray,  J.  The  question  presented  concerns  the  power  of  the 
plaintiff  to  make  use  of  these  other  streets  for  the  purpose  of 
storing  its  cars.  The  necessity  for  a  storehouse  cannot  be  dis- 
puted ;  but  the  proposition  of  the  appellant  is  that,  as  neither 
Furman  nor  State  streets  were  mentioned  in  the  plaintiffs 
articles  of  association,  or  any  other  street  except  Montague 
street,  it  has  no  power  to  operate  a  railroad  upon  them,  and 
that  none  could  be  conferred  by  the  city,  either  expressly,  or 
by  implication.  It  is  argued  for  the  city  that  the  plaintiff  is 
rigidly  confined  to  the  route  mentioned  in  its  articles  of  incor- 
poration and  in  its  petition  to  the  common  council,  and  that 
the  license  to  construct  necessary  connections  in  or  with 
streets  adjacent  to  Montague  street  is  inoperative  for  want  of 
power  in  the  common  council  of  the  city  to  grant  it. 

If  it  were  true  that  the  plaintiff  was  seeking  to  operate  a 
railroad  elsewhere  than  upon  Montague  street,  then  it  cer- 
tainly would  be  acting  beyond  its  corporate  franchises  and 
powers,  and  no  consent  by  the  city  could  supply  the  want  of 
power.  But  what  the  plaintiff  seeks  to  do,  in  constructing 
this  connection  with  its  power  and  storage  house  on  State 
street,  is  merely  incidental  to  its  franchise  to  operate  a  rail- 
road on  Montague  street.     By  the  law  of  its  incorporation, 
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the  plaintiff  was  authorized  to  construct  such  "  switches,"  or 
"  sidings  "  and  "  suitable  stands,"  as  might  be  "  necessary  for 
the  convenient  working  of  the  road."      By  the  limitations 
imposed  upon  it  in  the  resolution  of  the  common  council,  it 
was  prevented  from  storing  cars  either  on  Montague  street,  or 
on  any  of  the  adjacent  streets,  at  any  place  east  of  the  top  of 
the  hill  leading  to  Wall  Street  ferry.      This  restricted  very 
much  the  area  of  territory  available  under  the  circumstances 
to  the  plaintiff  for  the  purpose  of  a  storehouse.     The  finding 
of  fact  below,  upon  the  evidence  in  the  case,  was,  that  "  State 
street  is    the  first  street  adjacent    to  Montague    street  not 
devoted  to  private  residences  of  the  best  class,  and  the  site  so 
selected  was  the  only  site,  which,  after  long  search,  was  found 
practicable  for  the  purposes   aforesaid."     But  it  is  said,  in 
behalf  of  the  city,  that  "  the  adjacent  street,"  which  the  reso- 
lution of  the  common  council  authorizes  the  plaintiff  to  use 
for    necessary    connections,    means     the    nearest    street    to 
Montague  street  upon  which  accommodations  for  a  storehouse 
could  be  obtained.     That  would  be  true,  under  ordinary  cir- 
cumstances, and  if  it  appeared  that  the  plaintiff  might,  in 
reason,  have  located  its  storehouse  upon  a  nearer  street,  it 
would  have  been  the  duty  of  the  court  to  have  held  it  to  the 
more  reasonable  use  of  its  privilege.     But  the  decision  of  the 
trial  judge,  amply  supported  by  the  evidence  in  the  case,  shows 
that  the  only  vacant  land  available  for  the  storehouse,  which 
was  not  within  the  restrictions  of  the  resolution  and  which  the 
plaintiff  should  have  been  required  to  purchase,  was  the  State 
street  plot.      So  far  as   the  determination   of    the    question 
depends  upon  the  proof  of  what  the  plaintiff  could  reasonably 
have  done  in  locating  a  storehouse  for  the  housing  of  its  cars, 
we  may  regard  any  doubt  as  removed  by  the  findings  in  the 
«ase. 

When  we  consider  the  question  of  the  existence  of  authority 
in  the  plaintiff  to  use  these  other  streets,  for  the  purpose  of 
having  a  storehouse  and  of  connecting  its  railroad  therewith, 
I  think  we  may  readily  dispose  of  it  upon  the  theory  that  it 
was  a  reasonable  necessity,  impliedly,  if  not  expressly,  sanc- 
32 
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tioned  by  the  law  of  its  creation.     When  we  speak  of  what  a 
corporation  may,  or  may  not,  do  within  its  grant  of  powers, 
we  have  in  mind  the  reasonable  intendments  of  its  charter,  as 
well  as  its  clear  expressions  of  authority.     We  search,  in  a 
doubtful  case  of  an  exercise  of  power,  not  in  terms  conferred, 
for  what  may  be  deemed  to  be  reasonably  implied  as  a  means 
of  carrying  out  the  powers  specifically  given  and  so  as  to  per- 
mit of  the  amplest  exercise  thereof,  which  is  consistent  with 
the  object  and  purpose  of  the  public  grant.     A  railroad  cor- 
poration is,  particularly,  called  upon  to  consult  the  public 
convenience  and  what  is  done  by  it  in  that  direction  should 
be  sustained  ;  if  support  for  the  act  is  possible  to  be  found  in 
the  law  of  its  being.     If  a  reasonable  necessity  exists,  in  a 
proper  discharge  of  its  duties  to  the  public,  for  the  act  com- 
plained of,  that  should  be  a  sufficient  answer  to  the  complaint 
That    seems   to   be  this   case.     The   plaintiff  was   certainly 
authorized  to  construct  what  was  needed  for  the  convenient 
working  of  its  railroad  ;  but  the  public  authorities,  for  mani- 
fest reasons  bearing  upon  the  public  comfort,  precluded  it 
from  locating  a  power  and  storage  house  except  at  points  out- 
side of  the  residential  portion  of  that  particular  part  of  tie 
city.     The  public  considerations  of  convenience,  that  motived 
this   restriction   of  location,  contain  the  justification  of  the 
plaintiff   for  doing  what   it   undertook  for   that  convenient 
working  of  its  road,  which  the  general  law  seems  to  intend. 
It  is  not  proposed  to  use  these  connecting  tracks,  in  any  sense, 
as  a  part  of  the  plaintiff's  road,  or  as  a  part  of  the  corporate 
franchise.     Indeed,  the  hauling  of  the  cars  to  and  fro  is  not 
even  to  be  done  by  cable  power.     If  it  should  be  said  that  the 
plaintiff  cannot,  when,  apparently,  justified  by  the  form  of 
the  consent  of  the  local  authorities  and,  in  addition,  fortified  by 
the  consent  of  the  property  owrners  upon  the  streets  affected, 
make  use  of  State  street  for  the  purpose  of  housing  its  cars, 
it  would  be  holding  that  there  was  no  elasticity  in  the  general 
law  permitting  such  corporate  acts  as  were  required  by  the  rea- 
sonable necessities  of  the  corporation  and  as  would  be  in  fur- 
therance of  the  public  convenience.     There  is  no  question 
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here  as  to  the  good  faith  of  the  plain  tiff,  nor  room  to  doubt 
as  to  its  having  done  the  only  thing  which  was  practicable,  in 
order  that  it  should  have  a  storehouse  for  its  cars.  Within  its 
needs  and  means,  and  within  the  territorial  area  open  to  it  for 
the  purpose,  tlie  trial  court  has  found  that  it  has  procured  the 
nearest  land  for  the  location  of  such  a  building. 

I  have  assumed  in  this  discussion  that  it  was  really  open  to 
the  city  to  object  to  the  plaintiff's  location  of  its  storehouse 
and  to  its  proposed  work  of  construction  to  connect  its  road 
therewith.  In  view  of  the  broad  language  of  the  license,  con- 
tained in  the  consent  of  the  city,  and  in  view  of  the  approval 
of  the  commissioner  of  public  works,  which  was  stipulated  for 
in  the  resolution  of  the  common  council  with  respect  to  the 
plans  of  construction  and  connections,  it  is  a  serious  question 
whether  the  city  can  now  be  heard  to  object  to  the  right  of 
the  plaintiff  to  make  these  connections.  But,  as  we  hold  with 
the  plaintiff  upon  the  merits  of  the  action,  it  is  not  necessary 
to  discuss  that  question.  • 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 

The   Farmers    Loan   and   Trust  Company   and    Matilda      j  162    17 
E.   Starbuck,   as   Executors   of   William   II.    Starbuck, 
Deceased,    Respondents,    v.    The    Housatonic    Railroad 
Company,  Appellant. 

1.  Appeal  —  Cause  Tried  Outside  the  Pleadings.  It  is  not  a  fatal 
objection  on  appeal  that  the  cause  was  tried  outside  the  pleadings,  in  the 
absence  of  some  specific  objection  to  that  course. 

2.  Right  op  President  op  Corporation  to  a  Salary  —  Question 
for  the  Jury.  A  resolution  on  the  books  of  a  corporation  fixing  the 
salary  of  its  president  at  "$5,000  a  year,"  under  which  a  former  presi- 
dent regularly  drew  his  salary  for  fifteen  years  without  further  resolu- 
tion and  which  has  never  been  changed  or  modified,  may,  in  connection 
with  the  acquiescence  of  the  directors  and  the  conduct  of  the  parties, 
make  a  case  for  the  jury  as  to  the  right  of  a  president  of  the  corporation 
to  such  salary  when  he  has  served  for  more  than  two  and  a  half  years 
before  drawing  any  salary. 
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8.  Evidence  —  Check  op  Corporation.  A  check  appearing  on  its 
face  to  be  the  very  instrument  described  in  the  complaint  as  the  check  of 
a  corporation,  which  is  the  defendant,  when  signed  by  the  assistant  treas- 
urer, whose  signature  or  authority  is  not  questioned,  cannot  be  excluded 
from  evidence  on  behalf  of  the  plaintiff  on  a  merely  general  objection 
specifying  no  grounds  therefor,  although  it  appears  that  the  plaintiff 
while  president  of  the  corporation  procured  the  check  to  be  drawn  for  his 
own  benefit  on  a  claim  for  salary. 

Starbuck  v.  Housatonic  B.  R.  Co.,  83  Hun,  534,  affirmed., 

(Argued  March  5,  1897;  decided  March  16,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Janu- 
ary 28,  1895,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  also  affirmed  an  order  denying  a 
motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Wheeler  II.  Pechham  and  Hoffman  Miller  for  appellant 
The  court  erred  in  not  dismissing  the  complaint  and  directing 
a  verdict  for  defendant,  in  charging  the  jury  that  they  might 
find  the  resolution  of  September  18,  1872,  to  be  a  contract 
between  plaintiff  and  defendant,  and  in  receiving  the  check 
sued  on  in  evidence.  {Mather  v.  E.  M.  Co.,  118  N.  Y.  632; 
Smith  v.  L.  I.  Ii.  li.  Co.,  102  K  Y.  194;  Gill  v.  IT.  Y.  C. 
Co.,  48  Hun,  524;  Barrilv.  C.  W.  P.  Co.,  50  Hun,  258; 
Kelsey  v.  Sargent,  40  Hun,  156;  2  Cook  on  Stockholders, 
§  657 ;  N.  Y,  JT.  //.  tfc  II.  R.  Ii.  Co.  v.  Ketchum,  27  Conn. 
170 ;  Ellis  v.  Ward,  33  Am.  &  Eng.  Corp.  Cas.  200 ;  A7£ 
patrick  v.  Penrose,  49  Penn.  St.  118  ;  Martindale  v.  Wilson^ 
134  Penn.  St.  34S  ;  1  Morawetz  on  Corp.  [2d  ed.]  §§  508, 517; 
Volts  v.  Blachnar,  64  N.  Y.  446.)  The  verdict  is  not  only 
against  the  weight  of  evidence,  but  is  without  any  legal  evi- 
dence whatever  to  support  it.  (Simanson  v.  N.  Y.  C.  In*. 
Co.,  141  N.  Y.  17.) 

David  Mc Clare  for  respondents.  The  court  made  no  error 
in  submitting  the  case  to  the  jury.     (Dioight  v.    G.  L.  Ins. 
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Co.,  103  N.  Y.  341.)  There  was  an  abundance  of  evidence 
upon  which  the  verdict  was  founded.  {Simonson  v.  If.  Y. 
C.  Ins.  Co.,  141  N.  Y.  14;  Mather  v.  K  M.  Co.,  118  N.  T. 
629;  Smith  v.  L.  L  R.  R.  Co.,  102  N.  Y.  192.) 

O'Brien,  J.  This  action  was  brought  by  William  H.  Star- 
buck  against  the  defendant  upon  a  check  for  $12,916.67,  dated 
June  15,  1892,  signed  by  the  defendant's  assistant  treasurer, 
directed  to  the  First  National  Bank  of  Bridgeport,  Conn.,  for 
the  payment  to  the  order  of  cash  of  the  sum  mentioned.  It 
was  indorsed  by  Starbuck  for  deposit,  in  the  Farmers'  Loan 
and  Trust  Company  to  his  credit,  and  was  subsequently  pre- 
sented to  the  drawee  and  dishonored.  The  trial  resulted  in  a, 
verdict  for  the  plaintiff,  which  was  affirmed  at  the  General 
Term.  Subsequent  to  the  entry  of  the  judgment  in  that  court 
Starbuck,  the  plaintiff,  died  and  the  present  plaintiffs  on  the 
record,  his  executors,  were  brought  in  and  substituted  in  his 
place.  It  will  be  more  convenient,  however,  in  discussing  the 
case  and  designating  the  parties  to  treat  the  record  in  the 
same  way  as  if  the  original  title  of  the  case  had  not  been 
changed. 

The  only  cause  of  action  stated  in  the  complaint  is  upon 
the  check  itself.  The  only  defense  stated  in  the  answer  is  a 
denial  of  the  allegation  of  the  complaint  that  the  defendant 
made  the  check,  and,  further,  that  the  defendant  was  not  at 
the  time  indebted  to  the  plaintiff,  and  that  there  was  no  con- 
sideration for  the  instrument. 

The  pleadings,  therefore,  presented  two  distinct  issues  or 
questions  of  fact  for  trial : 

(1)  Whether  the  check  set  forth  in  the  complaint  was  the 
obligation  of  the  defendant,  and 

(2)  Whether  there  was  any  consideration  for  the  same  a» 
between  the  plaintiff  and  the  defendant. 

The  plaintiff's  contention  was  that  the  check  was  made  and 
delivered  to  him  in  payment  of  his  salary,  as  defendant's  presi- 
dent from  December,  1887,  when  he  was  elected,  to  June  15r 
1892,  when  he  resigned,  at  the  rate  of  $5,000  per  year. 
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The  learned  counsel  for  the  defendant  complains  that  the 
cause  was  tried  outside  the  pleadings,  and  in  the  same  man- 
ner as  if  the  action  had  been  brought  for  the  recovery  of  the 
salary.  If  this  contention  were  correct,  it  would  not  be  a 
fatal  objection  in  this  court,  in  the  absence  of  some  specific 
objection  to  that  course,  since  parties  may,  if  they  so  elect, 
depart  from  the  strict  issues  made  by  the  pleadings  and  try 
other  questions  relating  to  the  merits  of  the  controversy  by 
consent  or  acquiescence.  But  we  are  unable  to  see  that  there 
was  any  substantial  departure  from  the  issues  formed  by  the 
pleadings.  The  defense  that  no  debt  was  due  by  the  defend- 
ant to  the  plaintiff,  and,  consequently,  that  there  was  no  con- 
sideration for  the  check,  drew  into  the  case  all  the  relations 
and  transactions  between  the  plaintiff  and  the  defendant  from 
the  time  of  his  appointment  to  the  time  of  his  resignation  as 
president.  All  the  facts  and  circumstances  bearing  on  the 
question  whether  there  was,  in  fact,  a  debt  due  by  the  defend- 
ant to  the  plaintiff,  at  the  time  the  check  was  drawn,  were  pre- 
sented to  the  jury,  and  it  seems  to  me  they  were  within  the 
issue  of  indebtedness  or  consideration  for  the  check.  The 
plaintiff  had  no  debt  against  the  defendant,  and  there  was  no 
consideration  for  the  check  unless  the  directors  had  expressly 
authorized  the  salary  and  fixed  its  amount  by  pre-existing 
resolutions.  The  plaintiff,  being  not  only  the  president  but  a 
director  as  well,  could  not  recover  upon  a  quantum  meruit  or 
any  implied  contract.  He  was  bound  to  show  that  the  direct- 
ors had  assented  to  his  right  to  compensation  or  had  author- 
ized the  payment  in  some  form.  (Mather  v.  E.  M.  Co.,  118 
X.  Y.  632 ;  Smith  v.  Z.  I.  It.  R.  Co.,  102  K  Y.  190 ;  Bar- 
ril  v.  Calendar  I.  <J&  IF.  P.  Co.,  50  Hun,  258.)  This  drew 
into  the  case  the  principal  question  of  fact  that  was  tried.  It 
appears  that  the  president  of  this  defendant  always  had  a  sal- 
ary, commencing  in  1864  with  a  resolution  fixing  the  com- 
pensation of  the  president  at  $5,000  for  the  ensuing  fis- 
cal year.  In  1869  the  salary  was  fixed  at  $3,000,  but 
in  subsequent  years  it  was  again  raised  to  $5,000.  In 
1S72  William  H.  Barnum  was   elected  president,  and  the 
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records  of  the  corporation  show  that  there  was  "  voted  to  the 
president  a  salary  of  $5,000  a  year."  From  that  time  to 
the  death  of  Mr.  Barnum,  fifteen  years  afterwards,  he  was 
re-elected  annually  and  drew  the  salary  at  that  amount  without 
further  resolution.  The  plaintiff  succeeded  him,  and,  though 
he  knew  of  the  resolution  from  the  books,  he  drew  no  salary 
till  just  before  the  time  of  his  resignation,  when  he  procured 
the  check  in  question  for  a  portion  of  it.  The  resolution  of 
1872  was  never  changed  or  modified,  and  it  might  well  be 
treated  as  the  standing  authority  for  the  payment  of  the  salary 
to  the  individual  who  filled  the  office,  as  it  had  been  treated 
for  fifteen  years.  If  that  was  not  so,  it  was  at  least  a  ques- 
tion for  the  jury  whether,  from  the  existence  of  the  resolu- 
tion, the  acquiescence  of  the  directors  and  the  conduct  of  the 
plaintiff,  it  was  not  so  understood  and  treated  by  the  parties 
concerned.  All  the  facts  and  circumstances  having  been  sub- 
mitted to  the  jury,  the  verdict  must  be  treated  in  this  court 
as  a  finding  of  fact  that  there  was  due  to  the  plaintiff  at  the 
time  the  check  was  drawn  the  sum  specified  therein  for  salary. 
The  other  question  was  whether  the  check  was  that  of  the 
defendant,  and  it  is  intimately  related  to  the  question  already 
referred  to  and  to  another  question  which  has  been  discussed 
by  the  learned  counsel  for  the  defendant  with  considerable 
force  and  earnestuess.  On  the  trial  the  plaintiff  gave  the 
check  in  evidence  under  the  defendant's  objection  and  excep- 
tion, although  no  ground  of  objection  was  specified.  With- 
out deciding  what  in  any  case  is  the  real  value  or  effect  of 
such  an  exception,  it  is  safe  to  say  that  it  raised  no  question 
as  to  the  execution  of  the  paper  or  with  respect  to  any  other 
defect  in  the  proof  that  could  have  been  supplied  if  a  specific 
objection  had  been  made.  If  the  check,  when  produced,  was 
absolutely  void  and  proved  nothing,  under  any  possible  view 
of  the  facts,  then  perhaps  a  general  objection  was  sufficient. 
But  upon  its  face  it  appeared  to  be  the  very  instrument 
described  in  the  complaint,  and  the  check  of  the  defendant. 
It  was  signed  by  the  assistant  treasurer,  and  no  question  was 
raised  with  respect  either  to  the  genuineness  of  his  signature  or 
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to  liis  authority  to  draw  checks  for  the  defendant.  If  it  proved 
or  tended  to  prove  the  allegation  of  the  complaint,  that  the 
defendant  was  indebted  to  the  plaintiff  upon  a  check,  it  was,  of 
course,  admissible  in  evidence.  But  it  is  said  that,  since  the  plain- 
tiff procured  the  check  to  be  drawn  for  his  own  benefit,  the  situ- 
ation is  the  same  as  if  he  had  drawn  the  check  himself,  pay- 
able to  himself,  and  hence  it  is  void,  and  proves  no  more  than 
a  piece  of  blank  paper.  At  least,  this  is  what  we  understand 
to  be,  in  substance,  the  contention  of  the  learned  counsel  for 
the  defendant.  It  should  be  observed  that  there  is  no  defense 
that,  for  any  reason,  the  parties  to  the  instrument  were  dis- 
abled from  contracting  with  each  other,  and  that  is  not  always 
admissible  under  the  general  issue ;  but,  aside  from  that  point, 
we  do  not  see  how  the  court  could  have  excluded  the  very 
instrument  in  controversy.  If  it  was  infected  with  any  infirm- 
ities, they  were  not  apparent  on  its  face,  nor  conclusively 
proven. 

Assuming,  as  we  must,  for  the  purpose  of  this  question, 
that  the  defendant  was  indebted  to  the  plaintiff  for  the  salary, 
he  had  the  right  to  receive  it,  and  some  one  must  have  had  the 
authority  to  pay  him.  If  he  could  not  draw  the  check  him- 
self, he  could  ask  some  other  officer  in  charge  of  the  financial 
matters  of  the  defendant  to  do  so,  and  it  appears  that  this  was 
substantially  what  he  did.  When  a  check  is  produced,  signed 
by  the  treasurer  or  assistant  treasurer  of  a  corporation,  and 
appearing  on  its  face  to  be  the  check  of  the  corporation,  and 
no  objection  is  made  to  it  on  the  ground  that  it  is  not  executed 
by  the  proper  person,  or  in  such  form  as  to  bind  the  corpora- 
tion, it  cannot  be  legal  error  for  the  court  to  receive  it  under 
such  an  issue  as  this  case  presented.  How  much  it  proves 
when  received  is  quite  another  question.  Of  course,  from 
the  standpoint  of  the  defendant,  this  was  not  the  obligation 
or  contract  of  the  railroad,  but  that  depended  upon  facts  that 
the  jury  had  to  pass  ujx)n.  If  there  was  no  debt  due  to  the 
plaintiff,  and  no  authority  to  make  the  check,  then  it  was  not 
an  instrument  made  by  the  defendant  in  a  legal  sense ;  but 
from  the  resolution  of  1872,  the  conduct  of  the  plaintiff  and 
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the  defendant's  directors,  and  all  the  circumetances  shown,  the 
finding  was  that  a  debt  existed.  The  proofs  were  of  such  a 
character  that  the  court  could  not  properly  have  taken  that 
question  from  the  jury,  and  nothing  appeared  upon  the  faee 
of  the  check,  and  nothing  was  indicated  by  the  objection  made, 
that  would  have  justified  its  exclusion  as  evidence.  The  case 
was  very  fully  examined  in  the  court  below  and,  as  it  seems 
to  us,  correctly  decided.  After  a  careful  examination  here,  in 
view  of  the  argument  of  the  learned  counsel  for  the  defend- 
ant, we  have  been  unable  to  find  any  question  of  law  involved 
in  the  record  of  sufficient  importance  to  warrant  us  in  disturb- 
ing the  judgment,  and  it  must,  therefore,  be  affirmed. 

All  concur. 

Judgment  affirmed. 


The  Sun  Printing  and  Publishing  Association  et  al., 
Appellants,  v.  The  Mayor,  Aldermen  and  Commonalty  of 
the  City  of  New  York,  The  Board  of  Rapid  Transit 
Railroad  Commissioners  in  and  for  the  City  of  New  York, 
et  al.,  Respondents. 

1.  Rapid  Transit  Acts  —  Constitutionality.  The  Rapid  Transit 
Acts  (L.  1894,  ch.  752;  L.  1895,  ch.  519,  amending  L.  1891,  ch.  4),  which 
authorize  cities  of  over  one  million  inhabitants  to  construct  railroads  therein 
which  shall  be  deemed  public  highways,  at  their  own  expense,  if  so  deter- 
mined by  the  vote  of  a  majority  of  the  electors,  and  to  issue  bonds  in  pay- 
ment therefor,  are  not  violative  of  the  Constitution. 

2.  Constitution,  Art.  8,  §  10 — City  Purpose.  To  constitute  a 
"city  purpose,"  within  the  meaning  of  the  provision  of  the  Constitution 
(Art.  8,  §  10)  which  prohibits  cities  from  incurring  any  indebtedness 
except  for  a  city  purpose,  the  purpose  must  be  necessary  for  the  common 
good  and  general  welfare  of  the  people  of  the  municipality,  sanctioned 
by  its  citizens,  public  in  character  and  authorized  by  the  legislature. 

8.  Railroads — Highways.  Railroads  are  highways,  and  as  such 
may  properly  be  deemed  to  be  for  a  municipal  purpose,  when  constructed 
by  a  municipality. 

4.  Railroads — City  Purpose.  Railroads,  being  necessary  for  the 
common  welfare  of  the  people,  required  for  their  use  and  public  in  char- 
acter, are  for  a  "  city  purpose,"  within  the  meaning  of  the  Constitution, 
when  authorized  by  the  legislature  and  constructed  and  owned  by  the  city 
in  whose  territory  they  are  located. 
33 
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5.  Constitution,  Art.  8,  §  10  —  Loan  of  Municipal  Credit.  The 
Rapid  Transit  Acts,  which  provide  that  in  case  a  railroad  shall  be  con- 
structed by  a  city,  and  at  its  expense,  bonds  of  the  city  shall  be  issued 
to  pay  therefor,  do  not  contravene  the  provision  of  the  Constitution  (Art. 
8,  §  10)  which  forbids  the  loaning  by  a  municipality  of  its  credit  to  or  in 
aid  of  any  individual,  association  or  corporation,  in  that  the  acts  provide 
for  leasing  the  road  for  operation  by  the  lessees,  but  not  in  perpetuity. 

6.  Constitution,  Art.  8,  §  10—  Loan  of  Municipal  Credit.  The 
provision  of  the  Constitution  (Art.  8,  §  10),  that  "  no  county,  city,  town 
or  village  shall  hereafter  give  any  money  or  property,  or  loan  its  money 
or  credit  to  or  in  aid  of  any  individual,  association  or  corporation,  or 
become  directly  or  indirectly  the  owner  of  stock  in,  or  bonds  of,  any 
association  or  corporation,"  was  not  intended  to,  and  does  not,  prohibit 
municipalities  from  constructing  their  own  roads  and  paying  there- 
for, when  necessary  and  authorized  by  the  legislature,  and  does  not 
apply  to  a  railroad  constructed  or  owned  by  a  municipality,  or  affect  the 
character  of  the  use  or  the  purpose  for  which  it  was  constructed. 

7.  Constitution,  Art.  8,  §  18  —  Railroads.  The  provision  of  the 
Constitution  (Art.  8,  §  18)  which  prohibits  the  legislature  from  passing  a 
private  or  local  bill  granting  to  any  corporation,  association  or  individual 
the  right  to  lay  down  railroad  tracks,  does  not  apply  to  a  grant  to  a 
municipality. 

8.  Construction  of  Railroad  by  City  of  New  York.  In  view  of 
the  conditions  of  travel  in  the  city  of  New  York,  the  proposed  construc- 
tion by  the  city,  at  its  own  expense,  of  a  railroad,  under  the  Rapid  Transit 
Acts,  on  the  failure  of  private  enterprise  aud  capital  to  intervene,  is  neces- 
sary for  the  welfare  of  the  people  and  required  by  them,  is  public  in 
character,  and  authorized  by  constitutional  legislation,  and,  hence,  is  for 
a  "city  purpose"  and  should  not  be  restrained. 

Sun  Publishing  Assn.  v.  Mayor,  8  App.  Div.  280,  affirmed. 

(Argued  January  21,  1897;  decided  March  23,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Sep- 
tember 10,  1896,  which  affirmed  a  judgment  in  favor  of 
defendants  entered  upon  a  decision  of  the  court  dismissing 
the  complaint  upon  the  merits  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Franklin  Barthtt  for  appellants.  Constitutional  safeguards 
should  be  upheld.  (Const,  of  K  Y.  art.  14,  §§  1,  2;  Mar- 
bury  v.  Madison,  1   Cranch,  177;  Norton  v.  Shelby  Co.,  118 
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U.  S.  442 ;  Huntington  v.  Wortfven,  120  U.  S.  101  ;  People 
ex  rel.  v.  Albertson,  55  N.  Y.  55.)  Any  scheme  to  embark  a 
6tate  or  a  city  in  the  business  of  running  a  railroad  is  danger- 
ous to  the  commonwealth  or  to  the  municipality.  {In  re 
JS\  F.  d&  IF.  R.  Co.,  108  N.  Y.  385.)  The  Rapid  Tran- 
sit Acts  (Ch.  752,  L.  1894,  and  ch.  519,  L.  1895)  are 
unconstitutional  and  void,  because  they  violate  the  provision 
found  alike  in  the  old  and  in  the  new  Constitution,  that  "  no 
county,  city,  town  or  village  shall  hereafter  give  any  money  or 
property,  or  loan  its  money  or  credit  to  or  in  aid  of  any  indi- 
vidual, association  or  corporation,  or  become  directly  or  indi- 
rectly the  owner  of  stock  in,  or  bonds  of,  any  association  or 
corporation."  (Const,  of  1846,  art.  8,  §  11 ;  Const,  of  N.  T. 
art.  8,  §  10 ;  People  v.  Petrea,  92  N.  Y.  128 ;  18  N.  Y.  38 ; 
23  N.  Y.  439  ;  35  N.  Y.  550 ;  66  N.  Y.  129  ;  Pleasant  Town- 
ship v.  jE.  L.  Ins.  Co.,  138  U.  S.  67;  Wyscaverv.  Atkinson, 
37  Ohio  St.  80 ;  Counterman  v.  Dublin  Township,  38  Ohio 
St.  515 ;  Taylor  v.  Ross  Co.,  23  Ohio  St.  76.)  These  Rapid 
Transit  Acts  violate  the  2d  clause  of  section  10  of  article 
8  of  the  Constitution,  which  provides  that  "  no  city  shall  be 
allowed  to  incur  any  indebtedness,  except  for  city  purposes," 
because  a  rapid  transit  railway  is  not  a  municipal  or  city  pur- 
pose. (Const,  of  1846,  art.  8,  §  11 ;  Const,  of  N.Y.  art.  8,  §  10.) 
The  two  principal  Rapid  Transit  Acts  (Ch.  752,  L.  1894,  and 
ch.  519,  L.  1895)  are  unconstitutional  and.  void,  because  they 
violate  the  constitutional  provisions  contained  in  both  the  old 
and  new  Constitutions,  and  found  in  article  3,  section  18.  {In 
re  Oliver  Lee  dk  Co.'s  Rank,  21  1ST.  Y.  9 ;  People  ex  rel.  v. 
Mitchell,  31  Ohio  St.  592 ;  State  ex  rel.  v.  Anderson,  44  Ohio 
St.  247 ;  Coutieriy.  Nexo  Brunswick,  44  N.  J.  L.  58  ;  Stack  v. 
City  of  Rrooklyn,  150  N.  Y.  335  ;  People  v.  O'Brien,  38  N. 
Y.  193 ;  In  re  K.  Y.  EL  It.  R.  Co.,  70  N.  Y.  350.)  The 
provision  for  the  filling  of  vacancies  in  the  offices  created  by 
the  Rapid  Transit  Act  of  1894  (Ch.  752)  is  unconstitutional 
and  void,  because  it  violates  section  2  of  article  10  of  the 
then  Constitution  of  the  state  of  Kew  York  in  that  it  pro- 
vides for  the  filling  of  offices  neither  by  an  election  by  the 


260  Sun  Publishing  Assn.  v.  Thk  Mayor.  [Mar., 

Points  of  counsel.  [VoL  15i 

people  nor  by  an  appointment.  (L.  1894,  cli.  752,  §  1.)  The 
Eapid  Transit  Act  of  1894  (Ch.  752)  and  the  Rapid  Transit 
Act  of  1895  (Ch.  519)  are  unconstitutional  and  void,  because 
they  violate  section  6  of  article  1  of  the  Constitution,  in  that 
they  fail  to  provide  just  compensation.  (L.  1894,  ch.  752, 
§§  39,  40 ;  L.  1895,  ch.  519  ;  Cherokee  Nation  v.  Kansas  By. 
Co.,  135  IT.  S.  659  ;  In  re  S.  L.  d&  A.  R.  JR.  Co.,  133  X.  Y. 
277 ;  Davis  v.  S.  L.  R.  Jt.  Co.,  47  Cal.  517 ;  &  M.  W.  Works 
v.  Sharpstein,  50  Cal.  284 ;  Randolph  on  Eminent  Domain, 
§§  229,  231 ;  In  re  P.  B.  Co.,  108  N.  Y.  490.)  Chapter 
752  of  the  Laws  of  1894  is  unconstitutional  and  void,  because 
it  violates  article  3,  section  1  of  the  then  Constitution  of  the 
state  of  New  Y'ork,  which  provided  that  "  the  legislative  power 
of  this  state  shall  be  vested  in  a  senate  and  assembly."  The 
Rapid  Transit  Act  of  1894  takes  away  from  the  legislature  its 
constitutional  power  of  legislation,  and  attempts  to  delegate  it 
to  a  municipality.  (Barto  v.  Ilimrod,  8  N.  Y.  483.)  Chap- 
ter 752  of  the  Laws  of  1894  is  unconstitutional  and  void, 
because  it  violates  the  provisions  of  section  2  of  article  10  of 
the  Constitution  of  1846  in  two  respects  :  First,  it  usurps  the 
right  of  local  self-government ;  and,  second,  the  legislature, 
instead  of  directing  the  mode  of  appointment  of  the  rapid 
transit  railroad  commissioners,  appoints  them  directly.  (Peo* 
pie  ex  rel.  v.  Albertswi,  55  N.  Y.  55 ;  State  ex  rel.  v.  Denny, 
24  Am.  &  Eng.  Corp.  Cas.  165 ;  State  ex  rel.  v.  Kennon,  7 
Ohio  St.  560.) 

Edward  M.  Shepard  and  Albert  B.  Boardrnan  for 
respondents.  The  construction  of  a  rapid  transit  road  under 
the  statute  would  be  for  a  city  use  and  purpose.  (People  ex 
rel.  v.  Civil  Service  Boards,  41  Hun,  287 ;  103  X.  Y.  657; 
People  ex  rel.  v.  Andrews,  104  N.  Y.  570  ;  Mayor  v.  T.  Nat. 
Bank,  111  X.  Y.  454  ;  Bailey  v.  Mayor,  etc.,  3  Hill,  53S;  i 
Den.  433;  Bank  of  Chenango  v.  Brown,  26  X.  Y.  467;  h 
re  Mayor,  etc.,  of  N.  Y.,  99  X.  Y.  569 ;  People  v.  Kerr,  27 
X.  Y.  18S ;  People  ex  rel.  v.  Flagg,  46  X.  Y.  401 ;  Dillon  on 
Mun.  Corp.  §   75;  Pumphrey  v.  Baltimore,  47  Md.   145; 
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People  ex  rel.   v.  Batchellor,  53  X.  Y.   128.)     The  Rapid 
Transit  Act  does  not  violate  the  provision  of  section  10  of  arti- 
cle 8  of  the  Constitution  that  "  no  county,  city,  town  or  village 
6hall  hereafter  give  any  money  or  property,  or  loan  its  money 
or  credit  to  or  in  aid  of  any  individual,  association  or  corpora- 
tion, or  become  directly  or  indirectly  the  owner  of  stock  or 
bonds  of  any  individual,  association  or  corporation."     (Tocci 
v.  Mayor,  etc.,  73  Hun,  46  ;  Starin  v.  Edson,  112  X.  Y.  206 ; 
People  ex  rel.  v.  Bd.  of  Assess.,  Ill  X.  Y.  505 ;    Walker  v. 
City  of  Cincinnati,  21  Ohio  St.  14 ;  Taylor  v.  Boss  Co.,  23 
Ohio  St.  76  ;  Wyscaver  v.  Atkinson,  37  Ohio  St.  81  ;  Pleas- 
ant Township  v.  AS.  L.  Ins.  Co.,  138  U.  S.  67 ;    Wheeler  v. 
City  of  Philadelphia,  77    Penn.   St.   353 ;    Packet  Co.  v. 
Keokuk,  95   U.  S.  80;  Presser  v.  Illinois,   116  U.  S.  252; 
People  ex  rel.  v.  Bull,  46  X.  Y.  57 ;  Cooley's  Const.  Lim. 
177-181.)     What  is  a  city  use  or  a  public  use  is  a  question  for 
determination  by   the  law-making   power.     Unless  the  law- 
makers clearly  transcend  their  constitutional  warrant,  their 
judgment  must  prevail.     (Cooley's  Const.  Lim.  [5th  ed.]  218 ; 
In  re  iVr.  Y.  El.  B.  B.  Co.,  70  V.  Y.  327  ;  In  re  G.  EL  B. 
Co.,  70  X.  Y.  361 ;  People  ex  rel.  v.  Albertson,  55  X.  T.  55.) 
The  Rapid  Transit  Act  does  not  violate  the  constitutional  pro- 
vision (§  18,  art.  3)  that  the  legislature  shall  not  pass  a  private 
or  local  bill  granting  to  a  corporation,  association  or  individual 
the  right  to  lay  down  railroad  tracks.     (In  re  B.  T.  Comrs., 
147  X.   Y.  260;  //*  re  E.  B.  B.   Co.,  75  Hun,  119;  lire 
Church,  92  X.  Y.  1 ;  People  ex  rel.  v.  Squire,  107  X.  Y.  593  ; 
Ferguson  v.  Boss,  126  X.  Y.  459 ;  People  ex  rel.  Briggs,  50 
X.  Y.  559.)     The  theory  that  the   classification  of  cities  by 
section  2  of  article  12  of  the  Constitution  of  1894  changed  the 
rule  as  to  what  is  a  general  and  what  a  local  bill ;  and  that  the 
mandatory  act  of  1895  must,  under  the  new  Constitution,  be 
deemed  to  be  a  local  or  private  bill  granting  the  right  to  lay 
railroad  tracks,  is  untenable.    (In  re  X.  Y.  EL  B.  B.  Co.,  70 
2s.  Y.  327 ;  In  re  G.  EL  B.  Co.,  70  X.  Y.  361 ;  In  re  P.  P. 
<&  C.  I.  B.  B.  Co.,  07  X.  Y.  371 ;  People  v.  1. 1  B.  B.  Co.,  9 
Abb.  [X.  C]   181-202;  State  v.   Toledo,  48  Ohio  St.   112; 
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Cooley's  Const.  Lim.  [5th  ed.]  75  ;  Sutherland  on  Stat.  Const 
§  200;  Toum  of  Cherry  Creek  v.  Becker,  123  X.  Y.  161; 
People  ex  rel.  v.  Gardner,  59  Barb.  108.)  The  appointment 
of  the  rapid  transit  commissioners  by  the  legislature  is  not  in 
violation  of  section  2  of  article  10  of  the  Constitution. 
(Peopk  ex  rel,  v.  Draper,  15  X.  Y.  532 ;  People  v.  Pinckney, 
32  N.  Y.  377 ;  People  ex  rel.  v.  Palmer,  52  X.  Y.  83 ;  X.  Y. 
Fire  Department  v.  A.  S.  S.  Co.,  106  X.  Y.  56G ;  Astor  v. 
Mayor,  etc.,  62  X.  Y.  567  ;  Sturtjis  v.  Spofford,  45  X.  V.  446.) 
The  reference  of  the  question  of  municipal  construction  to  the 
vote  of  the  electors  of  the  city  is  not  in  violation  of  section  1 
of  article  3  of  the  Constitution.  {Bank  of  It.  v.  Vil.  of 
Pome,  18  X.  Y.  38 ;  Starin  v.  Town  of  Genoa,  23  X.  Y. 
439 ;  Bank  of  Chenango  v.  Brown,  26  X.  Y.  467 ;  Clarke 
v.  City  of  Rochester,  28  X.  Y.  605 ;  People  v.  Fire  Association 
of  P.,  92  X.  Y.  311 ;  People  v.  L.  I.  R.  R.  Co.,  134  X.  Y. 
506  ;  Dillon  on  Mun.  Corp.  §  44 ;  Cooley's  Const.  Lim.  [6th 
ed.]  141,  142.) 

IIaight,  J.  This  action  was  brought  to  restrain  the  rapid 
transit  commissioners,  the  mayor,  aldermen  and  commonalty 
and  other  officers  of  the  city  of  Xew  York  from  incurring 
any  debt  or  obligation  of  the  city,  under  the  Laws  of  1891, 
chapter  4,  as  amended  by  the  Laws  of  1S92,  chapters  102  and 
556;  Laws  of  1894,  chapters  528  and  752,  and  the  Laws  of 
1895,  chapter  519,  commonly  known  as  the  Rapid  Transit 
Acts. 

The  acts,  in  brief,  create  a  rapid  transit  commission  and  pro- 
vide that  the  commissioners  shall,  in  case  they  deem  it  necessary 
and  upon  the  written  request  of  the  local  authorities,  proceed 
to  locate  a  route  and  provide  the  plans  and  specifications  for  a 
railway  through  the  city.  That,  after  they  shall  have  so  located 
the  route  and  provided  the  plans  upon  which  the  railway  should 
be  built,  they  may  sell  at  public  auction  the  right,  privilege  and 
franchise  to  construct,  maintain  and  operate  such  railway  ;  or,  if 
the  people  shall  determine  by  vote  of  a  majority  of  the  electors 
that  such  railway  shall  be  constructed  for  and  at  the  expeuseof 
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the  city,  then  the  commissioners  shall  enter  into  a  contract  with 
any  person,  firm  or  corporation  best  qualified  in  their  opinion  to 
fulfill  and  carry  out  the  contract,  for  the  construction  of  such 
road  upon  the  route,  and  in  accordance  with  the  plans  and 
specifications  adopted.  In  case  the  road  shall  be  built  at  the 
expense  of  the  municipality,  the  officers  of  the  city,  upon 
requisition  of  the  commissioners,  are  required  to  issue  the 
bonds  of  the  city,  to  the  amount  of  $55,000,000,  payable  in 
gold,  with  interest  not  to  exceed  three  and  one-half  per  cent, 
free  from  taxes,  with  which  to  pay  for  such  construction.  It 
is  further  provided  that  the  commissioners  may  also  enter  into 
a  contract  with  the  contractors  for  the  building  of  the  road, 
for  the  lease  and  operation  of  the  same  for  a  period  not  less 
than  thirty-five  years,  nor  more  than  fifty  years,  at  a  rental 
agreed  upon,  to  be  not  less  than  the  interest  on  the  sum  paid 
by  the  city  for  the  construction,  and  one  per  cent  in  addition, 
and  that  the  same  may  be  renewed  from  time  to  time,  as  the 
lease  shall  expire,  upon  such  terms  as  shall  be  agreed  upon ; 
that  in  case  of  default  in  paying  the  annual  rental  provided  for, 
or  in  case  of  the  failure  or  neglect  on  the  part  of  the  contractors 
to  faithfully  observe  and  fulfill  the  requirements  of  the  con- 
tract, the  city,  by  its  rapid  transit  commissioners,  may  take 
possession  of  the  road  and  equipments,  and  as  the  agents  of  the 
contractors,  either  maintain  and  operate  the  road  at  their 
expense,  and  upon  their  liability,  or  enter  into  a  new  contract 
with  other  persons  for  its  operation.  The  acts  also  provide 
that  in  case  the  road  shall  be  constructed  by  the  municipality, 
it  shall  be  and  remain  the  absolute  property  of  the  city,  and 
shall  be  deemed  to  be  a  part  of  the  public  streets  and  high- 
ways of  the  city,  to  be  used  and  enjoyed  by  the  public,  upon 
the  payment  of  such  fares  and  tolls,  and  subject  to  such  reason- 
able rules  and  regulation's,  as  may  be  imposed  and  provided  by 
the  board  of  rapid  transit  commissioners. 

Pursuant  to  the  provisions  of  these  acts,  the  commissioners 
entered  upon  their  duties,  and  upon  the  request  of  the  authori- 
ties of  the  city  of  New  York  located  a  railroad  to  be  built  under 
the  streets  through  the  main  portions  of  the  city,  and  then  tried 
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to  induce  private  capitalists  to  undertake  its  construction. 
Failing  in  this,  they  submitted  to  the  voters  of  the  city  the 
question  as  to  whether  the  road  should  be  constructed  at  the 
expense  of  the  city,  and  a  considerable  majority  thereof 
answered  in  the  affirmative. 

It  is  claimed  that  these  acts  are  violative  of  the  Constitu- 
tion ;  that  they  are  pernicious,  wantonly  extravagant  and  dan- 
gerous; that  they  tend  to  foster  socialism  and  paternalism, 
and  are  a  departure  from  our  principles  of  government  which 
has  never  before  found  favor.  Upon  this  review  we  can  only 
deal  with  the  constitutional  questions  presented,  but  it  will  at 
once  be  seen  that  they  are  of  grave  importance,  far-reaching 
in  consequences,  and  not  free  from  difficulty.  We  have  given 
to  their  consideration  careful  study  and  serious  reflection,  hop- 
ing to  reach  a  result  that  will  afford  necessary  relief  to  the 
people  of  the  city,  and  at  the  same  time  preserve  the  general 
policy  of  our  system  of  government. 

The  Constitution  (Article  VIII,  §  10),  among  other  things, 
provides  that,  "  Nor  shall  any  such  county,  city,  town  or  village 
be  allowed  to  incur  any  indebtedness  except  for  county,  city, 
town  or  village  purposes."  Is  the  building  of  the  proposed 
railroad  a  "  city  purpose  "  within  the  meaning  of  this  provis- 
ion ?  We  are  aware  that  the  expenditures  of  our  city  govern- 
ments have  become  enormous,  and  that  appropriations  have 
been  made  for  a  great  variety  of  purposes,  many  of  wliich 
may  be  open  to  criticism,  and  that  a  complete  definition  of  "a 
city  purpose  "  may  not  be  possible,  in  view  of  the  fact  that 
reasons  may  arise  which  we  are  unable  to  foresee  or  now  con- 
sider. The  authorities,  in  so  far  as  they  have  spoken  upon  the 
subject,  have  only  attempted  a  definition  as  to  certain  specified 
purposes.  {People  ex  rel.  Murphy  v.  Kelly,  76  N.  Y.  475, 
487;  In  the  Matter  of  the  Mayor,  etc.,  99  X.  Y.  509,  58:>: 
In  the  Matter  of  the  Niagara  Falls  &  Whirlpool  /?.  Co.,l<>$ 
X.  Y.  375;  Ilequemhourg  v.  City  of  Dunkirk,  49  Hun,  550.) 
We  shall  not  now  attempt  a  definition,  except  in  general 
terms,  further  than  is  necessary  to  determine  the  meaning 
of  the  acts    which  we    have    under   review.     Generally,   we 
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think,  the  purpose  must  be  necessary  for  the  common  good 
and  general  welfare  of  the  people  of  the  municipality,  sanc- 
tioned by  its  citizens,  public  in  character  and  authorized  by 
the  legislature.  Common  highways  have  always  been  regarded 
as  under  the  special  care,  supervision  and  control  of  municipal 
governments,  upon  which  devolves  the  duty  of  keeping  them 
in  suitable  repair  as  well  as  the  duty  of  providing  sufficient 
way 8  to  satisfy  the  requirements  and  answer  the  convenience 
of  the  public.  Highways  are  not  only  necessary  for  the  wel- 
fare and  convenience  of  the  people,  but  are  required  by  them. 
They  are  public  in  character  and  authorized  by  the  legisla- 
ture. Under  the  civil  law  they  belonged  to  the  king ;  under  the 
common  law  the  king  and  his  subjects  have  a  right  of  passage 
over  them,  whilst  the  owner  of  the  abutting  land  may  possess 
the  fee  and  the  easements  of  light,  air  and  access.  In  this 
state  the  common  law  is  in  force,  but  the  sovereign  powrer 
rests  in  the  people.  Highways  have  existed  from  earliest 
times.  They  were  constructed  for  the  passage  of  persons  and 
the  carriage  of  goods.  They  may  consist  of  a  path  through  a 
wilderness,  a  pass  over  a  mountain  or  a  broad  street  in  a 
populous  city.  Formerly  the  chief  transportation  of  freight 
and  passengers  on  land  was  made  with  teams  of  animals. 
This  necessitated  improved  ways,  such  as  turnpikes  and  plank 
roads.  In  recent  years  railroads  have  been  constructed  and 
come  into  general  use,  so  that  now  a  very  large  percent- 
age of  the  transportation  of  the  country  is  done  upon  these 
roads.  This  is  evident  from  the  fact  that,  in  the  year  1893, 
405,OO0,0dO  persons  were  transported  over  the  railroads  in  the 
city  of  New  York.  These  roads  in  this  city  are  operated 
upon  the  streets ;  some  are  elevated,  others  are  surface  roads. 
They  are  all  owned  by  individuals  or  corporations,  but  their 
service  is  public.  They  are  not  common  highways  in  the 
sense  that  they  are  under  the  care  and  management  of 
the  municipality,  but  as  to  their  purpose,  which  is  the  trans- 
portation of  persons  and  property  for  the  public,  they  are 
as  distinctly  highways  as  the  ordinary  street.  It  is  true 
that  a  uniform  fee  is  charged  for  persons  taking  passage 
34 
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over  them,  but  this  does  not  differentiate  them  from  other 
highways ;  tolls  were  charged  on  turnpikes  and  plank  roads, 
and  yet  they  were  public  highways;  nor  does  the  fact  that 
the  road  is  occupied  by  rails  in  such  a  manner  as  to  pro- 
hibit its  use  by  teams  and  persons  traveling  on  foot  dis- 
tinguish it  from  others,  for  highways  are  often  constructed 
for  different  uses.  There  are  ways  for  pedestrians,  others  for 
teams  and  vehicles,  and  still  others  for  equestrians.  If  a 
highway  maybe  constructed  for  these  different  uses,  why  may 
it  not  be  constructed  with  rails  upon  which  the  millions  may 
travel  ?  In  the  case  of  the  Niagara  Falls  and  Whirlpool 
Hail  way  (suj>ra\  Andrews,  J.,  in  delivering  the  opinion  of 
the  court,  says  :  "  The  ground  upon  which  private  property 
may  be  taken  for  railroad  uses,  without  the  consent  of  the 
owner,  is  primarily  that  railroads  are  highways  furnishing 
means  of  communication  between  different  points,  promoting 
traffic  and  commerce,  facilitating  exchanges,  in  a  word,  they 
are  improved  ways.  In  every  form  of  government  the  duty 
of  providing  public  ways  is  acknowledged  to  be  a  public  duty/* 
In  Cooley's  Constitutional  Limitations  (p.  *533)  it  is  said  that 
"  Every  government  is  expected  to  make  provision  for  the 
public  ways,  and  for  this  purpose  it  may  seize  and  appropriate 
lands.  And  as  the  wants  of  traffic  and  travel  require  facilities 
beyond  those  afforded  by  the  common  highway,  over  which 
any  one  may  pass  with  his  own  vehicles,  the  government  may 
establish  the  higher  grade  of  highways,  upon  some  of  which 
only  its  own  vehicles  can  be  allowed  to  run,  while  others, 
differently  constructed,  shall  be  open  to  use  by  all  on  pay- 
ment of  toll.  The  common  highway  is  kept  in  repair  by 
assessments  of  labor  and  money ;  the  tolls  paid  upon  turn- 
pikes or  the  fares  on  railways  are  the  equivalents  to  these 
assessments,  and  when  these  improved  ways  are  required  by 
law  to  be  kept  open  for  use  by  the  public  impartially,  they 
also  may  properly  be  called  highways,  and  the  use  to  which 
land  for  their  construction  is  put  be  denominated  a  public 
use." 

In   People  v.    Kerr  {21  X.   Y.    188,  194)  the  court  says: 
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"  The  right  of  the  public,  that  is  of  the  people  of  the  State, 
in  a  street  or  highway,  is  a  right  of  passage.  In  the  ordinary 
use  of  the  highway,  it  is  a  right  to  pass  and  repass  over  its 
surface  on  foot  or  in  carriages  at  pleasure.  *  *  *  If  the 
legislature  or  municipal  authorities,  under  their  sanction, 
should  construct  such  a  track  (referring  to  railroads)  in  a  par- 
ticular street  or  road,  and  while  allowing  all  persons  to  use 
that  track  freely  with  vehicles  adapted  to  it,  should  close  the 
road  to  every  other  kind  of  travel  or  use,  it  would,  neverthe- 
less, continue  to  be  a  highway,  and  devoted  to  a  public  use. 
*  #  *  These  structures  are  public  ways  and  public  uses  of 
property,  and  those  by  whom  they  are  constructed  and  who 
receive  their  emoluments  whether  corporations  or  individuals 
are  quasi  public  agents." 

In  Olcott  v.  Supervisors  (16  Wallace,  678,  694)  it  was  stated 
by  Mr.  Justice  Strong  in  delivering  the  opinion  of  the  court : 
Ci  That  railroads,  though  constructed  by  private  corporations 
and  owned  by  them,  are  public  highways  has  been  the  doc- 
trine of  nearly  all  the  courts  ever  since  such  conveniences  for 
passage  and  transportation  have  had  any  existence.  *  *  * 
And  the  reason  why  the  use  has  always  been  held  a  public 
one  is  that  such  a  road  is  a  highway,  whether  made  by  the 
government  itself  or  by  the  agency  of  corporate  bodies,  or 
even  by  individuals  when  they  obtain  their  power  to  construct 
it  from  legislative  grant." 

Is  such  a  highway  for  "  a  city  purpose  ? "  Ve  are  aware 
that  under  another  provision  of  the  Constitution,  which  we  shall 
consider  later  on,  municipal  governments  are  prohibited  from 
loaning  their  credit  to  a  railroad  corporation,  but  this  does  not 
apply  to  a  railroad  constructed  and  owned  by  the  city  or  affect 
the  diameter  of  the  use  or  the  purpose  for  which  it  was  con- 
structed. Common  highways  are  clearly  within  the  provisions 
of  the  Constitution  for  a  "  city  purpose."  Railroads,  as  we  have 
shown,  are  highways  and  constructed  for  the  same  purpose  as 
the  common  highways.  They  are  necessary  for  the  common 
welfare  of  the  people,  required  for  their  use,  public  in  char- 
acter and  authorized  by  the  legislature,  and  when  constructed 
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and  owned  by  the  city  are  for  a  "  city  purpose "  within  the 
meaning  of  the  Constitution. 

We  have  thus  far  considered  the  question  independently  of 
the  provisions  of  the  statute,  which  we  deem  conclusive  upon 
the  question.  As  we  have  seen,  the  statute  provides  that,  if 
the  road  shall  be  constructed  at  the  city's  expense,  the  road  or 
roads  shall  "  be  deemed  to  be  a  part  of  the  public  streets  and 
highways  of  said  city."  Whilst  the  legislature  cannot  by  an 
act  create  a  city  purpose  out  of  that  which  is  entirely  foreign 
to  a  municipal  government,  it  may,  upon  doubtful  questions, 
give  a  legislative  interpretation  as  to  the  meaning  of  words 
and  phrases  used  in  the  provisions  of  the  act  which  the  courts 
are  bound  to  respect.  Here  we  have  an  express  provision  in 
aid  of  the  authorities  making  the  proposed  road  a  part  of  the 
public  streets  and  highways  of  the  city,  placing  it  upon  the 
6ame  footing,  entitling  it  to  the  same  consideration,  and  design- 
ing it  for  a  "  city  purpose,"  with  the  same  force  and  effect  as 
if  it  was  an  ordinary  public  street. 

The  contention  that  such  roads  are  highways,  and  as  such 
may  be  for  "  a  city  purpose  "  within  the  meaning  of  the  Con- 
stitution, is  not  in  conflict  with  the  prior  subdivision  of  section 
ten  of  article  eighth  of  the  Constitution,  which  provides  that : 
"  No  county,  city,  town  or  village  shall  hereafter  give  any 
money  or  property,  or  loan  its  money  or  credit  to  or  in  aid  of 
any  individual,  association  or  corporation,  or  become  directly 
or  indirectly  the  owner  of  stock  in,  or  bonds  of,  any  association 
or  corporation. v  This  provision  should  be  construed  with 
reference  to  the  evils  it  was  intended  to  correct.  It  first  found 
place  in  the  Constitution  in  1874.  Prior  to  this,  there  had 
been  upon  the  statute  books  that  which  was  commonly  known 
as  the  Town  Bonding  Act.  Under  it  numerous  railroads 
had  been  built  upon  the  bonds  procured  from  towns 
through  which  they  were  constructed  in  return  for  stock  issued 
by  the  corporations.  The  inhabitants  of  tl*e  towns  were 
induced  to  give  their  consent  through  supposed  1>enefits  that 
would  result  to  their  property  and  upon  representations  that 
the  earnings  of  the   road  would  provide  dividends  upon  the 
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stock,  with  which  they  could  pay  their  bonds.  In  some 
instances  the  bonds  were  procured  and  sold  and  the  roads 
never  built.  In  many  other  cases  the  roads  in  a  few  years 
were  6old  out  under  foreclosure  of  mortgages  and  the  stock 
cut  off.  So  great  was  the  evil  and  so  heavy  was  the  burden 
upon  the  towns  that  relief  was  sought  through  a  constitutional 
provision.  It  was  this  evil  that  the  provision  in  question  was 
intended  to  correct,  and  with  this  situation  in  view  it  should 
be  construed.  There  had  been,  at  that  time,  no  attempt  on 
the  part  of  municipalities  to  construct  and  own  railroads. 
Such  a  project  had  not  been  publicly  promulgated,  discussed 
or  contemplated.  The  towns  had  subscribed  for  the  stock  in 
private  corporations  and  in  most  instances  they  had  lost. 
Hence,  the  provision  that  they  should  not  give  any  money  or 
loan  their  credit  to  or  in  aid  of  any  individual,  association  or 
corporation,  or  become  owners  of  6tock  or  bonds  of  any  such 
individual,  association  or  corporation.  This  was  not  intended, 
nor  does  it  prohibit  municipalities  from  constructing  their  own 
roads  and  paying  therefor  when  necessary  and  authorized  by 
the  legislature.  In  the  case  of  People  ex  rel.  Murphy  v. 
Kelly  (76  N.  Y.  475)  a  corporation  had  been  organized  for  the 
construction  of  a  bridge  over  the  East  river  between  the  cities 
of  New  York  and  Brooklyn.  The  cities  had  each  subscribed  to 
the  capital  stock  of  the  company.  After  the  bridge  had  been 
partially  constructed  the  amendment  to  the  Constitution  of 
1874  went  into  effect,  prohibiting  the  further  loaning  of  credit 
of  municipalities  to  private  corporations.  The  following  year 
an  act  was  passed  permitting  the  two  cities  to  acquire  the  stock 
of  the  corporation,  and  for  its  dissolution  and  the  continuance  of 
the  structure  of  the  bridge  by  the  cities  as  the  owner.  It  was 
held  that  this  was  not  in  conflict  with  the  amended  provision 
of  the  Constitution,  and  that  the  construction  of  the  bridge 
was  for  "  a  city  purpose." 

The  acts  in  question,  under  a  fair  construction,  do  not 
require  the  city  to  loan  its  credit  to  or  in  aid  of  any  individ- 
ual, association  or  corporation.  It  is  provided  that  in  case 
the  road  shall  be  constructed  by  and  at  the  city's  expense, 
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then  and  in  that  event  the  road  so  constructed  shall  be  and 
remain  the  absolute  property  of  the  city,  so  that  whatever  the 
municipality  expends  in  the  construction  of  the  road  is  for  the 
creation  of  its  own  property  and  is  not  in  any  sense  a  loan  to 
An  individual  or  corporation.  It  is  said,  however,  that  there 
is  a  provision  for  a  lease  of  the  road  for  a  period  not  less 
than  thirtv-five  nor  more  than  fiftv  *vears  and  for  successive 
renewals  thereof  ;  that  a  lease  in  perpetuity  would  be  equiva- 
lent to  ownership,  and  that  the  bonds  issued  by  the  city  for 
construction  would,  in  effect,  be  a  loan  of  the  credit  of  the 
city  to  the  parties  leasing  the  road ;  but  such  a  construction 
would  manifestly  be  violative  of  its  spirit  and  intent.  It 
would  be  in  conflict  with  the  express  provision  that  the  road 
should  be  and  remain  the  absolute  property  of  the  city.  It 
would  not  be  in  accord  with  the  provision  limiting  the  terms 
for  which  a  lease  may  be  made,  and  would  not  be  in  harmony 
with  the  provision  requiring  an  appraisement  or  valuation  of 
the  property  of  the  lessee  employed  in  the  equipment  and 
operation  of  the  road  at  the  end  of  the  lease  in  case  it 
should  not  be  renewed  to  the  same  individual,  associa- 
tion or  company.  The  provisions  for  a  lease  are  not 
objectionable;  they  are  rather  in  accord  with  our  Ameri- 
can form  of  government,  which  leaves  trade  and  commerce 
to  be  carried  on  by  individual  industry  and  enterprise. 
The  government  has  annually  expended  large  sums  in  the 
construction  of  highways,  in  the  digging  of  canals,  in  the 
building  of  harbors,  and  in  the  improving  of  the  channels 
of  rivers,  for  the  purpose  of  aiding  and  promoting  trade  and 
commerce.  Yet,  its  policy  hitherto  has  been  to  leave  the  eon- 
duct  of  such  business  to  individual  enterprise.  The  city  of 
New  York  is  the  owner  of  ferry  rights,  together  with  docks 
and  piers  which  it  has  constructed  upon  its  rivers.  The  docks 
and  piers  afford  access  to  its  water  highways.  These,  with  its 
ferry  rights,  it  leases  from  time  to  time  for  specified  terms.  In 
that  way  it  furnishes  highways  in  which  its  inhabitants  may 
engage  in  the  transportation  of  persons  and  property,  time 
promoting  the  commerce  of  the  city.    Nothing  more  is  author- 
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ized  to  be  done  with  reference  to  the  leasing  of  the  proposed 
railroad.  It  would  be  used  for  the  same  purpose  and  promote 
and  facilitate  the  travel  of  persons  and  the  commerce  of  the 
city.  Nor  do  we  think  that  a  lease  in  perpetuity  is  permissible 
under  the  provisions  of  the  acts.  If  such  was  contemplated, 
why  limit  the  terms  and  provide  for  renewal  leases  ?  The 
evident  intention  was  that,  at  the  expiration  of  each  term  for 
which  the  road  had  been  leased,  a  new  contract  should  be 
made  for  the  re-leasing  of  the  road  upon  such  terms  and  con- 
ditions as  to  the  board  should  then  seem  just,  not  upon  such 
terms  and  conditions  as  shall  be  fixed  at  the  time  of  entering 
into  the  original  lease.  That  this  construction  was  intended 
is  made  apparent  from  the  clause  of  the  statute  which  fol- 
lows, providing  a  valuation  of  the  equipment  used  in  opera- 
tion in  case  the  parties  should  not  agree  for  a  renewal  of  the 
lease,  so  that  at  each  recurring  period  for  renewal,  the  situa- 
tion of  the  municipality  and  of  the  operator  of  the  road,  may 
then  be  taken  into  consideration,  and  the  renewal  then  made 
upon  such  terms  as  shall  be  just.  This  view  of  the  statute 
gives  point  to  the  provision  declaring  the  road  to  be  the  prop- 
erty of  the  city,  and  it  dissipates  the  theory  of  ownership  by 
the  lessee  by  reason  of  a  lease  in  perpetuity. 

We  do  not  understand  that  the  views  above  expressed  are  in 
conflict  with  the  Ohio  cases.  In  that  state  the  Constitution 
does  not  limit  municipal  expenditures  to  "  a  city  purpose."  We 
do  not,  however,  wish  to  be  understood  as  approving  of  those 
cases,  especially  in  so  far  as  they  sustain  the  right  of  a  city  to 
construct  a  railroad  mainly  outside  of  its  own  territory  and 
state.  In  the  case  of  Walker  v.  City  of  Cincinnati  (21  Ohio 
St.  14)  it  was  held  to  be  within  the  legitimate  scope  of  legis- 
lative power  to  authorize  a  city  to  construct  railroads  or  other 
public  improvements  in  which  the  city  had  a  special  interest 
arid  to  impose  taxes  upon  its  citizens  for  that  purpose.  The 
question  presented  for  consideration  in  that  case  was  as  to  the 
constitutionality  of  an  act  of  the  General  Assembly  of  the 
state  under  which  the  city  of  Cincinnati  proposed  to  construct 
a  railroad  from  its  city  to  the  city  of  Chattanooga,  in  the  state 
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of  Tennessee.  The  Constitution  provided  that  the  General 
Assembly  shall  never  authorize  any  county,  city,  town  or  town- 
ship, by  vote  of  its  citizens  or  otherwise,  to  become  a  stock- 
holder in  any  joint  stock  company,  corporation  or  association 
whatever-j  or  to  raise  money  or  loan  its  credit  to  or  in  aid  of 
any  such  company,  corporation  or  association.  It  was  held 
that  the  act  was  not  violative  of  the  Constitution.  In  the 
case  of  Taj/lor  v.  Commissioners  of  Ross  County  (23  Ohio 
St.  22)  the  question  raised  was  as  to  the  constitutionality  of  an 
act  which  authorized  a  town  to  construct  a  railroad  and  to 
levy  taxes  on  the  taxable  property  of  the  town  for  the  pur- 
pose of  building  so  much  of  the  road  in  the  town  as  could  be 
built  for  the  amount  so  raised,  and  for  the  issuing  of  bonds  to 
complete  the  same,  the  road  to  l>e  connected  with  another  to 
be  constructed  through  an  adjoining  town.  It  was  held  that 
the  act  was  an  attempt  to  evade  the  provisions  of  the  Consti- 
tution and  that  it  was  in  conflict  therewith  and,  therefore,  void. 
And  to  the  same  effect  are  the  cases  of  Wyseaver  v.  Atkinson 
(37  Ohio  St.  80)  and  Counterman  v.  Dublin  Township  (38 
Ohio  St.  515). 

We  might  have  some  difficulty  in  sustaining  the  Rapid 
Transit  Law,  if  its  constitutionality  depended  upon  its  being 
general  instead  of  local.  It  is  provided  that  the  legislature 
shall  not  pass  a  private  or  local  bill  granting  to  any  corporation, 
association  or  individual  the  right  to  lay  down  railroad  tracks 
(Const,  art.  Ill,  §  18),  but  we  are  of  the  opinion  that  the  cor- 
poration, association  or  individual  here  referred  to  has  no 
application  or  reference  to  a  municipality,  and  that  a  county, 
city,  town  or  village  is  not  included  within  its  provisions. 

There  are  numerous  other  provisions  which  it  is  claimed  are 
in  conflict  with  other  provisions  of  the  Constitution.  But 
these  questions  have  been  sufficiently  discussed  in  the  courts 
below. 

Our  government  was  established  by  the  people  for  their 
own  protection  and  welfare.  Their  policy  was  to  foster  and 
protect  individual  industry  and  enterprise.  To  such  policy 
we  owe  our  advancement  as  a  nation,  and  to  such  we  must 
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look  for  our  future  prosperity.  The  Constitution  should  be 
construed  with  reference  to  this  general  policy,  and,  ordinarily, 
railroads  should  be  constructed  and  operated  by  private  cap- 
ital. The  situation,  however,  in  the  city  of  New  York  is  most 
peculiar.  A  long,  narrow  island  lies  between  two  rivers,  so 
narrow  in  places  that  there  are  practically  but  two  or  three 
streets  through  which  the  masses  must  reach  its  business  center. 
The  population  of  the  city  during  the  last  half  century  has 
increased  from  three  hundred  thousand  to  over  a  million  and 
a  half  of  people.  The  travel  upon  its  existing  railroads  during 
the  last  twenty  years  has  increased  from  150,000,000  in  1874 
to  upwards  of  448,000,000  in  1894.  It  was  conceded  upon 
the  argument  that  the  crowded  and  congested  condition  of  the 
travel  upon  the  streets  in  the  city  renders  the  proposed  struc- 
ture necessary.  These  considerations  have  induced  us  to  give 
to  the  provisions  of  the  act  a  most  liberal  construction.  The 
commissioners  located  the  road  and  tried  to  induce  private 
capital  to  construct  and  operate  it.  In  this  they  have  failed, 
and  the  situation  is  such  that  the  city  must  itself  construct  the 
road  or  go  without  it.  Here  we  have  a  demand  for  a  great 
public  highway,  which  private  enterprise  and  capital  will  not 
construct.  It  is  necessary  for  the  welfare  of  the  people  and  is 
required  by  them,  it  is  public  in  character  and  is  authorized 
by  the  legislature. 

Our  conclusion  is  that,  under  the  circumstances  and  situation 
here  presented,  the  proposed  road  may  properly  be  held  to  be 
"  for  a  city  purpose,"  and  that  the  acts  are  not  in  contraven- 
tion of  the  provisions  of  the  Constitution. 

The  judgment  should  be  affirmed,  with  costs. 

O'Brien,  J.  (dissenting).  I  cannot  concur  in  the  judgment 
in  this  case.  It  opens  tho  door  for  a  revival  of  all  the  abuses 
that  grew  out  of  tho  exercise  by  municipalities  of  the  power 
to  issue  bonds  and  to  use  their  credit  and  funds  for  the  con- 
struction of  railroads.  The  provisions  of  the  Constitution 
restricting  such  power  were  the  result  of  long  and  disastrous 
experience  as  to  the  wisdom  of  permitting  the  taxing  power 
35 
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to  be  exercised  in  cities  and  towns  for  such  purposes.  It  was 
plainly  the  intention  of  the  constitutional  amendment  to 
suppress  the  e\  il  by  a  radical  destruction  of  the  power  from 
which  it  emanated.  The  power  then  resided  in  the  legisla- 
ture, and  by  its  constant  exercise  towns  and  cities  were  empow- 
ered to  issue  bonds  and  to  contract  debts  in  aid  of  railroads, 
always  under  the  pressure  of  some  real  or  supposed  necessity. 
There  never  was  much  difficulty  in  obtaining  the  consent  of 
a  majority  of  the  taxpayers  in  writing,  and  in  the  most  formal 
manner.  They  were  stimulated  by  the  prospects  of  gain  to 
their  property,  or  advantage  of  some  kind  to  themselves. 
But,  in  the  end,  both  the  approving  majority  and  the  protest- 
ing minority  found  themselves  loaded  with  debt,  in  many  cases 
without  any  railroad  having  been  constructed,  and,  in  most 
cases,  without  the  Inmefits  to  their  property  that  had  been 
anticipated.  The  framers  of  the  constitutional  amendment, 
and  the  people  adopting  it  by  their  votes,  plainly  intended  to 
strike  at  the  root  of  the  evil.  The  language  that  they  inserted 
in  the  Constitution  for  that  purpose  is  broad  and  compre- 
hensive, and  should  l>e  construed  by  the  courts  in  the  spirit  in 
which  it  was  framed,  and  with  reference  to  the  public  policy 
in  view. 

u  Xo  county,  city,  town  or  village  shall  hereafter  give  any 
money  or  proj>erty,  or  loan  its  money  or  credit  to  or  in  aid  of 
any  individual,  association  or  corporation,  or  become  directly 
or  indirectly  the  owner  of  stock  in,  or  bonds  of,  any  associa- 
tion or  corporation  ;  nor  shall  any  such  county,  city,  town  or 
village  be  allowed  to  incur  any  indebtedness  except  for  county, 
city,  town  or  village  purpo>es.v     (Const,  art.  8,  §  10.) 

If  I  understand  the  prevailing  opinion,  this  court  is  now  to 
sanction  the  principle  that,  notwithstanding  these  restrictions, 
a  city  may  still  issue  its  bonds  for  the  purpose  of  constructing 
a  railroad  within  its  limits,  and  may  then  lease  the  road  for  a 
period  of  years,  or  in  perpetuity,  to  a  private  corporation  upon 
such  terms  as  the  legi>lature  may  prescribe.  If  this  can  1* 
done  in  one  city  or  county,  of  course  it  may  be  done  in  every 
other  citv,  town  or  eountv,  since  the  Constitution  does  not  in 
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this  respect  make  any  discrimination.  The  circumstance  that 
the  municipality  using  its  funds  or  credit  for  such  a  purpose 
retains  the  nominal  title  to  the  road  is  supposed  in  some  way 
to  obviate  the  objection.  I  am  unable  to  see  how  it  does. 
The  lessee  in  perpetuity  would  be  substantially  the  owner. 
If  the  legislature  has  the  power  to  authorize  such  a  lease  to  a 
private  corporation  for  a  rental  equal  to  the  interest  on  the 
bonds  issued  for  construction,  it  may  authorize  a  lease  for  much 
less,  or  for  a  nominal  rental,  and  if  it  may  authorize  a  lease 
for  fifty  years,  it  may  also  authorize  a  lease  in  perpetuity.  If 
this  be  the  true  interpretation  of  the  Constitution,  then  practi- 
cally nothing  has  been  accomplished  by  the  restrictions  upon 
the  power  of  cities  and  towns  to  issue  bonds,  or  use  their  credit 
in  aid  of  the  construction  of  railroads.  The  decision  in  this 
case  suggests  a  method  by  which  they  may  do  it  still.  I  can- 
not believe  that  the  limitations  of  the  Constitution  were 
intended  to  have  only  such  a  narrow  and  feeble  operation.  It 
is  broad  enough  in  its  letter  and  spirit  to  condemn  the  legisla- 
tion now  under  consideration.  Much  more  might  be  said 
against  the  power  of  the  legislature  to  pass  the  series  of  stat- 
utes involved  in  this  case,  but  an  extended  discussion  would 
subserve  no  useful  purpose. 

It  seems  to  me  that  the  decision  practically  nullifies  the 
constitutional  restrictions  and  defeats  the  purpose  that  was 
plainly  in  view  in  their  enactment  by  the  people.  It  is  true 
that  the  act  in  question  provides  for  a  fifty-year  lease  only, 
but  if  the  matter  is  within  the  power  of  the  legislature  at  all 
it  may  make  the  period  as  long  as,  in  its  judgment,  may  be 
proper,  or  in  perpetuity. 

Andrews,  Ch.  J.,  Gray,  Bartlett  and  Martin,  JJ.,  con- 
cur with  Haight,  J.,  for  affirmance ;  Vann,  J.,  concurs  with 
O'Brien,  J.,  for  reversal. 

Judgment  affirmed. 
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The  City  of  Buffalo,  Respondent,  v.  The  New  York,  Lake 
Erie    and    Western     Railroad    Company,    Appellant. 
(Action  No.  1.) 
Same,  Respondent,  v.  Same,  Appellant.     (Action  No.  2.) 

1.  Municipal  Ordinances.  Municipal  ordinances  passed  in  pursu- 
ance of  authority  from  the  legislature  have  the  force  of  law  and  are  as 
obligatory  as  if  enacted  by  the  legislature  itself. 

2.  Regulation  of  Speed  of  Railroad  Trains.  A  regulation,  by  ordi- 
nance, which  requires  railroad  trains  to  cross  the  streets  of  a  populous 
city  at  a  rate  of  speed  not  to  exceed  six  miles  per  hour,  is  a  reasonable  one 
on  its  face. 

8.  Exception  from  Regulation.  An  exception  from  a  municipal 
ordinance  regulating  the  speed  of  railroad  trains  in  crossing  streets  is  not 
unfair,  discriminating  or  unreasonable,  as  matter  of  law,  where  it  prevents 
inconvenience  to  the  public,  as,  by  exempting  from  the  restriction  local  pas- 
senger trains,  upon  a  belt  line  operated  for  the  convenience  of  local  traffic  at 
a  special  fare  Axed  by  statute,  while  operative  against  all  other  trains. 

4.  Action  for  Penalty —  Defense.  It  is  no  defense  to  an  action  for 
a  penalty  under  a  municipal  ordinance  regulating  the  speed  of  railroad 
trains,  for  the  defendant  company  to  show  that  other  companies  are  vio- 
lating the  ordi nance  and  are  not  prosecuted. 

5.  Ordinance  Requiring  Trains  to  Stop  before  Crossing  Certain 
Streets  —  Unfair  Piscrimin  ation.  //  set  m*t  that  a  munici pal  ordinance 
against  railroad  trains  crossing  certain  streets  without  first  stopping, 
applicable  on  its  face  to  all  railroads  without  exception,  is  an  unfair  dis- 
crimination against  the  particular  railroad  which  crosses  the  streets  named, 
where  it  is  shown  that  such  streets  are  but  little  frequented  and  are  crossed 
by  no  other  railroad,  while  all  other  railroads  are  permitted  to  cross  more 
frequented  streets  without  any  such  restriction. 

6.  Appeal  —  Actions  for  Penalties — Failure  to  Present  Ques- 
tion of  Law.  When  two  actions  for  penalties,  based  upon  an  alleged 
violation  of  two  distinct  ordinances,  are  tried  together  upon  the  same  evi- 
dence, and  a  general  judgment  is  rendered  in  each  case,  it  is  not  the 
province  of  the  Court  of  Appeals,  in  the  absence  of  some  specific  motion 
or  request,  or  ruling  which  presents  the  question  of  law,  to  undertake  to 
separate  what  is  legal  from  what  is  illegal. 

7.  Appeal  —  Justice's  Court  Action.  The  Court  of  Appeals  will 
not  reverse  the  action  of  a  justice  of  the  peace,  any  more  than  it  will  the 
action  of  any  other  court,  except  upon  some  question  of  law  distinctly 
presented  in  m»iuo  form  at  the  trial. 

City  of  lh'f.io*  v.  X.  r.  /..  E.  d-  IF.  fl.  J?.  0>.,  6Misc.  Rep,  630,  affirmed. 
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Appeals,  by  permission,  from  judgments  of  the  General 
Term  of  the  Superior  Court  of  Buffalo,  entered  November  3, 
1894,  which  affirmed  judgments  in  favor  of  plaintiff  rendered 
in  the  Municipal  Court  of  Buffalo. 

The  nature  of  the  actions,  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

George  F.  Brownell  for  appellant.     The  defendant  cannot 
be  convicted  of  the  offenses  charged  in  the  complaints  in  these 
actions,  for  the  reason  that  the  violations  of  the  ordinances,  if 
committed,  were  not  only  without  the  consent  or  authority  of 
the  defendant,  expressed  or  implied,  but  were  done  in  viola- 
tion of  its  express  orders.     (Horr  &  Bemis  on  Mun.  Police 
Ordinances,  118  ;  Pierce  on  Railroads,  277  ;  Cooper  v.  Sladt, 
6  H.  L.  793  ;  Harrison  v.  Leaper,  5  L.  T.  640 ;  Comvi.  v. 
O.  R.  R.  Co.,  1  Grant,  329  ;  Satterfield  v.  W.  U.  T.  Co.,  23 
111.  App.  276 ;  Be  Camp  v.  M.  3f.  Ii.  Ii.  Co.,  12  Iowa,  348 ; 
Cook  v.  I.  C.  R.  Ii.  Co.,  30  Iowa,  202  ;  Vanderbilt  v.  R.  T. 
Co.,  2  N.  Y.  479 ;  Wright  v.  Wilcox,  19  Wend.  345 ;  Naylor 
v.  Galesburgh,  56  111.  287 ;  Baldwin  v.  City  of  Chicago,  68 
111.  418  ;    Wiggins  v.  City  of  Chicago,  68  111.  372.)     Section 
1  and  the  last  paragraph  of  section  3  of  chapter  5  of  the  ordi- 
nances  are  illegal  and  void  for  the    reason  that    they    are 
unreasonable.      (Logan  v.  Pyne,  43  Iowa,  525 ;  Mint  urn  v. 
Larue,  23  How.  [U.  S.]  436  ;  C.  R.  B.  Co.  v.   jr.  B.  Co.,  11 
Pet.  420 ;  State  v.  G.  L.  Co.,   18  Ohio   St.  262  ;  Dunham  v. 
Vil.  of  Rochester,  5  Cow.   462 ;  Cooley's  Const.   Lim.   234, 
243 ;  People  ex  rel.  v.  Medical  Society  of  Erie,  24  Barb.  570 ; 
32  X.  Y.  187 ;  Angell  &  Ames  on  Corp.  268  ;  1  Dillon  on 
Mnn.  Corp.    §  320;  Commissioners  v.   Gas   Co.,  12  Penn. 
St.  318 ;  In  re  Frazee,  63  Mich.  406,  407 ;  Corrigan  v.  Gage, 
68  Mo.  541,  544;  City  of  St.  Louis  v.  Weber,  44  Mo.  547.) 
An  ordinance  to  be  valid  must  be  impartial,  fair  and  general. 
The  ordinance  in  question  is  illegal  and  void  because  it  is 
partial  and  unfair,  and  because  it  is  not  general  in  its  pro- 
visions, but  makes  unnecessary  and  unwarranted  discrimina- 
tions between  persons  similarly  situated  in  all  respects.     (Dil- 
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Ion  on  Mtin.  Corp.  §  322  ;  Tug  men  v.  City  of  Chicago,  78 
111.  405  ;  City  of  Chicago  v.  Rumpff,  45  111.  90  ;  City  of  East 
St.  Louis  v.  Wehrtuig,  40  111.  392;  Zanone  v.  Mound  City, 
103  111.  550 ;  Waite  v.  Garston,  L.  R.  [3  Q.  B.]  5  ;  Mayor, 
etc.,  of  Hudson  v.  Thome,  7  Paige  Ch.  201,  203;  jRu*s  v. 
Mayor,  etc.,  12  X.  Y.  Leg.  Obs.  3S ;  Barling  v.  TTV.rf,  29 
Wis.  307;  Co;/?/;/,  v.  Hatch.  97  Mass.  221 ;  Tick  Ho  v.  7/^>- 
#//w,  US  U.  S.  350-373;  F.  S.  I.  C  It.  Co.  v.  F.  S.  L.  U. 
R.  Co.,  USUI.  205.) 

Charles  L.  Feldman  for  respondent.     The  defendant  rail- 
road company  is  liable  in  an  action  to  recover  a  penalty  for 
the  violation  of  city  ordinances  committed  by  its  agents  or 
servants  while  acting  in  the  general  scope  of  their  employ- 
ment.    (Mott  v.  C.  Ice  Co.,  73  X.  Y.  543 ;   Quinn  v.  Power, 
87  X.  Y.   535;   Ochsenhein   v.  Shapley,  S5  X.  Y.  214;  Lira- 
pus  v.  L.  G.  0.  Co.,  1  II.  &  C.  520  ;  Seymour  v.  Greenwood, 
0  II.  &  X.  359;  Shea  v.  S.  A.   It.  Ii.   Co.,  02  X.  Y.  ISO; 
Jackson  v.  S.  A.   It.  Ii.  Co.,  47  X.  Y.  274;  V.  C  C.  Co.  v. 
Murtaugh,  50  X.  Y.  314;   Davis  v.  Bemis,  40  X.  Y.  453, 
note;    Story   on    Agency,   §  452;  United  States   v.   Boas.   1 
Cranch,  101 ;  United  States  v.  Conner,  1  Crunch,  102.)     The 
city  of  Buffalo  has  power  under  its  charter  to  enact  ordinances 
to  prohibit  or  regulate  the  use  of  locomotives,  engines,  and  all 
steam,  and  to  regulate  other,  motive  power  and  speed,  on  any 
portion  of  any  railroad  within  the  city,  and  require  any  rail  mad 
company  to  keep  a  flagman  or  gates  at  each  of  its  crossings  of 
a  public  street.     (Dillon  on  Mun.  Corp.  §§  141,  393,  713,  714; 
Ii.  cfe  X.  F.  It.  It.  Co.  v.  C  fity  of  Buffalo,  5  Hill,  2o9 ;  Ii.  F  <£• 
I\  It.  Co.  v.  Richmond,  90  V.  S.  52S ;   Comm.  v.  Xicholas.  10 
Mich.  259  ;  Thorpe  v.  Rutland,  27  Yt.  140.)    The  ordinance  is 
reasonable,  and  the  motives  of  the  common  council  in  enacting 
the  same,  cannot  be  inquired  into.     (R.  F.  tfc  P.  R.    Co.  v. 
Richmond,  90  I\   S.   52s  ;   Dillon  on  Mun.  Corp.  [4th  ed.] 
g  311;  Cooley's  Const.   Lim.  [0th  ed.]  103-220;  People  ex 
nl.  v.  Lawrence,  3<>  Barb.  177;   People  v.  X.  T.  C.  ct-  II  R. 
R.  It.  Co.,  S4  Barb.  123  ;  Ptople  e.t  rel.  v.  Draj>er,  15  2s".  Y. 
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532-545  ;  Ilorr  &  Bemus  Mun.  Police  Ord.  §  128  ;  Cronin  v. 
People,  S2  X.  Y.  323 ;  Mai/or,  etc.,  v.  D.  P.,  E.  B.  &  B.  7?. 
7?.  Co.,  39  X.  Y.  S.  R.  105;  T.  II.  Co.  v.  Trenton,  53  X. 
J.  L.  132 ;  TwUley  v.  Perkins,  77  Md.  632 ;  Soon  Iling  v. 
CVw%,  113  U.  S.  703;  Burlier  v.  Connolly,  113  U.  S.  27.) 
The  ordinances  in  question  are  such  as  are  proper  and  neces- 
sary to  protect  the  lives  and  property  of  the  citizens  of  Buffalo. 
(A.,  T.  A  S.  F.  P.  Co.  v.  Headland,  18  Col.  477;  G.,  C.  & 
S.  F.  R.  Co.  v.  State  of  Texas,  72  Tex.  404 ;  SMly  v.  iT.  Y. 
El,  P.  P.  Co.,  7  Misc.  Rep.  91 ;  Bookman  v.  .V.  Y.  El.  P. 
P.  Co.,  137  X.  Y.  302;  L.  1883,  ch.  400;  Bretz  v.  Mayor, 
etc.,  0  Roht.  325 ;  Dillon  on  Mun.  Corp.  [4th  ed.]  §§  420,  421.) 

O'Brien,  J.     The  plaintiff  brought  two  actions  against  the 
defendant  in  the  Municipal  Court  of  Buffalo  to  recover  penal- 
ties for  violation  of  two  distinct  sections  of  the  city  ordinances. 
In  one  of  the  actions  the  recovery  was  $50,  and  in  the  other 
$100.     Both  actions  were  tried  together,  at  the  same  time  and 
upon  the  same  evidence.     The  judgments  have  been  affirmed 
by  the  Superior  Court  of  that  city,  and  leave  was  granted  to 
the  defendant  to  appeal  to  this  court.     One  of  the  ordinances 
imposes  a  penalty  of  £50  for  running  cars  at  a  greater  rate  of 
speed  than  six  miles  an  hour  by  any  steam  railroad  across  any 
public  street  at  grade.     From  the  operation  of  this  provision 
any  passenger  train  running  on  the  Belt  Line  of  the  Xew  York 
Central  and  Hudson  River  railroad  is  excepted.     There  were 
two  penalties  recovered   under  this  ordinance  ;  that  is,  one 
penaity  in  each  ease.     The  other  ordinance  imposes  a  penalty 
of  850  for  any  passenger  train  to  cross  either  of  five  designated 
streets  in  the  city  without  first  coming  to  a  full  stop.     There 
was  a  recovery  of  one  penalty  for  a  violation  of  this  provision, 
and  this  penalty  enters  into  the  judgment  of  $100. 

The  only  defense  to  the  actions  necessary  to  notice  here  is 
that  the  ordinances  are  unreasonable  and  that  they  were 
enacted  for  the  purpose  of  discriminating  unlawfully  against 
the  defendant.  The  record  contains  no  specific  findings  of 
fact,  nor  any  request  to  find,  and  no  motion  for  a  nonsuit  or 
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for  judgment  at  the  close  of  the  case  was  made  on  the  ground 
suggested,  nor  upon  any  other  specific  ground.  Of  course, 
every  intendment  and  presumption  is  in  favor  of  the  judgment. 
We  have  no  power  to  review  the  facts,  but  are  confined  to 
questions  of  law  presented  by  the  record,  and  since  there  was 
no  motion  for  a  nonsuit  or  for  judgment,  or  any  request  to 
the  trial  court  to  rule  or  decide  upon  any  state  of  facts  which 
the  defendant  claims  to  be  conclusively  established,  it  is  diffi- 
cult to  see  how  this  court  can  deal  with  many  of  the  questions 
discussed  by  the  learned  counsel  for  the  defendant  in  the 
sense  that  his  argument  would  seem  to  deinand.  We  are  prac- 
tically asked  to  examine  all  the  testimony  in  the  record  for 
the  purpose  of  discovering  some  fact  upon  which  to  base  a 
reversal  of  the  judgment,  or  the  absence  of  some  fact  for  the 
same  purpose. 

The  only  questions  of  law  that  appear  upon  the  record 
are,  first,  the  power  of  the  common  council  under  the  char- 
ter of  the  city  to  pass  ordinances  for  the  purpose  of  regulat- 
ing the  speed  of  railroad  trains  passing  through  the  city  ;  and 
there  can  be  no  doubt  with  respect  to  the  existence  of  that 
power,  for  it  is  specifically  conferred  by  the  statute,  ^sor  is 
there  any  doubt  with  respect  to  the  fact  that  the  governing 
body  of  the  city  enacted  the  ordinances  and  promulgated 
them  in  such  form  as  to  become  binding  upon  the  defendant. 
Municipal  ordinances  passed  in  pursuance  of  authority  from 
the  legislature  have  the  force  of  law  and  are  as  obligatory  as 
if  enacted  by  the  legislature  itself.  That  a  regulation  which 
requires  railroad  trains  to  cross  the  streets  of  a  populous  city 
at  a  rate  of  speed  not  to  exceed  six  miles  per  hour  is  a  reason- 
able one  on  its  face,  is  a  proposition  too  plain  for  argument. 
The  only  question  that  arises  with  respect  to  the  ordinance 
regulating  the  rate  of  speed  is  whether  it  is  vitiated  by  the 
exception  in  favor  of  the  Belt  Line  carrying  passengers.  The 
Belt  Line,  properly  speaking,  operates  local  trains  for  the  con- 
venience of  local  traffic,  and  by  statute  the  fare  is  limited  to 
five  cents  for  each  passenger  from  point  to  point  on  any 
part  of  the  line.     The   exception  obviously  refers    to   these 
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trains  and  to  no  other ;  and,  inasmuch  as  the  restriction  in 
regard  to  speed  might  operate  to  the  inconvenience  or  detri- 
ment of  citizens  using  these  local  trains,  it  was  in  the  discre- 
tion of  the  common  council  to  make  the  exception  in  their 
favor.  The  circumstances  called  upon  them  to  decide  whether 
or  not  it  was  proper  and  in  the  public  interest  to  permit  the 
general  words  of  the  restriction  to  apply  to  these  trains,  and 
we  cannot  say,  under  the  circumstances,  that  their  decision  in 
in  that  respect  was  unreasonable.  There  was  a  situation  which, 
if  the  by-law  was  general,  might  operate  to  the  inconvenience 
of  the  public.  So  it  cannot  be  said,  as  matter  of  law,  that  this 
exception  was  unfair,  discriminatory  or  unreasonable. 

But  it  is  said  that  other  railroad  companies  in  entering  and 
leaving  the  city  use  the  track  of  this  Belt  Line,  and  that  they 
are  allowed  to  run  their  trains  at  a  greater  rate  of  speed  than 
six  miles  an  hour.  That,  if  true,  proves  nothing  more  than 
that  the  city  does  not  enforce  its  ordinance  against  those  com- 
panies, or  at  least  did  not  enforce  it  prior  to  the  commence- 
ment of  this  action.  It  is  no  defense  to  such  an  action  for 
the  defendant  to  show  that  other  parties  are  violating  the 
ordinance  and  are  not  prosecuted.  They  are  liable  to  be 
prosecuted,  if  we  are  right  in  the  construction  of  the  ordinance, 
and  we  should  give  to  it  such  construction  as  would  make  it 
legal  and  reasonable,  rather  than  illegal  and  unreasonable. 
"We  think  it  not  only  operated  upon  the  defendant,  but  upon 
every  other  railroad  as  well,  except  the  Belt  Line  local  trains 
for  which  a  five-cent  fare  was  charged,  and  all  trains,  except 
these  local  Belt  Line  trains,  come  within  the  restriction  of  the 
ordinance,  as  well  as  the  defendant,  and  are  subject  to  the 
same  penalties.  So  we  think  that  the  exception  in  favor  of 
these  particular  local  trains  was  a  matter  in  the  discretion  of 
the  governing  body  of  the  city.  It  was  for  them  to  judge 
whether  the  convenience  of  the  citizens  justified  the  exception. 
The  presumption  is  that  the  discretion  was  fairly  exercised,  and 
this  court  would  not  be  warranted  in  weighing  the  evidence  in 
order  to  discover  some  motive  of  hostility  to  the  defendant,  or 
favoritism  to  some  other  road,  which  it  is  alleged  actuated  the 
36 
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members  of  the  common  council  in  passing  the  ordinance  and  in 
making  the  exception.     It  is  enough  for  us  to  know  that  there 
was  power  to  enact  the  ordinance,  and  at  the  same  time  to 
restrict  its  general  scope  by  any  exception  that  commended 
itself  to  the  wisdom  and  discretion  of  the  council.     Such  an 
exception  does  not,  as  matter  of  law,  render  the  ordinance 
illegal,  and  the  extraneous  proof  was  not  of  such  a  character 
as  to  require  the  justice  to  decide  that  the  exception  was  made 
for  the  purpose  of  discriminating  against  the  defendant,  or  for 
any  other  purpose  or  motive  that  would  render  it  unreasonable. 
The  ordinance  against  crossing  certain  streets  named  before 
coming  to  a  full  stop,  is  not  unreasonable  upon  its   face,  and 
there  is  no  finding  that  it  is  so  in  fact,  but  the  contrary  is  to  be 
implied  from  the  judgment.     We  think,  however,  that,  upon 
the   undisputed   facts   disclosed  at  the  trial,  this  ordinance, 
while  reasonable  and  fair  upon  its  face,  was  in  fact  intended  to 
operate  and  does  operate  unreasonably  against  the  defendant. 
The  live  streets  to  which  it  applies  are  streets  crossed  by  the 
defendant  only.     Other  streets  of  the  city  crossed  by  other 
railroads,  where  the  necessity  for  the  ordinance  would  seem  to 
be  greater,  are  not  included  in  it.     An  examination  of  the 
record  and  the  extraneous  proof  satisfies  us  that  this  ordinan»*e 
was  aimed  at  the  defendant,  and  the  defendant  alone,  and  it  is 
difficult  to  resist  the  conclusion  that  the  purpose  was  to  dis 
criminate  unfairly  against  one  railroad,  and  such  is  the  obvious 
effect  of  the  restriction.     While  the  ordinance  against  cross- 
ing certain  streets  without  first  coming  to  a  stop  is  general,  and 
upon  its  face  applies  to  all  railroads  without  exception,  still 
when  the  extraneous  proof  is  examined  it  will  be  found  that 
the  five  streets  selected  are  located  in  a  remote  part  of  the 
city,  little  used,  and  that  happen  to  be  crossed  by  no  road  but 
the  defendant's,  and,  in  fine,  all  the  facts  and  circumstances 
are  such  as  to  leave  but  little  doubt  that,  for  some  reason,  the 
ordinance   was  intended    to  apply   to   the  defendant    alone. 
When  all  other  railroads  are  permitted  to  cross  much  more 
important  and  populous  streets  without  any  such  restriction, 
the  conclusion   that   it  operates   unfairly  and   unreasonably 
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against  the  defendant  is,  we  think,  inevitable.  But  we  do 
not  see  how  the  question  is  presented  for  our  action.  The 
defendant  made  no  motion  for  a  nonsuit  on  any  such  ground, 
and  made  no  motion  for  judgment  at  the  close  of  the  case ; 
and  if  such  motion  had  been  made,  inasmuch  as  the  two  ordi- 
nances were  involved  in  the  same  action,  the  court  could  not 
have  passed  upon  the  point  intelligently,  in  the  absence 
of  some  special  request  to  separate  what  was  valid  from 
what  was  invalid.  This  particular  ordinance  is  involved 
in  only  one  of  the  actions,  and  the  penalty  for  its  violation  was 
joined  with  a  demand  for  a  penalty  for  violation  of  the  ordi- 
nance in  regard  to  speed.  Since  the  latter  ordinance  was 
legal  it  would  follow,  at  most,  that  the  error,  if  any,  was  in 
awarding  judgment  for  too  large  a  sum  —  that  is,  for  two  pen- 
alties instead  of  for  one  penalty.  But  there  was  no  proper 
motion  or  request  that  brought  this  point  to  the  attention  of 
the  justice.  If  the  defendant  had  requested  the  court  to  hold 
the  ordinance  requiring  trar'ns  to  come  to  a  full  stop  to  be 
unreasonable  and  illegal,  and,  hence,  that  no  penalty  could  be 
based  upon  it,  and  he  had  refused  to  so  rule  and  decide,  we 
think  the  decision  would  have  been  erroneous.  But  as  the 
two  cases  were  tried  together,  and  the  evidence  applied  to  one 
as  well  as  the  other,  the  defendant,  in  the  absence  of  any  such 
request  or  motion,  cannot  now  be  heard  to  impeach  the  judg- 
ment, as  it  has  waived  the  point.  (Swiff*  v.  /////,  22  Barb. 
650 ;  Austin  v.  Burn*,  16  Barb.  643  ;  Oakley  v.  Van  J/orn, 
21  Wend.  305.)  The  trial  court  has  passed  upon  the  whole 
case,  but  an  item  has  entered  into  the  judgment  In  one  of  the 
cases  which,  if  the  attention  of  the  court  had  been  called  to 
the  point,  ought  to  have  been  excluded.  When  two  actions, 
based  upon  an  alleged  violation  of  two  distinct  ordinances,  are 
tried  as  these  were,  and  a  general  judgment  rendered  in  each 
case,  it  is  not  the  province  of  this  court,  in  the  absence  of 
some  specific  motion  or  request,  or  ruling  which  presents  the 
question  of  law,  to  undertake  to  separate  the  good  from  the 
bad,  or  what  is  legal  from  what  is  illegal.  That  question 
should  have  been  distinctly  presented  to  the  trial  court,  and  a 
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ruling  had  thereon.  Whatever  power  might  have  existed  in 
the  court  below  to  review  the  facts  and  examine  the  evidence, 
and  to  take  the  place  of  the  trial  court,  it  is  not  true  that  this 
court  possesses  or  ought  to  exercise  any  such  power.  This 
court  will  not  reverse  the  action  of  a  justice  of  the  peace,  any 
more  than  it  will  the  action  of  any  other  court,  except  upon 
6ome  question  of  law  distinctly  presented  in  some  form  at  the 
trial.  It  can  review  only  such  erroneous  rulings  or  conclusions 
of  law  as  appear  from  the  record  ;  and,  inasmuch  as  there 
were  no  rulings  whatever  with  respect  to  the  validity  of  this 
particular  ordinance,  we  have  no  power  to  interfere  with  the 
judgment. 

For  these  reasons  we  think  that  both  judgments  should  be 
affirmed. 

Bartlett,  J.  (dissenting).  1  am  of  the  opinion  that  the 
ordinances  of  the  city  of  Buffalo  under  consideration  are  dis- 
criminating and  unjust  as  to  the  defendant  in  the  maimer  in 
which  they  are  drawn,  enforced  and  practically  construed, 
and  are,  therefore,  illegal  and  void. 

When  the  city  of  Buffalo  is  prepared  to  enforce  its  ordi- 
nances as  to  the  speed  and  stoppage  of  trains  at  6treet  cross- 
ings with  equal  hand  against  all  railroad  companies  entering 
and  leaving  its  corporate  domain,  there  will  be  no  legal  obsta- 
cle to  the  exercise  of  all  those  just  and  reasonable  powers  in 
the  premises  which  properly  belong  to  every  municipality. 

This  trial  was  in  Justices'  Court,  and  the  suggestions  in  the 
prevailing  opinion  as  to  findings  and  requests  to  find  are,  as  it 
seems  to  me,  without  force. 

I  think  the  motion  to  nonsuit  was  duly  made  and  sub- 
sequently denied  by  the  final  decision  of  the  justice,  who 
reserved  his  ruling  thereon  at  the  trial. 

Both  judgments  should  be  reversed. 

Andrews,  Ch.  J.,  Gray  and  Vann,  JJ.,  concur  with 
O'Brien,  J.,  for  affirmance. 

Haiuiit  and  Martin,  J  J.,  concur  with  Bartlett,  J.?  for 
reversal. 

Judgments  affirmed. 
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Horace  Anderson,  as  Substituted  Trustee  under  the  Last 
Will  and  Testament  of  Ramon  Martinez  Hernandez, 
Appellant,  v.  Isabell  M.  Blood  and  Fannie  K.  Koss, 
Respondents,  Impleaded  with  John  R.  M.  Hernz  and 
Alexander  Melhado. 


152  286 
8158  649 
152  285 
156  468 
152  285 
165    560 


1.  Real  Property  —  Purchaser  for  Valuable  Consideration  — 
Fraud.  A  purchaser  of  land  for  a  valuable  consideration  is  entitled  to  be 
protected  in  his  title,  and,  in  the  absence  of  actual  notice  of  fraud,  it  is 
necessary,  in  order  to  defeat  his  claim  to  be  a  bona  fide  purchaser,  that  the 
facts  and  circumstances,  relied  upon  to  charge  him  with  knowledge  of  the 
fraud,  should  be  of  a  character  equivalent  to  notice. 

2.  Implied  Knowledge.  If  the  facts  within  the  knowledge  of  the 
purchaser  are  of  such  a  nature  as,  in  reason,  to  put  him  upon  inquiry  and 
to  excite  the  suspicion  of  an  ordinarily  prudent  person,  and  he  fails  to 
make  some  investigation,  he  will  be  chargeable  with  that  knowledge 
which  a  reasonable  inquiry  as  suggested  by  the  facts  would  have  revealed. 

8.  Duty  of  Purchaser  as  to  Making  Inquiry.  The  question,  in 
determining  the  bona  fides  of  a  purchaser  for  a  valuable  consideration  of 
land  alleged  to  have  been  sold  in  fraud  of  the  rights  of  third  parties,  is 
not  whether  the  purchaser  could  have  discovered  the  existence  of  any 
fraud  by  an  inquiry;  but  it  is  whether,  acting  as  an  ordinarily  prudent 
person  would  have  done,  he  was  called  upon,  under  the  circumstances,  to 
make  inquiry. 

Anderson  v.  Blood,  86  Hun,  244,  affirmed. 

(Argued  March  4,  1807;  decided  March  23,  1807.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  April  20, 1895, 
which  reversed,  upon  questions  of  law  and  fact,  a  judgment 
in  favor  of  plaintiff  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term  and  granted  a  new  trial. 

This  action  was  brought  to  set  aside  certain  conveyances  of 
the  property  known  as  No.  11  East  29th  street,  in  the  city  of 
New  York,  as  having  been  fraudulently  made.  The  defend- 
ant, John  R.  M.  Hernz,  as  executor  and  trustee  under  the  will 
of  one  Hernandez,  on  the  29th  day  of  November,  1SS7,  exposed 
the  premises  in  question  for  sale,  at  public  auction,  and  they 
were  struck  down  to  one  Waddell  at  the  price  of  832,500* 
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The  defendant  Melhado  was  the  real  purchaser  and  Waddell 
had  merely  acted  for  him  in  the  bidding.     On  the  next  day 
after  this  sale,  they  were  advertised  for  private  sale  throngh 
one  Sloan,  a  real  estate  agent.     Blood,  a  brother-in-law  of  the 
defendant,  Mrs.   Isabell  Blood,  saw  the  advertisement  and 
directed  the  latter' s  attention  to  its  language  ;  which  offered  a 
sale  "at  a  bargain  to  a  quick  bidder."     Negotiations  were 
commenced  with  Sloan  ;  which  resulted  in  a  contract,  on  Jan- 
uary 6th,  1888,  between  the  defendants  Melhado  and  Blood 
for  the  sale  of  the  premises  to  the  latter  for  the  sum  of  $40,000. 
Melhado  had  procured  a  loan  of  $30,000  to  be  made  to  him 
upon  the  property  by  one  Moller,  and  it  was  a  part  of  the 
contract  of  sale  that  Mrs.  Blood  should  assume  the  mortgage 
and  the  expense  of  the  examination  of  the  title  upon  the  loan: 
Mr.  Wandell  acting  as  Moller's  lawyer  in  making  that  exami- 
nation.    According  to  the  requirement  of  the  contract  of  sale, 
Mrs.  Blood,  upon  its  execution,  paid  on  account  of  the  pur- 
chase money  the  sum  of  $3,250.     Prior  to  the  execution  of 
the  contract  Mrs.  Blood  knew  nothing  about  the  title,  nor 
about  Hernz,  the  executor  and  trustee,  or  Melhado.     Mrs. 
Blood  employed  Mr.  Lo  ben  thai  as  her  attorney  for  the  trans- 
action ;  but  the  arrangement  was  that  she  might  rely  upon  the 
examination  of  the  title,  when  made  by  Mr.  Wandell.     Upon 
the  date  fixed  for  the  closing  of  the  purchase,  on  January  24th, 
1888,  the  defendants  Mrs.  Blood,  Melhado  and  Hernz,  with 
Wandell,  Lobenthal  and  Mrs.  Blood's  brother-in-law,   met  at 
the  office  of  Mr.  Wandell.     The  property  had  been  sold  sub- 
ject to  a  lease  made  by  Hernz,  the  trustee,  to  Melhado  ;  which 
had  nearly  two  years  and  a  half  to  run,  at  a  rental  of  $21^ 
per  month.     Melhado  agreed  to  cancel  the  lease  upon  the 
sale   to   Mrs.    Blood,    but    desired    to    retain    possession  of 
the   premises    until    May   first.      This    Mrs.    Blood    refused 
to  assent  to.     The  closing  of  the  purchase,  which   Melhado 
had  made  through  Waddell  at  the  auction  sale,  had  been 
adjourned  until  the  date  for  the  closing  of  Mrs.  Blood's  pur- 
chase, on  January  24th.     Upon  that  occasion,  a  deed  from 
Hernz,  as  executor  and  trustee,  was  delivered  to  Melhado  and 
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Melhado  delivered  a  deed  to  Mrs.  Blood.  At  the  same  time 
there  was  delivered  the  mortgage  for  §30,000,  made  by  Mel- 
hado  to  Moller.  Mrs.  Blood  completed  the  transaction  of 
purchase  at  that  time  by  paying  $6,750  in  cash  and  by  assum- 
ing the  mortgage  for  §30,000.  This,  with  the  amount  paid 
upon  the  execution  of  the  contract  of  sale,  made  up  the  whole 
consideration  of  §40,000.  At  the  same  time,  Hernz  received 
from  Melhado  the  sum  of  §32,500,  for  which  the  premises  had 
been  struck  down  at  the  auction  sale.  Air.  Wandell  approved 
of  the  title  and  so  assured  Mrs.  Blood,  who  paid  his  bill. 
After  holding  the  title  for  about  a  year,  Mrs.  Blood  conveyed 
the  premises  to  her  daughter,  Miss  Fogg,  who  is  now  the 
defendant  Mrs.  Koss,  for  the  expressed  consideration  of  love 
and  affection,  and  subject  to  the  mortgage;  the  payment  of 
which  Miss  Fogg  assumed.  In  the  transaction,  which  resulted 
in  Mrs.  Blood's  agreement  to  purchase  the  property,  she  was 
represented  by  her  brother-in-law,  Mr.  Blood,  in  so  far  as  the 
negotiations  for  the  contract  of  sale  were  concerned  ;  by  Mr. 
Wandell  in  the  examination  of  the  title  and.  generally,  by  Mr. 
Lobenthal,  the  lawyer  especially  employed  by  her  to  look  after 
her  interests.  Except  upon  the  occasion  of  executing  the  con- 
tract of  sale  and  purchase  and  upon  the  occasion  of  the  closing 
of  the  title,  Mrs.  Blood  had  no  communication,  nor  relations, 
with  any  of  the  parties  to  the  transaction.  It  is  conceded  that 
the  proceedings  prior  to  and  upon  the  sale  of  the  premises  at 
public  auction  were  legally  and  fairly  conducted.  Some  three 
months  or  more  before  the  auction  sale,  the  executor  Hernz  had 
been  charged,  personally,  with  a  deficiency  of  over  §27,000, 
in  proceedings  for  an  accounting  as  to  the  estate  in  his  hands. 
In  1893  he  was  removed  as  trustee  and  the  plaintiff  was 
appointed,  under  a  decree  of  the  Surrogate's  Court,  trustee  in 
his  place.  There  was  evidence  upon  the  trial  bearing  upon 
the  question  of  the  market  value  of  the  property ;  from  which 
it  appears  that  at  the  price  of  §40,000  Mrs.  Blood  thought 
she  was  getting  a  good  bargain.  The  evidence  also  shows 
that  the  relations  between  Melhado  and  Hernz  were  of  an  inti- 
mate character,  and  had  subsisted  for  several  years.     They 
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occupied  adjoining  offices  and  were  in  more  or  less  close  busi- 
ness relations.  Melhado  was  living  upon  the  premises  and  the 
lease  had  been  made  by  the  trustee  Hernz  to  Melhado's  wife, 
under  her  maiden  name.  It  also  appeared  that  the  ten  per 
cent  required  to  be  paid  by  the  purchaser  of  the  property  at 
the  auction  sale  was  not,  in  fact,  paid  at  the  time  and  that  the 
auctioneer  held  Melhado1  s  check,  representing  the  ten  percent, 
until,  upon  the  execution  of  Melhado's  contract  of  sale  to 
Mrs.  Blood,  the  former  received  the  deposit  made  on  account 
of  Mrs.  Blood's  purchase. 

The  trial  court  decided  in  favor  of  the  plaintiff;  who 
entered  judgment  accordingly.  On  appeal  to  the  General 
Term  of  the  Supreme  Court,  in  the  first  department,  the 
judgment  of  the  Special  Term  was  reversed,  upon  questions 
of  fact  and  upon  questions  of  law,  and  anew  trial  was  ordered. 
The  plaintiff  then  appealed  to  this  court ;  giving  the  usual 
stipulation  for  judgment  absolute  in  the  event  of  an  affirmance. 

Alfred  G.  Reeves  and  Francis  Wellman  for  appellant. 
Since  it  clearly  appears  in  the  body  of  the  order  appealed 
from  that  the  order  was  made  upon  questions  of  fact  and 
questions  of  law,  and  the  justices  at  General  Term  were 
divided  upon  the  question  whether  there  was  evidence  sup- 
porting or  tending  to  support  certain  findings,  both  questions 
of  fact  and  questions  of  law  are  presented  to  this  court  upon 
this  appeal.  (Code  Civ.  Pro.  §§  1337,  1338.)  The  transac- 
tions between  Ilernz,  Melhado  and  Waddell  constituted  a 
fraud  upon  the  beneficiaries  of  the  estate  of  which  Hernz 
was  trustee.  Had  an  action  on  behalf  of  the  beneficiaries  of 
the  trust  been  brought  against  Hernz,  Melhado  and  WaddelK 
after  the  conveyance  to  Melhado,  and  before  Mrs.  Blood  had 
paid  the  purchase  money  and  received  her  conveyance,  the 
transfer  of  the  property  would  have  been  set  aside  as  fraudu- 
lent and  void.  {People  v.  Open  Board  of  Stock  Brokers' 
Building  Co.,  92  X.  Y.  98 ;  Dodge  v.  Steven*,  94  X.  Y.  209 ; 
Moore  v.  Moore,  5  X.  Y.  256  ;  Conkey  v.  Bond,  36  X.  Y.  427 ; 
Fulton  v.  Whitney,  (56  X.  Y.  5-iS  ;  Scholle  v.  Scholle,  101  N.  Y. 
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167  ;  1  Perry  on  Trusts,  §§  195,  211 ;  Hart  v.  S.  P.  P.  Asm., 
79  Hun,  358 ;  In  re  Johnston,  74  Hun,  618,  621 ;  Bedell  v. 
Bedell,  37  Hun,  419  ;  Sistare  v.  Hecksher,  45  X.  Y.  S.  E.  699  ; 
Graves  v.  Spier,  58  Barb.  349  ;  Parker  v.  Conner,  93  X.Y.  118.) 
The  defendant  Mrs.  Blood  was  not  a  honafide  purchaser  with- 
out notice  of  the  fraud  or  breach  of  trust.  Before  she  took 
her  conveyance  of  the  property  in  question  and  paid  the  con- 
sideration for  the  same,  she  had  notice  of  the  violation  of  his 
trust  by  Hernz  and  of  the  fraud  and  wrong  being  done  the 
trust  estate,  which  notice  was  sufficient  to  deprive  her  of  the 
character  of  a  bona  fide  purchaser  of  said  property.  {Con- 
stantw  University  of  Rochester,  111  X.  Y.  604;  Hall  v. 
Germain,  131  X.  Y.  536,  538;  Slattery  v.  Schwanneeke,  118 
X.  Y.  543  ;  Le  Neve  v.  Le  Neve,  2  Lead.  Cas.  Eq.  65,  75 ; 
Cragie  v.  Iladley,  99  X.  Y.  131 ;  Ilolden  v.  X.  Y  cfe  R 
Bank,  72  X.  Y.  286  ;  Ingalls  v.  Morgan,  10  X.  Y.  178 ; 
Welsh  v.  G.  A.  Bank,  73  X.  Y.  424;  Myers  v.  M.  L.  Ins. 
Co.,  99  X.  Y.  1 ;  1  Perry  on  Trusts,  §  222 ;  Weeks  on  Attor- 
neys, 407,  §  237 ;  2  Pom.  on  Eq.  Juris.  [2d  ed.]  §  G66  ;  Bank 
of  U.  S.  v.  Davis,  2  Hill,  451 ;  Brumfield  v.  Boutall,  24 
Hun,  451.)  The  defendant  Mrs.  Koss  is  not  a  purchaser  for 
value.  Therefore,  her  title  is  no  better  than  was  that  of  her 
donor,  Mrs.  Blood.  {Ten  Eyek  v.  Whitbeck,  135  X.  Y.  40; 
Young  v.  Ileermans,  G6  X.  Y.  374;  Oliver  v.  Bennett,  65 
X.  Y.  559;  Cornwall  v.  Davis,  23  Abb.  [X.  C]  125;  Van- 
dervoort  v.  Smith,  2  Caines  Cas.  155  ;  Cutler  v.  Wright,  22 
X.  Y.  472  ;  Haines  v.  X.  Y.  C.  A  H  R.  B.  H.  Co.,  145  X. 
Y.  235 ;  People  v.  Stephens,  52  X.  Y.  306  ;  1  Greenl.  on  Ev. 
§§  27,  186  ;  2  Whart.  on  Ev.  §  1110 ;  Weaver  v.  Barden,  49 
X.  Y.  286;  Jewett  v.  Palmer,  7  Johns.  Ch..67;  Westbrook 
v.  Gleason,  79  X.  Y.  23 ;  Bridgtnan  v.  Green,  2  Ves.  627  ; 
1  Perry  on  Trusts,  §  211 ;  Durnherr  v.  liau,  135  X.  Y.  219 ; 
Comley  v.  Dazian,  114  X.  Y.  161 ;  K.  L.  Ins.  Co.  v.  Xelson, 
7S  X.  Y.  137 ;  Wager  v.  Luth  134  X.  Y.  122  ;  Pom.  Eq.  Juris. 
§§  747,  751 ;  Wonnley  v.  Wormley,  8  Wheat.  421 ;  Warner 
-v.  Winslow,  1  Sandf.  Ch.  430;  Sargent  v.  Eureka  S.  A.  Co., 
-46  Hun,  19 ;  Penfidd  v.  Dunbar,  64  Barb.  239.)  The  trial 
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court  committed  no  error  in  the  receipt  or  use  of  evidence  or 
admissions  made  by  Ilemz,  Melbado  and  Mrs.  Blood.     {Cook 
v.  Ran\  44  X.  Y.  156;  Loos  v.  Wilkinson,  110  X.  Y.  195; 
Wright  v.  Xostrand,  94  X.  Y.  31;  Mott  v.   C.  Ice  Co.,  73 
X.   Y.  543;    Kain  v.    Larkin,  131    X.   Y.   300;  Clark  v. 
Beecher,  154  U.   S.  031;    Coddington  v.   F0/1.  <fo  Ftf/ife/1, 19 
Wkly.  Dig.   12  5;  /«»«   v.  e/^s,  137  X.   Y.   610,    614;  1 
Greenl.  on  Ev.  §§  171,  173,  174,  177,  178;  Chase's  Stephen's 
Digest,  39  ;  Stowell  v.  Hazelett,  66  X.  Y.  635  ;    Von  Sa^ks  v. 
Kretz,  72  X.  Y.  548;  Pringh  v.  Lever  ich,  97  X.   Y.  181; 
Truax  v.  Slater,  SG  X.  Y.  630 ;    Clews  v.  Kehr,  90  X.  Y. 
633 ;  Bodge  v.  7™**   <7o.,  93  U.  S.   379.)      The  trial  court 
committed  no  error  in  the  conclusion  of  law  that  "  the  pro- 
ceedings in  Surrogate's   Court  resulting  in  the  decree,  and 
the  said  decree,  are   not   a  bar  or  defense   to  this  action.'' 
{Van  Bokktilin,  v.  Ingersoll,  5  Wend.   315;  Craig  v.  Ward, 
1  Abb.  Ct.   App.   Dec.   454 ;  Johnson  v.  Powers,   139   U.  S. 
156;  Bartlett  v.  Spicer,  75   X.   Y.   534;  1   Greenl.   on  Ev. 
§  528 ;   Wilcox  v.   Howell,  44  X.   Y.   C98 ;  Van   Dense*  v. 
Sweet,  51  X.  Y.  378;  Brown  v.  Bowen,  30  X.  Y.    519;  37. 
V.   R.    Co.  v.  Rothenj,  107  X.  Y.  310 ;  Bezel!  v.  OdtU,  3 
Hill,  215;  Gcdway  v.  M.  E.   Ii.    Co.,  128  X.  Y.   132;  li* 
ingston  v.  Bishop,   1  Johns.   290 ;   Woods  v.  Pangbuni^  75 
X.  Y.  495 ;  Knickerbacker  v.  Colver,  8  Cow.  111.) 

John  E.  Parsom  for  respondents.  There  is  no  evidence  in 
the  case  of  any  improper  conduct  on  the  part  of  Hernz  in  or 
about  the  sale.  {Roberts  &  Co.  v.  BuckUy,  145  X.  Y.  215, 
224;  Constants.  University  of  Rochester,  133  X.  Y".  04i>, 
<$48 ;  Baird  v.  Mayor,  etc.,  of  X.  T.,  96  X.  Y.  567 ;  Bern- 
helmerx.  Rindskopf  116  X.  Y.  428,  436;  Coleman  v.  G. 
E.  Ins.  Co.,  99  X.  Y.  36,  42.)  If  fraudulent  collusion  or  nuV 
conduct  on  the  part  of  Hernz  and  Melhado  had  been  shown, 
that  was  not  sufficient  to  impeach  the  title  of  Mrs.  Blood. 
Xor  could  her  title  be  impeached  by  notice  sufficient  to  put 
her  upon  inquiry.  {Bush  v.  Roberts,  111  X.  Y.  278  ;  Steam* 
v.  Gage,  79  X.  Y.  102;  Jacobs  v.  Morrison,  136  N.  Y.  101; 
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Farley  v.  Carpenter,  27  Hun,  359 ;  Wilson  v.  Marion,  147 
X.  Y.  589 ;  Jonasson  v.  Fames,  21  X.  Y.  Supp.  714;  142  N. 
Y.  653;  Parker  v.  Conner,  93  X.  Y.  118.)  The  test  of  good 
faith  is  not  whether  the  facts  brought  home  to  the  grantee 
were  such  as  might  have  enabled  a  shrewd  or  intelligent 
man  to  ascertain  the  fraud  if  he  had  made  an  inquiry, 
but  the  test  is  whether  the  facts  proved  are  such  as  to 
justify  the  conclusion  that  the  grantee  in  this  particular 
case  was  guilty  of  bad  faith  in  not  making  the  inquiry. 
(Acer  v.  Westcott,  46  X.  Y.  384;  Brown  v.  Yolkening,  64  X. 
Y.  76;  Kellogg  v.  Smith,  26  X".  Y.  18;  Birdsall  v.  Russell, 
29  X.  Y.  220 ;  Parker  v.  Conner,  93  X.  Y.  118 ;  C.  Nat. 
Bank  v.  Diefendorf,  123  X.  Y.  191.)  The  rule  which  defines 
the  degree  of  notice  required  to  attack  the  title  of  a  purchaser 
for  valne  is  not  qualified  or  affected  by  the  nature  of  the  out- 
standing right  or  equity  which  has  been  injured  by  the  grantor's 
conveyance.  (Brown  v.  Yolkening,  64  X".  Y.  76;  Steaims  v. 
Gage,  79  X".  Y.  102 ;  Jacobs  v.  Morrison,  136  X.  Y.  101 ; 
Farley  v.  Carpenter,  27  Hun,  359;  Wilson  v.  Marion,  147 
X.  Y.  589 ;  Birdsall  v.  Russell,  29  X".  Y.  220  ;  Magee  v. 
Badger,  34  X.  Y.  247;  /?.  B.  Bank  v.  Hoge,  35  X".  Y.  65; 
Parker  v.  Conner,  93  X".  Y.  118 ;  Jonasson  v.  Fames,  21  X. 
Y.  Supp.  714;  Bush  v.  Roberts,  111  X.  Y.  278.)  The  deed 
from  Mrs.  Blood  to  Mrs.  Koss  having  been  made  in  considera- 
tion of  her  approaching  marriage  to  Charles  G.  Koss,  and  that 
marriage  having  been  consummated,  she  must  be  held  to  be  a 
purchaser  for  value.  {Sterry  v.  Arden,  1  Johns.  Ch.  261 ; 
Peck  v.  Yandemark,  99  X".  Y.  29 ;  Wright  v.  Wright,  54  X". 
Y.  437;  Prewit  v.  Wilson,  1<>3  U.  S.  22;  Sonstiby  v.  Keeley, 
11  Fed.  Rep.  57S  ;  Bmcen  v.  Beck  94  X.  Y.  86;  Russell  v. 
Pistor,  7  X\  Y.  171.) 

Gray,  J.  The  position  taken  by  the  appellant  is,  first,  that 
the  transactions  between  Ilernz,  Melhado  and  "Waddell,  and 
the  consequent  conveyance  from  Ilernz,  as  executor  and  trus- 
tee, to  Melhado,  constituted  a  fraud  upon  the  estate  in  Ilernz's 
hands;  and,  second,  that  Mrs.  I>lood  was  not  a  honajide  pur- 
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chaser,  without  notice  of  the  fraud.  I  think  it  would  be  diffi- 
cult to  deny  some  degree  of  justification  to  the  conclusion 
reached  by  the  trial  judge,  that  the  transaction  as  conducted 
between  Ilernz,  Waddell  and  Melhado,  whereby  the  real  estate 
in  question  was  acquired  and  reconveyed  at  a  profit  to  the 
latter,  amounted  to  a  fraud  upon  the  beneficiaries  of  the  trust. 
The  evidence  was  of  a  character  to  justify  an  inference  that 
there  was  a  guilty  combination,  or  a  collusion,  between  these 
parties  to  benetit  one,  if  not  more,  of  them  at  the  expense  of 
the  trust  estate.  It  is  true  that  the  sale  at  auction  is  nnini- 
peached  and  that  it  is  not  proved  that  Hernz  shared  in  the 
profit ;  but  there  is  room  for  strong  inferences  adverse  to  him. 
Considering  the  fact  of  a  sale  by  the  trustee,  subject  to  the 
somewhat  depressing  influence  of  a  lease  at  a  low  rental,  with 
most  of  the  term  unexpired ;  that  the  property  was  bid  in  by 
Melhado,  whose  wife  was  the  lessee;  that  Melhado  and 
Ilernz  had  been  intimate  friends  and  business  associates; 
that,  instead  of  requiring  Melhado  to  complete  his  pur- 
chase at  the  time  fixed  by  the  terms  of  the  auction  sale, 
Hernz  allowed  the  matter  to  be  postponed,  until  Melhado 
could  find  a  purchaser  at  a  profit  and  a  party  willing  to 
loan  §30,000  upon  the  property,  and  that  no  money  was 
required  to  be  paid  upon  the  sale  at  auction,  nor  until  the 
requisite  amount  was  obtained  through  the  deposit  by  Mrs. 
Blood  upon  her  subsequent  purchase  —  these  and  other  facts, 
bearing  upon  the  relations  subsisting  between  Hernz  and  Mel- 
hado and  Hernz's  assistance  in  procuring  for  Melhado  a  resale 
at  an  advanced  price,  might  well  be  deemed  to  constitute  such 
badges  of  fraud  as  would  vitiate  the  transaction,  if  it  stood 
there,  at  the  instance  of  the  beneficiaries  of  the  trust,  or  their 
representative,  the  plaintiff.  Hut,  in  the  view  which  I  take  of 
Mrs.  Blood's  relation  to  the  matter,  it  becomes  unnecessary  to 
pass  upon  the  question  of  the  validity  of  the  transact  urn  as 
between  Ilernz  and  Melhado.  I  think  we  must  agree  with 
the  prevailing  opinion  at  the  General  Term,  that  Mrs.  Blood 
was  not  only  a  purchaser  for  value,  but  in  good  faith,  and  that 
the  evidence  does  not  warrant  the  conclusion  thai  she  either 


1897.]  Anderson  v.  Blood.  293 


N.  Y.  Hep.]  Opinion  of  the  Court,  per  Gray,  J. 


had  actual  notice  of  any  fraudulent  motive  on  the  part  of 
Hernz  to  defraud  the  estate,  or  any  knowledge  of  fact6  or  cir- 
cumstances equivalent  to  such  notice.  The  rule,  as  it  was  early 
laid  down  in  the  case  of  Williamson  v.  Brown  (15  If.  Y.  354), 
has  not  been  departed  from  in  any  subsequent  case,  of  which 
I  am  aware.  That  was  that,  where  a  purchaser  of  land  has 
knowledge  of  any  facts  sufficient  to  put  him  upon  inquiry  as 
to  the  existence  of  some  right,  or  some  title,  in  conflict  with 
that  he  is  about  to  acquire,  he  is  presumed,  either  to  have  made 
the  inquiry  and  ascertained  the  extent  of  such  prior  right,  or 
to  have  been  guilty  of  a  degree  of  negligence  equally  fatal  to 
his  claim  to  be  considered  a  bona  fide  purchaser.  Many  subse- 
quent cases  in  this  court  have  rested  upon  the  rule  in  William- 
son  v.  Brow ?i.  But  all  are  to  the  point  that  a  purchaser  for  a 
valuable  consideration  is  entitled  to  be  protected  in  his  title 
and,  in  the  absence  of  actual  notice  of  fraud,  it  is  necessary 
that  the  facts  and  circumstances,  relied  upon  to  charge  him  with 
knowledge  of  the  fraud,  should  be  of  a  character  equivalent  to 
notice.  If  the  facts  within  the  knowledge  of  the  purchaser  are 
of  such  a  nature,  as,  in  reason,  to  put  him  upon  inquiry,  and 
to  excite  the  suspicion  of  an  ordinarily  prudent  person  and 
he  fails  to  make  some  investigation,  he  will  be  chargeable  with 
that  knowledge  which  a  reasonable  inquiry,  as  suggested  by 
the  facts,  would  have  revealed.  (See  Le  Xeve  v.  Le  Neve^  2 
TV.  &  T.  Lead.  Cas.  Eq.  146;  Williamson  v.  Brmon,  snjrra; 
Stearns  v.  Gage,  79  N.  Y.  102 ;  Parker  v.  Conner,  93  ^\  Y. 
118 ;  Bush  v.  Roberts^  111  N.  Y.  278  ;  Jacobs  v.  Jfor?i?'so?i,  136 
!N.  Y.  lol.)  1  will  assume  in  the  present  case,  for  the  pur- 
pose of  the  discussion,  that  the  beneficiaries  of  this  estate 
might  be  regarded  as  having  such  equitable  interests  in  the 
property  as  to  impose  a  stricter  duty  of  vigilance  in  the  case 
of  an  intending  purchaser,  than  would  be  required  where  the 
parties  interested  were  the  general  creditors  of  the  grantor, 
and  with  that  assumption,  which  perhaps  is  barely  justified  in 
this  case,  I  still  am  unable  to  perceive  in  what  way  Mrs. 
Blood  was  chargeable  with  the  neglect  of  any  duty  of  inquiry 
resting  upon  her  by  reason  of  the  circumstances.     Her  rela- 
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tions  commenced  with  Ilernz,  and  his  alleged  confederates  in 
the  transaction,  at  the  time  of  the  execution  of  the  contract 
of  sale  to  her  by  Melhado.     Intermediate  that  time  and  the 
closing  of  the  title,  she  was  in   fact  represented  only  by  the 
lawyer,  whom  she  had  employed  to  look  after  her  interest, 
Mr.  Lobenthal,  and  by  Mr.  Wandell,  the  lawyer  for  the  mort- 
gagee, Moller,  whose  examination  of  the  title  she  had  agreed 
to  pay   for  and   was  willing  to  rely  upon.     So  far  as  her 
brother-in-law,  Blood,  was  concerned,  it  does  not  appear  that 
he  had  any  knowledge  of  facts  which  would  excite  a  sus- 
picion as  to  the  motives  of  Hernz ;  but,  even  if  he  had,  his 
agency  in  the  matter  practically  ceased  with  the  termination 
of  the  negotiations  for  the  purchase  of  the  property  through 
the  real  estate  agent,  Sloan.     When  Mrs.  Blood  appeared 
again  upon  the  scene,  it  was  at  the  time  of  the  closing  of  her 
pnrchase  ;  when,  undoubtedly,  she  came  into  personal  com- 
munication  with    Hernz    and   Melhado.     At   that   time,  of 
course,  several  facts  must  be  deemed  to  have  come  under  her 
observation  ;  such  as  the  fact  that  Melhado  was  willing  to 
cancel  the  lease  of  the  property,  subject  to  which  it  had  been 
sold  at  auction  ;  the  fact  that  he  availed  himself  of  the  pay- 
ments by  her  of  the  purchase  moneys,  in  order  to  complete 
his  own  purchase  from  the  trustee,  and  the  fact  that  Melhado 
was   making   a   profit  of  §7,500  in   the   transaction,   to  the 
knowledge  of  the  trustee.     But  there  was  nothing  in  these 
facts,  which,  in  reason,  should  have  excited  her  suspicions  as  to 
the  good  faith  of  these  parties,  with  whom  she  was   dealing, 
and  have  suggested  some  inquiry  into  their  relations  and  deal- 
ings.    It  was  not  unnatural  that  Melhado,  being  the  lessee  of 
the  premises,  should  have  attended  and  have  bid   them  in 
upon  the  auction  sale  and  if  the  purchase  was  so  advantageous 
in  price,  as  to  enable  him  to  make  a  quick  profit   upon  a 
resale,  that,  upon  its  face,  simply  exhibited  keenness   in   busi- 
ness and  would  hardly  have  justified  Mrs.  Blood  in  suspecting 
the  transaction  and  the  good  faith  of  the  actors  in   it.     That 
he  was  willing  to  cancel  the  lease  upon  the  premises  was  a 
natural  act  on  his  part,  in  order  to  gain  the  profit  upon  a  resale. 
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She  was  entitled  to  take  the  matter  as  it  then  appeared  to 
her,  in  the  absence  of  any  definite  information  upon  which  she 
could  act.  She  was  not  called  upon  to  exercise  that  same  cool 
and  reflective  judgment,  which,  perhaps,  when  turning  over 
all  the  facts  in  her  mind  deliberately,  might  have  given  rise  to 
some  doubts  as  to  their  significance  and  their  bearing  upon 
those  interested  in  the  result  of  the  trustee's  sale.  It  did  not 
appear  then,  nor  does  the  evidence  show,  that  the  profit,  which 
Melhado  made  upon  his  resale  to  her,  was  any  gain  to  Hernz, 
personally ;  and  if  the  evidence  does  not  reveal  that  fact,  how 
can  we  assume  that  investigation  would  have  been  useful? 
The  question  is  not  whether  Mrs.  Blood  could  have  discovered 
the  existence  of  any  fraud  by  an  inquiry ;  but  it  is  whether, 
acting  as  an  ordinarily  prudent  person  wonld  have  done,  she  was 
called  upon,  under  the  circumstances,  to  make  inquiry.  Were 
the  circumstances  such  as  to  necessitate  the  making  of  some 
inquiry,  at  the  peril  of  being  charged  with  the  knowledge  of 
6ome  then  unperceived  fact?  However  strong  the  circum- 
stances may  have  seemed  to  militate  against  the  good  faith  of 
Hernz  and  Melhado  in  the  transaction,  I  do  not  think  they 
would  have  warranted  Mrs.  Blood  in  then  declaring  that 
some  collusion  existed  to  defraud  the  beneficiaries  of  the 
trust  estate. 

But  it  is  argued,  on  behalf  of  the  appellant,  that  Mi's. 
Blood  was  chargeable  with  knowledge  gained  by  her  attorneys, 
Wandell  and  Lobenthal.  Wandell's  agency  for  Mrs.  Blood  did 
not  extend  beyond  the  examination  of  the  title  which  she  was 
to  acquire,  and  while  notice  of  any  facts  coming  to  him  in 
relation  to  the  title,  and  affecting  it  with  liens  or  equities, 
would  have  l>een  constructive  notice  to  her,  it  does  not  appear 
that  there  were  any  such.  Hernz  sold  under  the  power  of 
sale  in  the  will  and  there  is  no  complaint  that  it  was  insufficient 
for  that  purpose,  or  that  it  was  inadequately  executed.  Both 
he  and  Lobenthal  were  aware  of  the  advantageous  purchase 
made  by  Melhado  of  the  trust  property ;  but,  in  view  of  the 
authorized  and  fairly  conducted  public  sale,  what  was  thereto 
suggest  collusion  with  respect  to  the  resale  ?    So  far  as  the  evi- 
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deuce  shows,  an  inquiry  could  not  have  resulted  in  the  dis- 
covery of  anything  upon  which  to  rest  an  objection  to  the 
title.  They  might  have  regarded  the  trustee  as  having  acted 
improvidently  ;  but  that  is  not  enough.  Wandell  could  hardly 
be  assumed  to  have  had  any  doubt  with  respect  to  the  validity 
of  Melhado's  title,  when  he  was  passing  it  upon  the  large  loan 
made  by  Mr.  Moller,  his  client.  He  was  a  lawyer  of  standing 
and  of  respectability,  recommended  to  Mrs.  Blood  as  being 
competent  upon  such  questions,  and  it  does  not  appear  in  the 
evidence  that  he  gained  any  knowledge  of  facts,  other  than, 
what  the  records  would  give  to  him,  or  than  what  came  under 
his  observation  upon  the  closing  of  the  title.  It  does  not 
appear  that  he  knew  any  more  than  she  did  about  the  relations 
of  Hernz  and  Melhado  and,  moreover,  his  duty  towards  her 
ended  with  his  report,  at  the  time  of  the  closing  of  the  title, 
that  he  approved  of  it.  So  far  as  Mr.  Lobenthal  is  concerned, 
I  find  nothing  in  the  evidence,  which  charges  him  with  any 
knowledge  of  an  intent  on  the  part  of  Hernz  to  defraud  the 
estate,  or  of  any  collusion  between  Melhado  and  Hernz,  or  of 
any  other  facts  than  were  apparent  upon  the  face  of  the  mat- 
ter. He  did  not  know  Hernz.  He  had  only  seen  him  once 
or  twice  and  his  testimony  does  not  tend  to  show  any  knowl- 
edge in  him  of  any  facts  which,  being  chargeable  to  his  client, 
imperilled  her  title  for  failure  of  further  inquiry.  A  careful 
consideration  of  the  record  fails  to  tind  any  support  for  the 
contention  of  the  appellant  that  Mrs.  Blood  was  not  a  hona 
fide  purchaser. 

The  conclusion  reached  renders  it  unnecessary  to  consider 
the  questions  relating  to  the  defendant  Mrs.  Koss  ;  to  whom, 
as  her  daughter,  and  for  love  and  affection,  Mrs.  Blood  subse- 
quently conveyed  the  premises. 

The  order  of  the  General  Term  should  be  affirmed  and, 
under  the  stipulation  of  the  appellant,  final  judgment  should 
be  ordered  in  favor  of  the  respondents,  with  costs. 

All  concur,  except  Bartlett,  Martin  and  Vanx,  JJ.t 
dissenting. 

Order  affirmed  and  judgment  accordingly. 
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Henry  J.  McGuckin,  Appellant,  v.  Samuel  W.  Milbank  et     I  Jj>2    297 
al.,  as  Executors  of  William  A.  Cauldwell,  Deceased, 
Respondents. 

1.  Covenant  against  Incumbrances  —  Damages  for  Breach.  It  is 
the  general  rule  that  a  grantee  under  a  deed  containing  a  covenant 
against  incumbrances,  who  has  not  been  disturbed  in  his  possession  and 
who  has  not  paid  the  mortgage  or  other  money  lien  on  the  land,  is  not 
entitled,  in  an  action  for  the  breach  of  the  covenant,  to  recover  more  than 
nominal  damages. 

2.  Breach  op  Covenant  against  Incumbrances  —  Recovery 
Dependent  upon  Injury.  A  covenantee  against  incumbrances,  who 
was  not  bound  to  indemnify  his  grantees  and  to  whose  grantees  the 
benefit  of  the  covenant  did  not  pass,  is  not  entitled  to  recover,  in  an  action 
for  damages  against  his  grantor  for  breach  of  the  covenant  by  reason  of 
an  outstanding  mortgage,  in  respect  to  such  portion  of  the  land  as  the 
covenantee  had  conveyed  for  its  full  value,  unaffected  by  such  outstand- 
ing mortgage,  prior  to  the  foreclosure  of  a  mortgage  executed  by  himself 
on  the  premises;  but  he  may  recover  substantial  damages  in  respect  to 
the  portion  of  the  land  owned  by  him  at  the  time  of  such  foreclosure, 
and  of  the  title  to  which  he  was  thereby  divested,  by  showing  that  the 
sum  obtained  therefor  on  the  foreclosure  sale  was  affected  by  the  outstand- 
ing mortgage,  to  his  loss. 

McGuckin  v.  Milbank,  83  Hun,  473,  affirmed. 

(Argued  March  10,  1897;  decided  March  23,  1897.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  February  G, 
1S95,  which  sustained  defendants'  exceptions  ordered  to  be 
heard  in  the  first  instance  at  General  Term,  set  aside  a  verdict  in 
favor  of  plaintiff  directed  by  the  court  and  granted  a  new  trial. 
This  action  was  brought  to  recover  damages  for  an  alleged 
breach  of  a  covenant  against  incumbrances  in  a  conveyance. 

One   Da  vies,  prior  to  March,  1SS7,  was  the  owner  of  lots 

numbers  59,  01,  03,  05,  (57  and  09  East  One  Hundred  and 

Twentieth  street,  New  York  city. 

s^\  **i^  March  0,  1SS7,  lie  executed  and   delivered   to  William  A. 

/      Cauldwell  a  mortgage  on  each  of  said  lots,  each  of  which  was 

'      given  to  secure  s5,0()(),  or  such  part  as  should  be  advanced 

toward    improving    the    premises.      June     27th     following, 

38 
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Davies  made  a  further  mortgage  to  George  N.  Manchester, 
covering  the  six  lots,  which  mortgage  contained  a  clause 
immediately  following  the  description  of  the  property,  pro- 
viding that  the  mortgage  was  in  trust  to  secure  the  payment, 
to  various  individuals  therein  named,  of  certain  sums  aggre- 
gating £5,000.  Cauldwell  subsequently  foreclosed  his  mort- 
gages, and  in  the  actions  of  foreclosure  made  George  X.  Man- 
chester a  party,  naming  him  individually  and  not  as  trustee. 
Decrees  were  entered  in  all  these  foreclosure  suits  ;  eul»e- 
quently  the  properties  were  bought  by  Cauldwell  at  the  fore- 
closure, who  afterwards  sold  all  of  the  lots  to  this  plaintiff 
and  conveyed  them  by  deed  containing  a  covenant  against 
incumbrances.  Plaintiff  made  no  objection  to  taking  the 
title  on  the  ground  that  Manchester  had  been  named  individ- 
ually as  ft  defendant  in  the  foreclosure  suits,  and  it  does  not 
appear  that  either  of  the  parties  to  the  conveyance  was 
aware  that  there  was  any  basis  for  a  claim  that  Manchester  s 
mortgage  had  not  been  out  off  by  the  foreclosure. 

After  plaintiff  had  obtained  title  he  made  an  application 
to  the  Metropolitan  Life  Insurance  Company  for  a  loan  of 
£10,500  upon  each  of  the  lots.  The  loan  was  made  and 
thereafter  plaintiff  sold  four  of  the  lots,  and  as  to  them  there 
is  no  controversy.  In  1890  the  Metropolitan  Life  Insurance 
Company  commenced  suits  to  foreclose  its  mortgages  on  Xos. 
65  and  00,  which  resulted  in  judgments  of  foreclosure  and 
sale,  bearing  date  the  2Sth  day  of  May  of  that  year,  the 
referee's  report  of  sale  being  dated  October  20,  1890.  It 
does  not  appear  that  at  the  sales  the  attention  of  any  one  was 
called  to  the  fact  that  George  X.  Manchester  was  made  a 
party  defendant  individually,  and  not  as  trustee  in  the  Cauld- 
well foreclosures,  and  so  far  as  we  are  advised  by  the  record, 
it  does  not  appear  that  such  fact  was  taken  into  consideration, 
or  that  it  in  any  wise  affected  the  bidding  for  the  properties. 
After  the  commencement  of  such  foreclosure  suits  one  Cain, 
to  whom  the  plaintiff  had  conveyed  lot  65,  made  a  contract  for 
its  sale  to  one  AVittkowski,  who  subsequently  refused  perform- 
ance on  the  ground  that   the  Davies  inortgage  was  an  incnm- 
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brance  upon  the  property.  Subsequent  to  the  sale  of  the  lots 
pursuant  to  the  judgment  of  May  28,  1800,  by  which  plain- 
tiff was  divested  of  title,  a  suit  was  commenced  by  George 
N.  Manchester,  as  trustee,  to  foreclose  the  mortgage  com- 
plained of,  in  which  action  all  subsequent  parties  in  inter- 
est were  made  defendants,  including  the  plaintiff  and  each 
of  the  persons  who  were  cestui*  que  trust  under  the 
Davies  mortgage  to  Manchester.  It  resulted  in  a  judgment 
dismissing  the  complaint,  adjudging  that  the  sale  under  the 
six  several  judgments  of  foreclosure  obtained  on  the  fore- 
closure of  the  Cauldwell  mortgages  did  actually  divest  the  lien 
of  the  mortgage  executed  by  Davies  and  wife  to  George  N. 
Manchester  as  trustee. 

The  premises  conveyed  by  Cauldwell  to  the  plaintiff  con- 
sisted of  a  plot  of  ground  100  feet  on  East  120th  6treet,  upon 
which,  at  the  time  of  the  conveyance,  six  houses  were  in  the 
course  of  erection,  one  on  each  of  the  lots  into  which  the 
plot  was  divided.  They  were  afterwards  completed  by  the 
plaintiff,  and  when  completed  each  house  and  lot  had  cost  him 
$14,700.  Before  the  commencement  of  the  foreclosure  action 
on  the  mortgage  to  the  Metropolitan  Life  Insurance  Com- 
pany the  plaintiff  had  sold  and  conveyed  five  of  the  six  to 
different  persons ;  but  it  does  not  appear  that  the  deeds  of 
conveyance  contained  any  covenants  of  warranty  or  that  they 
were  made  subject  to  the  Manchester  mortgage,  or  that  they 
were  sold  with  any  reference  to  that  mortgage  as  an  out- 
standing incumbrance. 

The  trial  judge  ruled  that  the  Manchester  mortgage  was 
not  cut  off  by  the  foreclosure  of  the  Cauldwell  mortgage,  and 
directed  a  verdict  in  favor  of  the  plaintiff  for  §1,006.6*),  one- 
third  of  the  principal  of  that  mortgage,  on  the  theory  that 
that  was  the  sum  properly  apportionable  to  the  two  lots,  05 
and  09,  and  apparently  upon  the  further  assumption  that  the 
plaintiff  was  the  owner  of  these  two  lots  at  the  time  his  title 
was  divested  under  the  judgment  and  foreclosure  of  the  mort- 
gage to  the  Metropolitan  Life  Insurance  Company.  The 
General  Term  sustained   the  exceptions  of    the  defendants 
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taken  on  the  trial  and  set  aside  the  verdict  and  ordered  a  new 
trial,  from  which  order  the  plaintiff  appealed  to  this  court, 
giving  the  usual  stipulation. 

Other  facts  are  stated  in  the  opinion. 

Daniel  P.  Jfaho?iy  for  appellant.  The  breach  of  the 
covenant  against  incumbrances  in  the  deed  from  Cauldwell  to 
McGuckin  was  fully  proved.  (Jones  on  Mort.  [2d  ed.] 
§§  1397,  139S;  King  v.  M.  F.  Co.,  5  X.  Y.  547;  Hubbell  v. 
Moulson,  53  X.  Y.  225  ;  Landon  v.  Townshend,  112  X.  Y. 
93;  129  X.  Y.  166;  Rathhone  v.  Hooney.  58  X.  Y.  463; 
U.  &  Trust  Co.  v.  Roche,  110  X.  Y.  120;  fhbourn-  v.  Fat- 
lows,  1  R.  &  M.  741 ;  Calrerley  v.  Phelps,  6  Madd.  Ch.  229; 
Anderson  v.  Slather,  2  Coll.  209;  Moore  v.  Appleby,  108  X. 
Y.  237;  Townshend  v.  Frommer,  125  X.  Y.  446  ;  Camjibefl 
v.  Stokes,  142  X.  Y.  23;  Ltry  v.  Levy,  79  Hun,  290.)  The 
plaintiff  was  not  bound  by  the  judgment  entered  in  the  case 
of  Manchester,  as  Trustee,  v.  Paries.  (Ostrander  v.  Hart, 
130  X.  Y.  406.)  The  rule  of  damages  applied  by  the  trial 
justice  was  even  more  favorable  to  the  exceptants  than  the 
facts  of  the  case  might  warrant.  They  were  not  aggrieved, 
and  their  exceptions  thereto  should  have  been  overruled. 
(Rawle  on  Covenants  [4th  ed.],  256,  28S ;  Mayne  on  Dam. 
[4th  ed.]  201 ;  Mead  v.  Stackpole,  40  Hun,  473 ;  Sedg.  on 
I)am.  [8th  ed.]  §  976;  Delarergnc  v.  Xorris,  7  Johns.  358; 
Pimmick  v.  Lockwood.  10  Wend.  142;  Chapel  v.  Bull,  17 
Mass.  213;  Funk  v.  Yoneida,  11  S.  &  R.  109;  Wileox  v. 
Camphcll,  106  X.  Y.  325  ;  Jenks  v.  Quinn,  61  Hun,  427.) 

John  L.  Cudicahtdrr  for  respondents.  The  trial  judge  erred 
in  regard  to  the  question  of  damages.  (Hall  v.  Dean,  13 
Johns.  105;  Ih  Forest  v.  Lede,  16  Johns.  123;  Baldwin  v. 
Mnnn,  2  Wend.  400;  Stanard  v.  Fldridge,  16  Johns.  255: 
Pi  mm  irk  x.  Lnrktrood,  10  Wend.  142;  Grant  v.  Talhtum, 
20  X.  Y.  191;  Pradituj  v.  Gray,  5  J.  &  S.  79 ;  Soule  v. 
Pirkwmn  1  X.  Y.  Supp.  6<>7;  Andrew  v.  Appel,  22  Hun, 
429-433  ;  Barhiw  v.  X.  X.  Xot.  Bank,  63  X.  Y.  399  ;  BarntS 
v.  Matt,  <>4  X.  Y.  397..)     It  is  submitted  that  the  mortgage  to 
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Manchester  was  not  made  to  him  in  any  representative  capac- 
ity. The  mortgage  was  made  to  Manchester  to  have  and  to 
hold  to  him,  his  heirs  and  assigns,  although  in  a  part  of  the 
mortgage  it  is  stated  that  the  mortgage  is  executed  as  trustee 
for  certain  firms.  Moreover,  he  became  trustee  of  an  express 
trust,  and  could  have  sued  in  his  own  name  to  foreclose,  as 
the  legal  title  was  in  him.  (Code  Civ.  Pro.  §  449 ;  Mellen  v. 
H.  F.  Ins.  Co.,  17  N.  Y.  611;  Clark  v.  Titcomb,  42  Barb. 
122;  Bloomer  v.  Sturges,  58  N.  Y.  176;  Wagner  v.  Hodge, 
34  linn,  524 ;  98  N.  Y.  654.)  The  decree  of  the  Supreme 
Court,  in  the  suit  of  Manchester,  Trustee,  v.  Davies,  com- 
menced in  1890,  and  in  which  a  decree  was  entered  in  Decem- 
ber, 1891,  and  where  the  mortgage  was  then  satisfied,  divested 
any  lien  which  existed.  (BuUymore  v.  Seward,  15  Wkly. 
Dig.  283;  Payn  v.  Grant,  11  Wkly.  Dig.  197.) 


Andrews,  Ch.  J.  Unless  upon  the  evidence  the  plaintiff  was 
in  any  event  entitled  to  recover  at  least  the  sum  for  which 
the  verdict  was  directed,  the  direction  was  erroneous  and  the 
order  of  the  General  Term  must  be  affirmed,  although  a  case 
was  or  might  have  been  made  for  the  recovery  Qf  damages  to 
some  amount  for  the  breach  of  the  covenant  against  incum- 
brances contained  in  the  deed  of  Cauldwell.  The  action  was 
brought  upon  the  theory  that  the  Manchester  mortgage  had 
not  been  cut  oil  by  the  foreclosure  of  the  mortgage  under 
which  Cauldwell  acquired  title,  although  it  was  a  subsequent 
lien,  and  Manchester  was  made  a  party  defendant  to  those 
foreclosures.  The  defendants,  while  insisting  that  the  lien  of 
the  Manchester  mortgage  was  extinguished  by  the  foreclosures, 
further  contend  that  although  it  may  have  been  an  outstand- 
ingiind  valid  incumbrance  on  the  property  at  the  time  of  the 
conveyance  by  Cauldwell  to  the  plaintiff,  and  constituted  a 
breach  of  the  covenant  against  incumbrances  contained  in 
CauldwelPs  deed,  no  case  was  made  for  the  recovery  of  more 
than  nominal  damages.  The  plaintiff  was  neither  evicted 
under  the  Manchester  mortgage,  nor  has  he  paid  the  mortgage 
or  any  part  of  it.     It  is  the  general  rule  that  a  grantee  under 
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a  deed  containing  a  covenant  against  incumbrances,  who  has 
not  been  disturbed  in  his  possession  and  who  has  not  paid  the 
mortgage  or  other  money  lien  on  the  land,  is  not  entitled  in 
an  action  for  the  breach  of  the  covenant  to  recover  more  than 
nominal  damages.  This  rule  was  declared  with  great  distinct- 
ness in  the  case  of  Delavergne  v.  Narris  (7  Johns.  358),  and 
has  been  steadily  adhered  to  in  this  state.  The  principle  of  the 
decision  is  that  a  covenant  against  incumbrances  is  treated  as 
a  contract  of  indemnity,  and  although  broken  as  soon  as  made, 
if  broken  at  all,  nevertheless  a  recovery  (beyond  nominal 
damages)  is  confined  to  the  actual  loss  sustained  by  the 
covenantee  by  reason  of  the  payment  or  enforcement  of  the 
incumbrance  against  the  property.  He  is  not  permitted  to 
recover  the  amount  of  the  outstanding  incumbrance,  before 
payment  or  loss  of  the  property,  although  its  existence  may 
be  an  embarrassment  to  his  title  and  subject  him  to  incon- 
venience. The  reason  for  the  rule  is  stated  in  Delavergne  v. 
Norris.  "If  the  plaintiff,  when  he  sues  on  a  covenant 
against  incumbrances,  has  extinguished  the  incumbrance,  he 
i6  entitled  to  recover  the  price  he  has  paid  for  it.  But  if  he 
has  not  extinguished  it,  but  it  is  still  an  outstanding  incum- 
brance, his  damages  are  but  nominal,  for  he  ought  not  to 
recover  the  value  of  an  incumbrance,  on  a  contingency,  where 
he  may  never  be  disturbed  by  it."  The  case  cited  was  the 
case  of  a  mortgage  which  could  be  discharged  as  of  right  by 
a  money  payment,  and  where  the  grantee  was  in  the  undis- 
turbed possession  of  the  land.  But  there  is  no  duty  resting 
upon  a  covenantee  in  such  a  case  to  pay  the  incumbrance,  as 
between  him  and  his  grantor,  and  if  the  title  of  the  covenantee  is 
divested  by  proceedings  in  invitumhssed  on  the  incumbrance, 
without  fraud  or  collusion  on  his  part,  then  it  would  seem 
that  whatever  damages  can  arise  out  of  the  breach  of  the 
covenant  had  happened  and  may  be  recovered.  In  the  case 
supposed  the  covenantee  has  lost  his  property  by  reason  of 
the  incumbrance.  It  is  no  longer  a  contingent  or  speculative 
injury,  but  certain  and  final  to  the  extent  of  the  value  of  the 
interest  of  which  he  has  been  divested. 
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In  the  present  case,  as  has  been  said,  the  plaintiff  neither 
paid  the  Manchester  mortgage,  nor  was  lie  evicted  under  it. 
Lots  65  and  69  were  sold  under  the  mortgage  executed  by 
the  plaintiff  to  the  Metropolitan  Life  Insurance  Company. 
The  title  of  the  plaintiff  to  live  of  the  six  lots  covered  by  the 
Manchester  mortgage  had  been  conveyed  by  him  prior  to  this 
foreclosure.  It  does  not  appear  that  his  deeds  for  the  live 
lots  contained  any  covenants,  nor  that  they  were  sold  for  less 
than  the  full  value.  The  inference  from  the  facts  proved  is 
that  neither  the  grantor  nor  the  grantees  in  these  deeds 
supposed  at  the  time  the  conveyances  were  made  that  the 
Manchester  mortgage  was  a  lien  on  the  premises.  All  the 
parties  assumed  that  it  was  divested  by  the  foreclosure  of  the 
Cauldwell  mortgages.  It  does  not  appear,  therefore,  that 
the  plaintiff  suffered  any  injury  as  to  the  five  lots  by  reason 
of  ther.xistence  of  the  Manchester  mortgage,  and  he  was  not 
entitled  to  any  damages  as  to  those  lots.  The  plaintiff,  upon 
the  proofs,  was  not  bound  to  indemnify  his  grantees,  and  the 
benefit  of  the  covenant  did  not  pass  to  them  by  the  convey- 
ances from  the  plaintiff.  In  respect  to  the  one  lot,  the  title  to 
which  remained  in  the  plaintiff  up  to  the  time  of  the  fore- 
closure, a  different  question  is  presented.  If  there  was  evi- 
dence that  the  sum  bid  for  that  lot  on  the  sale  was  affected 
by  the  fact  of  the  incumbrance  of  the  Manchester  mortgage, 
which  (if  a  lien)  was  paramount  to  the  lien  of  the  mortgages 
of  the  Metropolitan  Life  Insurance  Company,  under  which 
the  sale  was  made,  and  the  lot  on  that  account  brought  less 
than  it  otherwise  would,  then  a  reasonable  basis  for  the  award 
of  substantial  damages  would  have  been  established,  provided, 
as  we  assume  for  the  purposes  of  this  case,  the  Manchester 
mortgage  was  an  existing  incumbrance.  The  covenantor 
could  not  complain  that  the  plaintiff  suffered  the  lot  to  be  sold 
under  the  Metropolitan  Life  Insurance  Company  mortgages. 
The  plaintiff  may  have  been  unable  to  pay  the  mortgages  and 
prevent  a  foreclosure,  but  whatever  may  have  been  the  reason 
for  his  default  was  a  matter  in  which  the  covenantor  had  no 
concern.     When  the  plaintiff  lost  his  title  to  the  lot,  all  the 
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damages  lie  could  sustain  from  the  breach  of  CauldwelFs 
covenant  had  been  incurred,  and  if  the  property  did  not  bring 
its  full  value  by  reason  of  the  incumbrance  of  the  Manchester 
mortgage,  to  the  extent  of  the  deficiency  between  the  price 
for  which  it  was  sold  and  the  price  it  would  have  brought 
except  for  the  incumbrance,  the  plaintiff  suffered  an  actual 
injury  from  its  breach,  an  injury  not  contingent  or  specula- 
tive, but  real  and  capable  of  ascertainment  by  a  jury.  But 
the  infirmity  of  the  plaintiff's  case  is  that  the  evidence  fails  to 
show  that  the  Manchester  mortgage  was  a  factor  which 
entered  into  the  sale,  or  was  in  the  contemplation  of  the  pur- 
chasers on  the  foreclosure.  The  Metropolitan  Life  Insurance 
Company  had  accepted  the  title  when  it  took  its  mortgages. 
No  reference  was  made  to  the  Manchester  mortgage  at  the 
foreclosure  sale.  In  fact  the  inference  is  very  strong  that  the 
bids  were  made  on  the  assumption  that  the  Metropolitan  Insur- 
ance Company  mortgages  were  the  first  and  paramount  liens 
on  the  property.  There  is  no  evidence  of  the  value  of  the  lot 
owned  by  the  plaintiff  at  the  time  of  the  sale  or  that  such 
value  exceeded  the  sum  for  which  it  was  sold.  The  lot  sold 
for  a  sum  nearly  equal  to  what  the  property  had  cost  the 
plaintiff.  The  plaintiff  was  entitled  to  recover  a  sum  equal  to 
any  actual  injury  he  had  suffered  in  respect  to  the  one  lot 
from  a  breach  of  the  covenant,  but  it  was  not  shown  that  such 
injury  was  equal  to  the  one-third  part  of  the  Manchester  mort- 
gage. His  legal  injury  under  the  evidence  could  not  exceed 
the  loss  he  sustained  on  the  one  lot  to  which  alone  he  had  title 
at  the  time  of  the  foreclosure,  and  not  to  two  lots  which  the 
trial  judge  seems  to  have  assumed  he  owned  at  that  time. 
"  We  think  the  trial  court  erred  in  directing  a  verdict  for  any 
specific  sum,  and  that  the  order  of  the  General  Term  properly- 
granted  a  new  trial. 

It  is  unnecessary  to  pass  upon  the  other  questions  argued. 

The  order  should  be  affirmed  and  judgment  absolute  directed. 

All  concur,  except  Martin,  J.,  absent. 

Order  affirmed  and  judgment  absolute  ordered  for  defend- 
ants, with  costs. 


I 
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Henrietta  Kahn,  as  Executrix  of  Mayer  Kahn,  Deceased, 
Respondent,  v.  Chester  W.  Chapin,  Appellant. 

1.  Trusts  —  Purchase  op  Trust  Property  by  Trustee  Personally. 
The  rule  that  a  trustee  may  not  purchase  or  deal  with  the  trust  property 
in  his  own  behalf,  does  not  render  such  a  purchase  void  from  the  begin- 
ning, but  voidable  only,  and  at  the  instance  of  the  cestui  que  trust ;  and 
the  title,  even  while  in  the  hands  of  the  trustee,  may  be  confirmed  by 
acquiescence  and  lapse  of  time,  as  well  as  by  the  express  act  of  the  cestui 
que  trust. 

2.  Marketable  Title,  under  Purchase  of  Trust  Property  by 
Trustee  Personally.  The  title  of  a  subsequent  grantee  of  premises 
which  had  been  purchased  by  r,  trustee  thereof  on  his  own  behalf,  at  a 
foreclosure  sale  not  had  by  his  act  or  procurement,  when  some  of  the 
cestuis  que  trust  were  minors,  may  properly  be  deemed  marketable,  when 
it  appears  that,  at  the  time  of  the  trial  of  an  action  for  specific  perform- 
ance of  a  contract  by  such  grantee  to  convey  the  premises  to  the  plaintiff, 
more  than  twenty  years  have  elapsed  since  the  purchase  by  the  trustee 
and  since  the  youngest  cestui  que  trust  became  of  age;  that  the  cestuis  que 
trust  and  the  trustee  are  living;  that  the  latter  is  financially  responsible, 
and  that  his  action  in  purchasing  the  property  in  his  own  right  has  never 
been  questioned. 

3.  Specific  Performance.  Where  there  has  been  no  apparent  inten- 
tion to  abandon  an  agreement  for  the  conveyance  of  realty,  and  time  is 
not  of  the  essence  of  the  contract,  and,  with  some  justification  for  a  refusal 
to  accept  the  performance  tendered,  the  non-acceptor  has  brought  an  action 
demanding  specific  performance  if  the  defendant  can  convey  a  market- 
able title,  or  else  damages,  and  it  appears  on  the  day  of  the  trial,  from  the 
evidence,  that  the  defendant  can  convey  to  the  plaintiff  a  reasonably  good 
title,  which  he  is  willing  to  accept,  specific  performance  should  be 
decreed. 

Kahn  v.  Chapin,  84  Hun,  541,  affirmed. 

(Argued  March  11, 1697;  decided  March  23,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
4,  1S95,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 
39 
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William  J.  Kelly  for  appellant.  The  theory  of  the  court 
at  Special  Term  was  erroneous.  Specific  performance  should 
not  he  granted  when  the  vendor,  in  consequence  of  a  defect 
in  his  title,  is  unable  to  perform,  because  the  court  could  not 
enforce  its  judgment,  and  also  because  it  would  be  oppressive 
to  the  vendor.  (3  Pom.  Eq.  Juris.  1405,  note  1 ;  Sternheryer 
v.  McGovem,  50  X.  Y.  20 ;  &>abri«ki  v.  Yeloski,  25  Abb. 
[X.  C.]  185;  Martin  v.  Colby,  3  X.  Y.  S.  R.  415;  1)1** 
v.  Rice,  16  Hun,  422 ;  Doll  v.  Ingraham,  S  X.  Y.  S.  B. 
256.) 

Abner  C.  Thomas  for  respondent.  Upon  the  issues,  as  pre- 
sented by  the  pleadings  and  the  proof  before  the  court,  the 
judgment  directed  by  the  court  at  Special  Term  was  proper. 
(ffubbell  v.  Van  Schooling,  41)  X.  Y.  327;  Day  v.  Hunt,  112 
X.  Y.  191;  Greenblatt  v.  Hermann,  144  X.  Y.  13.)  The 
defendant  can  have  no  relief  in  this  court,  and  was  entitled  to 
none,  either  at  Special  Term  or  at  General  Term,  on  the 
ground  that  the  title  to  his  property  in  Twelfth  street  is,  or 
ever  was,  defective  or  unmarketable.  (Haffey  v.  Lynch,  143 
X.  Y.  241.) 

Martin,  J.  This  action  was  commenced  by  the  plaintiff's 
testator.  Pending  the  appeal  to  this  court  he  died,  the  plain- 
tiff was  substituted,  and  the  action  continued  in  her  name. 

October  19th,  1892,  the  plaintiff's  testator  and  the  defend- 
ant entered  into  a  written  contract,  whereby  the  former  agreed 
to  convey  to  the  latter  a  house  on  Park  avenue  in  the  city  of 
Xew  York  subject  to  a  mortgage  for  twenty-live  thousand 
dollars,  which  the  defendant  agreed  to  assume.  The  defend- 
ant also  agreed  to  convey  to  the  plaintiffs  testator  a  house  on 
Twelfth  street  in  that  city,  and  to  pay  him  eight  thousand 
dollars  in  cash.  By  the  terms  of  the  contract  the  transaction 
was  to  have  been  closed  on  November  15th,  1S92,  but  by 
mutual  consent  the  time  for  its  performance  was  postponed 
until  the  seventh  of  the  December  following.  On  that  day 
the  parties  were  willing  to  carry  out  and  perform  tbe  coutraet 
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in  all  respects,  except  that  the  plaintiffs  testator  entertained  a 
doubt  as  to- the  validity  of  the  title  to  the  premises  which 
were  to  be  transferred  to  him,  and  for  that  reason  declined  to 
accept  the  conveyance  tendered  him  by  the  defendant. 

The  defendant,  however,  insisted  upon  the  validity  and  suf- 
ficiency of  his  title,  and  demanded  a  fulfillment  of  the  con- 
tract by  the  plaintiffs  testator.  This  action  was  commenced 
soon  after,  and  the  plaintiff  demanded  judgment  for  a  specific 
performance  of  the  contract  upon  the  part  of  the  defendant, 
provided  he  could  convey  a  marketable  title  to  his  premises, 
and,  if  he  could  not,  then  that  the  plaintiff  have  judgment  for 
damages. 

The  defendant  by  his  answer  denied  that  his  title  was 
defective,  and,  by  way  of  counterclaim,  set  up  the  contract 
between  himself  and  the  plaintiffs  testator,  and  alleged  that 
lie  had  tendered  a  proper  conveyance,  and  thereupon  demanded 
a  judgment  that  the  contract  be  specifically  performed. 

Upon  these  pleadings  the  case  was  moved  for  trial  at  a 
Special  Term.  At  the  opening  of  the  case  the  defendant  asked 
to  amend  his  answer  by  striking  out  the  prayer  for  affirmative 
relief,  including  his  demand  that  the  plaintiff  be  directed  to 
convey,  and  also  by  striking  out  his  claim  for  damages.  This 
motion  was  denied  upon  the  ground  that  the  question  had 
been  previously  decided,  and  the  defendant  excepted. 

The  plaintiff's  objection  to  the  defendant's  title  rested  upon 
the  ground  that  Abel  Ilarker,  who  was  a  former  owner  of  the 
premises  subject  to  a  mortgage  thereon,  devised  them  in  trust 
for  the  benefit  of  his  wife  and  children  ;  that  the  trustee,  who 
-was  appointed  to  carry  out  the  trusts  contained  in  such  will, 
■upon  a  sale  under  a  foreclosure  of  the  mortgage  thereon, 
l)ccame  the  purchaser  thereof  in  his  own  name,  and  that  the 
defendant's  title  was  affected  by  any  infirmity  which  arose 
from  a  purchase  of  such  trust  property  by  and  in  the  name  of 
the  trustee. 

The  premises  were  sold  upon  the  mortgage  April  30,  1866, 
£md  the  deed  to  the  trustee  was  recorded  June  fifth  of  that 
ye&r.     At   the   time   of   the  purchase    by   the   trustee,   the 
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children  of  Abel  Harker  were  all  adults,  except  the  youngest 
two,  the  younger  of  whom  was  over  fourteen  years  of  age. 
When  the  tender  of  a  conveyance  was  made  by  the  defend- 
ant, twenty  years  had  not  elapsed  since  the  youngest  had 
reached  the  age  of  twenty-one  years,  while  at  the  time  of 
the  trial  more  than  twenty  years  had  passed  since  all  of 
them  had  reached  their  majority.  The  plaintiff's  testator 
based  his  refusal  of  the  title  offered  on  the  theory  that  it  was 
open  to  the  objection  mentioned,  at  least  until  more  than 
twenty  years  had  expired  after  all  the  beneficiaries  under  such 
trust  had  become  adults.  Upon  its  appearing  on  the  trial  that 
more  than  twenty  years  had  elapsed  since  the  youngest  child 
had  reached  the  age  of  twenty-one  years,  and  that  all  the 
children  of  Abel  Harker  accepted  their  portion  of  the  surplus 
money  arising  upon  the  mortgage  sale,  the  plaintiff's  testator 
in  open  court  waived  his  objections  to  the  defendant's  title, 
and  asserted  his  willingness  to  accept  it  and  carry  out  the  con- 
tract. The  defendant  thereupon  waived  all  claims  to  affirma- 
tive relief  of  any  kind,  and  the  testimony  was  closed. 

The  Special  Term,  among  other  facts,  found  that  at  no  time 
between  the  making  of  the  contract  and  the  time  of  the  trial 
did  either  party  elect  to  treat  the  agreement  as  abandoned  or 
forfeited  by  the  acts  of  the  other,  or  to  demand  relief  from  it 
because  of  the  lapse  of  time,  and  that  the  plaintiff  waived  all 
objections  to  the  defendant's  title  on  the  trial. 

As  a  conclusion  of  law,  the  court  held  that  the  plaintiff  was 
entitled  to  a  judgment  for  specific  performance  of  the  con- 
tract, and  directing  the  defendant  to  convey  the  premises 
owned  by  him  to  the  plaintiff  free  from  incumbrances,  and 
to  pay  the  amount  provided  in  the  contract,  on  the  delivery  to 
him  by  the  plaintiff  of  a  deed  of  the  premises  then  owned  by 
him,  subject  to  a  mortgage  of  twenty-live  thousand  dollars 
to  be  assumed  by  the  defendant;  that  each  of  such  deed? 
should  be  a  warranty  deed  in  the  usual  form ;  that  the  differ- 
ences as  to  interest  should  be  adjusted  as  of  the  date  of  the 
delivery  of  the  deeds,  pursuant  to  the  judgment  tote  entered, 
and  that  neither  party  should  have  costs  against  the  other.    A 
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judgment  was  entered  in  pursuance  of  this  decision,  from 
which  an  appeal  was  taken. 

The  General  Term  decided  that,  as  more  than  twenty  years 
had  elapsed  since  Abel  Harker's  youngest  daughter  attained 
her  majority ;  as  all  his  children,'  who  were  minors  at  the  date 
of  the  foreclosure,  were  then  living,  and  the  trustee  was  also 
living  and  financially  responsible,  being  still  engaged  in  admin- 
istering the  trust ;  as,  during  all  this  time,  the  action  of  the 
trustee  in  purchasing  this  property  in  his  own  right  had  never 
been  questioned,  and  the  premises  were  not  sold  by  his  act  or 
procurement ;  as  the  mere  fact  that  the  trustee  personally  pur- 
chased the  property  at  a  foreclosure  sale  did  not  render  his 
purchase  void,  but  voidable  only  at  the  election  of  the  bene- 
ficiaries, and  as  the  title  of  the  trustee  and  his  grantee  might 
be  confirmed  by  acquiescence  and  the  lapse  of  time,  as  well 
as  by  the  express  acts  of  the  beneficiaries,  it  would  not  be 
permitted  to  be  disturbed,  but  they  would  be  left  to  their 
remedy  against  the  trustee.  We  think  the  decision  of  the 
General  Term  is  correct  in  that  respect,  and  should  be  upheld. 

In  Harrington  v.  Erie  County  Savings  Bank  (101  N.  Y. 
257)  it  was  in  effect  held  that  the  rule  that  a  trustee  may  not 
purchase  or  deal  with  the  trust  property  in  his  own  behalf, 
does  not  render  snch  a  purchase  void  from  the  beginning,  but 
voidable  only,  and  at  the  instance  of  the  cestui  que  trust,  and 
that  the  title,  even  while  in  the  hands  of  the  trustee,  may  be 
confirmed  by  acquiescence  and  lapse  of  time,  as  well  as  by  the 
express  act  of  the  cestui  que  trust. 

AVe  also  concur  in  the  conclusion  reached  by  the  General 
Term  to  the  effect  that,  when  the  evidence  developed  the  state 
of  the  defendant's  title  and  the  plaintiff's  testator  withdrew 
his  objections  to  it,  it  was  too  late  for  the  defendant,  as  a  mat- 
ter of  right,  to  refuse  to  perforin  the  contract  upon  his  part. 
The  alleged  defect,  under  the  circumstances,  was  not  then  a 
substantial  one,  although  it  may  have  been  so  when  the  con- 
tract was  to  have  been  performed,  and  the  trial  court  was 
authorized  to  compel  the  defendant  to  perform  it. 

In  Greenblatt  v.  Hermann  (144  K".  Y.  13,  20),  which  was  a 
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case  in  many  respects  similar  to  this,  Andrews,  Ch.  J.,  said: 
"  We  think  it  would  be  in  accordance  with  equitable  principles 
to  permit  the  plaintiff  now  to  take  the  title  tendered.  The 
objection  taken  by  him  was  not  wanton  or  frivolous.  *  *  * 
Both  parties  in  their  pleadings  ask  for  specific  performance 
against  the  other,  showing  that  neither  had  elected  to  consider 
the  contract  at  an  end  by  the  tender  and  rejection  of  the  deed." 
And  the  court  held  that  the  plaintiff  had  made  no  case  for 
recovering  back  the  purchase  money,  but  that  it  should  be 
sent  back  for  a  new  trial  to  enable  him  to  obtain  a  decree  for 
specific  performance. 

Day  v.  Hunt  (112  N.  Y.  191)  is  to  the  effect  that  where 
there  has  been  no  apparent  intention  to  abandon  an  agreement 
and  time  is  not  of  the  essence  of  the  contract,  there  being 
some  justification  for  a  refusal  to  accept  the  performance  ten- 
dered, the  remedy  by  specific  performance  is  proper. 

While  it  is  manifest  that  time  was  not  of  the  essence  of  this 
contract,  it  might  have  been  made  so  by  reasonable  notice  by 
either  party.  Vet  no  such  notice  was  given,  but,  on  the  con- 
trary, each  of  the  parties  continued  to  insist  that  specific  per- 
formance should  be  had  if  a  good  title  could  be  given.  As  it 
appeared  on  the  day  of  the  trial  from  the  evidence  that  the 
defendant  could  convey  to  the  plaintiff  a  reasonably  good  title, 
which  he  declared  himself  willing  to  accept,  it  is  obvious  that 
the  court  was  justified  in  decreeing  specific  performance,  and 
that  the  judgment  is  correct  and  should  be  affirmed. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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The  People  of  the  State  of  New  York  ex  rel.  Albert  A. 
Jordan,  Appellant,  i\  James  J.  Martin  et  al.,  Commis- 
sioners, Composing  the  Board  of  Police  of  the  Police 
Department  of  the  City  of  New  York,  Respondents. 

1.  New  York  City  —  Trials  in  Police  Department  —  Rule  as  to 
Service  of  Notice.  The  rule  of  the  police  department  of  the  city  of 
New  York,  that  when  charges  have  been  preferred  against  a  member 
of  the  force,  specifications,  with  a  notice  of  the  time  and  place  of  trial, 
shall  be  served  upon  the  party  charged,  two  days  before  the  trial,  having 
been  prescribed  by  the  board  of  police  under  the  authority  of  a  statute 
(Consolidation  Act.  L.  1882,  ch.  410,  §§  250,  272),  has  the  force  of  a 
statute  to  the  extent  that  the  authority  conferred  was  complied  with,  and 
so  long  as  it  continues  in  force  is  as  binding  upon  the  members  of  the  board 
as  it  is  upon  the  members  of  the  force. 

2.  Compliance  with  Rule  Essential  to  Jurisdiction.  Compliance 
with  the  rule  of  the  department  prescribing  two  days'  notice  of  trial  is 
essential  to  the  jurisdiction  of  the  police  commissioners  to  try  and  remove 
a  member  of  the  force;  and  if  a  trial  is  had  without  the  prescribed  notice 
having  been  given  or  waived,  the  commissioners  fail  to  pursue  the  author- 
ity conferred  upon  them  in  the  mode  required  by  law. 

3.  Date  of  Service  op  Notice  op  Trial  —  Return  to  Certiorari. 
Where  the  failure  to  give  the  two  days'  notice  of  trial  prescribed  by  the 
rules  of  the  police  department  is  the  gravamen  of  the  petition  for  a  writ 
of  certiorari  to  review  the  action  of  the  commissioners  in  removing  the 
relator  from  the  force,  and  the  return  states  two  dates  of  service,  one, 
which  would  have  been  in  time,  being  stated  indefinitely,  as,  "on  or 
about,"  and  the  other,  which  was  not  in  time,  being  stated  definitely  in 
an  admission  of  service  made  part  of  the  return,  the  date  definitely  stated 
may  be  deemed  controlling. 

4.  Waiver  of  Notice  of  Trial.  Where  a  member  of  the  police  force, 
against  whom  charges  have  been  preferred,  is  put  upon  trial  before  a 
commissioner  without  having  received  the  two  days'  notice  of  trial 
prescribed  by  the  rules  of  the  department,  and,  after  the  refusal  of  a 
request  for  adjournment,  is  asked  whether  he  is  guilty  or  not,  and  is 
thereupon  sworn  as  a  witness  and  answers  that  he  is  guilty,  such  answer 
is  not  to  be  deemed  a  waiver  of  notice  of  trial,  so  as  to  confer  jurisdiction 
upon  the  commissioners  to  remove  him,  where  his  additional  statements  on 
the  trial,  and  the  subsequent  proceedings  had,  show  that  such  answer  was 
not  intended,  regarded  or  accepted  as  a  plea  of  guilty. 

PeoitU  ex  nL  Jordan  v.  Martin,  10  App.  Div.  625,  reversed. 

(Argued  March  l.">,  1897;  decided  March  23,  1897.) 
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Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Novem- 
ber 16, 1896,  which  affirmed,  on  certiorari,  an  order  made  by  the 
respondents  dismissingthe  relator  from  the  police  force  of  the 
police  department  of  the  city  of  New  York. 

On  the  30th  of  August,  1S94,  the  relator,  who  for  seven 
years  had  been  a  patrolman  of  the  police  force  of  the  city  of 
New  York,  was  charged  "  with  conduct  unbecoming  an  offi- 
cer." The  charge  embraced  the  following  specifications: 
First,  that  he  "  obtained  leave  of  absence  from  6  p.  m.  August 
29,  until  6  a.  m.  August  30, 1894,  by  falsely  representing  that 
he  was  to  attend  a  funeral  from  Kings  Bridge  to  Kingston,  X. 
Y.,  on  August  29,  1894."  Second,  that  he  "failed  to  report 
at  the  sixth  precinct  station  house  at  the  expiration  of  his  leave 
of  absence,  the  facts  of  his  arrest  at  the  34th  street  ferry, 
charged  with  disorderly  conduct,  &c." 

The  relator  was  adjudged  guilty  of  these  charges  by  the 
board  of  police  commissioners  and  dismissed  from  the  force. 
In  his  petition  for  a  writ  of  certiorari  to  review  this  deter- 
mination, he  alleged,  among  other  things,  that  said  charges 
were  served  upon  him  Sept.  6,  1894,  at  5:45  p.  m.,  with  a 
notice  requiring  him  to  appear  for  trial  the  next  day  at  9:30 
a.  m.,  and  that  he  was  thereby  deprived  of  the  forty-eight 
hours'  notice  required  by  law  and  the  rules  of  the  police 
department ;  that  he  was  compelled  to  perform  police  duty 
until  midnight  of  Sept.  6th,  yet  his  request  for  time  to  pro- 
cure witnesses,  who  could  have  shown  him  to  be  innocent, 
was  refused.  The  affidavits  of  some  of  the  witnesses,  tend- 
ing to  show  that  the  first  specification  was  without  any  founda- 
tion and  explaining  the  second,  were  annexed  to  the  petition. 

The  commissioners  alleged  in  their  return  that  "on  or 
about  the  31st  day  of  August,  1894,  a  notice  that  the  said 
charge  had  been  preferred  and  of  the  time  and  place  when 
the  same  would  be  publicly  examined  into,  was  duly  served 
upon  the  relator  and  the  service  of  the  same  duly  admitted 
by  him,"  a  copy  of  the  admission  of  service  being  annexed 
to  and  made  a  part  of  the  return  in  the  words  following:  **I 
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admit  due  personal  service  on  me  of  copies  of  the  above 
complaint,  charges,  specifications  and  notice  of  examination 
this  6th  day  of  September,  1894."  The  return  further 
showed  that  on  September  7th,  at  half-past  nine  in  the  fore- 
noon, which  was  the  time  specified  in  said  notice,  the  relator 
appeared  before  one  of  the  commissioners  and  the  charge 
was  read.  Before  anything  else  was  done  the  relator  said,  "  I 
would  like  to  have  this  case  adjourned.  I  was  only  notified 
last  night  of  my  trouble,  and  I  have  not  had  an  opportunity 
of  getting  my  witnesses."  Without  any  response,  the  com- 
missioner asked  the  following  question  :  "  Officer  Jordan,  are 
you  guilty  or  not  guilty  ? "  The  relator  said  nothing  until  he 
was  sworn  as  a  witness,  and  he  then  appears  to  have  answered 
the  question  previously  put  to  him  as  follows :  "  I  am  guilty ; 
yes,  sir."  The  commissioner  thereupon  called  four  witnesses 
whose  testimony  tended  to  sustain  the  charges  preferred 
against  the  relator,  who  asked  no  questions  and  took  no  part 
in  the  trial,  except  to  say  that  he  would  like  to  make  a  state- 
ment, and  upon  consent  being  given,  lie  stated  facts  tending 
to  show  that  he  was  not  guilty  of  the  first  specification,  nor 
of  the  disorderly  conduct  alleged  in  the  second,  although  in 
response  to  questions  put  by  the  commissioner  he  admitted 
that  he  failed  to  report,  at  the  expiration  of  his  leave  of 
alienee,  that  he  had  been  arrested  for  disorderly  conduct. 

About  six  weeks  after  the  trial,  and  on  the  19th  of  October, 
1894,  the  board  of  police  commissioners,  by  a  majority  vote, 
made  an  order  reciting,  among  other  things,  that  "  the  said 
charges  having  been  duly  brought  to  a  hearing  and  duly  tried, 
heard,  publicly  examined  and  investigated  *  *  *  and 
due  deliberation  thereon  had  *  *  *  it  is  resolved,  declared, 
ordered  and  adjudged  that  the  said  charges  are  true  and  that 
the  said  Albert  A.  Jordan  be  and  he  is  hereby  dismissed  from 
the  police  force  of  the  police  department  of  the  city  of  Xew 
York." 

The  Appellate   Division    affirmed  the  proceedings  of  the 
respondents,  and  the  relator  appealed  to  this  court. 
40 
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John  M.  Tierney  for  appellant.  The  relator  did  not 
receive  the  two  days'  notice  of  hearing  prescribed  by  the  rules. 
{People  ex  rel  Miller  v.  Wurster,  149  X.  Y.  549 ;  People  <x 
rel.  Devery  v.  Martin,  13  Misc.  Rep.  24.)  The  respondent* 
had  no  power  to  dismiss  the  relator  without  giving  him  two 
days'  written  notice  of  his  trial  on  charges.  (People  ex  rel 
MeAleer  v.  French,  119  X.  Y.  505 ;  People  ex  rel.  McKenm 
v.  Martin,  1  A  pp.  Div.  420;  People  ex  rel.  Weston  v. 
McClave,  123  X.  Y.  512;  In  re  Moore,  108  X.  Y.  280.) 
There  was  no  waiver  by  the  relator  of  his  right  to  a  proper 
trial.  (People  ex  rel.  Weston  v.  McClave,  123  X.  Y.  517; 
People  ex  rel.  Devery  v.  Martin,  13  Misc.  Rep.  26;  People- 
ex  rel.  McKenna  v.  Martin,  1  A  pp.  Div.  421  ;  People  ex  rd. 
MeAleer  v.  French,  119  X.  Y.  505;  People  ex  rel.  O'liauv. 
Mac  Lean,  44  X.  Y.  S.  R.  916 ;  People  ex  rel  Ilogan  v. 
French,  119  X.  Y.  493.)  The  relator  was  substantially  preju- 
diced by  the  irregularity  complained  of.  (People  ex  rel. 
Major,  etc.,  v.  Nichols,  79  X.  Y.  588  ;  People  ex  rel.  Lee  v. 
Doolitile,  44  Hun,  293  ;  People  ex  rel.  Seery  v.  Police  Com- 
missioners, 55  How.  Pr.  454;  In  re  Cross,  85  Hun,  35S; 
People  ex  rel.  O'Jian  v.  Mac  Lean,  44  X.  Y.  S.  R.  915.) 

Francis  M.  Scott  and  Terence  Farley  for  respondents.  The 
order  appealed  from  is  not  reviewable  in  this  court.  (People 
ex  rel.  Waldman  v.  Police  Comrs.,  82  N.  Y.  508;  Peopk  ex 
rel.  ffaneman  v.  lax  Comrs. ,  85  X.  Y.  655  ;  People  ex  rel. 
C.  M.  Ins.  Co.  v.  Tax  Comrs.,  144  X.  Y.487.)  The  respond- 
ents had  jurisdiction,  there  was  evidence  legitimately  tend- 
ing to  support  their  decision,  no  rule  of  law  was  violated  to 
the  prejudice  of  the  relator,  the  judgment  of  the  Appellate 
Division  is  final  and  conclusive,  and  this  court  is  without 
power  to  entertain  this  appeal.  (Code  Civ.  Pro.  §  2140? 
People  ex  rd.  Hart  v.  Fire  Co?nrs.,  82  X.  Y.  360;  Peopl* 
ex  rel.  Haines  v.  Smithy  45  X.  Y.  772 ;  People  ex  rel.  Folk 
v.  Bd.  of  Police  cfr  Esc  he,  69  X.  Y.  411 ;  People  ex  rel 
Murphy  v.  French,  92  X.  Y.  310;  People  ex  rel,  MeCaber. 
Fire  Comrs.,  106  X.  Y.  257;  People  ex  rel,  Coyle  v.  Martin. 
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142  N.  Y.  352.)  The  petition  is  radically  defective,  in  that  it 
does  not  contain  the  jurisdictional  allegation  that  the  adjudi- 
cation which  is  sought  to  be  reviewed  finally  determines  the 
rights  of  the  parties  with  respect  to  the  matter  sought  to  be 
reviewed.  (Code  Civ.  Pro.  £§  2122,  2127.)  The  record,  as 
returned  by  the  respondents,  imports  absolute  verity,  and  must 
be  taken  as  conclusive,  and,  for  the  purpose  of  contradicting 
the  return,  matters  not  contained  therein  will  not  be  consid- 
ered. (People  v.  Powers,  19  Abb.  Pr.  99 ;  People  ex  rel. 
Gage  v.  Lohnas,  54  Hun,  604 ;  People  ex  rel.  Sims  v.  Eire 
Comrs.,  73  N.  Y.  437;  People  ex.  rel.  Cumin  ings  v.  Koch,  2 
N.  Y.  S.  R.  110;  People  ex  rel.  Kill  ilea  v.  Roosevelt,  7App. 
Div.  308;  People  ex  rel.  Pre**  Pub.  Co.  v.  Martin,  142  N. 
Y.  228  ;  People  ex  rel.  Miller  v.  Wurster,  149  N.  Y.  554.) 
A  plea  of  guilty  cures  all  formal  defects,  even  in  an  indict- 
ment, and  is  equivalent  to  a  conviction  as  upon  a  verdict  of 
guilty.  (Commonwealth  v.  Hinds,  101  Mass.  210  ;  Caspar 
v.  State,  27  Ohio  St.  572 ;  State  v.  Knowles,  34  Kans.  393  ; 
People  v.  Carter,  88  Hun,  304 ;  4  Black.  Com.  329 ;  1  Chitty 
on  Crim.  Law,  429  ;  Crow  v.  State,  6  Tex.  334  ;  1  Bishop  Crim. 
Pro.  795  ;  People  ex  rel.  Evans  v.  McEwen,  67  How.  Pr.  105  ; 
People  v.  Luhy,  57  X.  W.  Rep.  1092;  Green  v.  Comm.,  12 
Allen,  155 ;  Comm.  v.  Horton.,  9  Pick.  206 ;  Reg.  v.  Tell,  9 
C.  &  P.  346,  348;  State  v.  Buck,  13  N.  W.  Rep.  342; 
Mastromadu  v.  State  %  60  Miss.  86.)  The  relator's  motion  for 
an  adjournment  was  addressed  to  the  discretion  of  the  board, 
and  there  is  no  evidence  in  the  records  that  it  was  abused. 
(People  v.  Vermilyea,  7  Cow.  369  ;  People  ex  rel.  Linehan 
v.  Martin,  89  Hun,  373 ;  People  ex  rel.  Doherty  v.  Police 
Comrs.,  84  Hun,  64;  People  ex  rel.  Devery  v.  Martin,  13 
Misc.  Rep.  21 ;  People  ex  rel.  Glennon,  v.  Martin,  13  Misc. 
Rep.  9.)  In  reviewing  the  determination  of  the  respondents 
the  courts  will  not  ordinarily  go  further  in  the  case  than  to 
examine  whether  the  evidence  presented  against  the  accused 
is  sufficient,  upon  the  whole,  taking  everything  into  consid- 
eration, to  warrant  the  conclusion  reached  by  the  board. 
(People  ex  rel.  Morgan  v.  Roosevelt,  5  App.  Div.  328 ;  People 
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ex  rel.  Lang  v.  Martin,  5  App.  Div.  217.)  The  defective 
notice  was  at  most  a  mere  irregularity  and  did  not  deprive 
the  respondents  of  jurisdiction  to  act.  ^Wade  on  Xotice, 
§  1160 ;  Browu  on  Jurisdiction,  §  41 ;  Alderson  on  Judicial 
Writs  &  Process,  §g  14,  15.)  The  interests  of  the  service 
required  that  a  wide  discretion  should  ho  vested  in  the  com- 
missioners in  determining  what  conduct  is  unbecoming  an 
officer,  and  their  judgment  on  this  j>oint,  unless  there  is  a 
total  absence  of  evidence  to  sustain  it,  ought  not  to  be  dis- 
turbed. {People  c.c  rel.  Hart  v.  Fire  Cotnnt.,  82  X.  Y.  358; 
People  ex  rel.  Maxternon  v.  French,  110  N.  Y.  494.) 

Vann,  J.  The  government  of  the  police  department  of 
the  city  of  New  York  is  con  tided  by  law  to  a  board  of  police, 
consisting  of  four  commissioners,  who  are  empowered  to 
make  "  rules  and  regulations  of  general  discipline  of  the  sub- 
ordinates under  their  control,  but  in  strict  conformity  to  the 
provisions  of  M  the  Consolidation  Act.  (L.  1SS2,  ch.  410,  §§  37 
and  250.)  "  Members  of  the  police  force  M  are  "  removable  only 
after  written  charges  *  *  *  have  l>een  preferred  against 
them,  and  after  the  charges  have  been  publicly  examined  into, 
upon  such  reasonable  notice  to  the  person  charged,  and  in  such 
manner  of  examination  as  the  rules  and  regulations  of  the 
board  of  police  may  prescribe."  (Id.  $  272.)  Pursuant  to 
this  authority  the  board  of  police  prescribed,  by  rule  number 
189,  that  "  when  written  charges  shall  be  preferred  against  any 
member  of  the  police  force,  they  shall  be  tiled  with  the  chief 
clerk ;  whereupon  specifications  of  the  charges,  with  a  notice 
of  the  time  and  place  of  trial,  shall  be  served  upon  the  party 
charged,  two  day  a  before  the  trial,  the  days  of  such  service 
being  counted  as  one  of  the  two  davs.  Anv  member  luav 
admit  the  same  in  writing  on  a  copy  of  the  papers  served,  but 
no  statement  in  explanation  or  mitigation  of  punishment  shall 
be  made  on  the  papers."  As  this  rule  was  made  under  the 
authority  of  a  statute,  it  has  the  force  of  a  statute  to  the 
extent  that  the  authority  conferred  was  complied  with,  and 
was  as  binding  upon  the  members  of  the  police  board  as  it  was 
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upon  the  members  of  the  police  force.  {Matter  of  Moorey 
108  X.  Y.  280  ;  People  ex  rel.  McKenna  v.  Martin,  1  App. 
Div.  420, 422.)  It  prescribed  what  the  commissioners  regarded 
as  a  reasonable  notice  under  the  statute,  and,  as  long  as  it  con- 
tinued in  force,  it  could  not  be  departed  from  by  them  with- 
out the  consent  of  the  officer  against  whom  charges  had  been 
preferred.  Compliance  with  the  rule  was  essential  to  the 
jurisdiction  of  the  police  commissioners  to  try  the  relator  and 
punish  him.  He  was  entitled  to  the  prescribed  notice  in  order 
to  consult  counsel,  decide  how  to  plead,  subpoena  witnesses 
and  prepare  for  trial.  He  had  a  right  to  insist  npon  the  full 
time,  and  unless  it  was  given  him,  or  he  waived  his  right 
thereto,  the  commissioners  failed  to  pursue  the  authority  con- 
ferred upon  them  in  the  mode  required  by  law.  (Code  Civ. 
Pro.  §  2140.) 

While  it  is  stated  in  the  return  that  notice  was  served  on 
the  relator  "on  or  about  the  31st  day  of  August,  1894,"  which 
would  have  been  in  time,  the  admission  of  service,  which  is 
made  a  part  of  the  return,  shows  that  service  was  not  made 
until  September  0,  1S94,  which  was  not  in  time.  As  the  first 
date  is  loose  and  uncertain,  while  the  second  is  precise  and 
definite,  we  think  that,  in  view  of  the  specific  allegations  of 
the  petition  upon  the  subject,  the  date  of  the  admission  should 
control.  The  failure  to  give  the  notice  required  by  the  rules 
is  the  gravamen  of  the  petition  for  the  writ,  and  the  attention 
of  the  commissioners  was  specifically  called  to  that  point  as 
the  one  chiefly  relied  upon  to  reverse  their  determination. 
Therefore,  when  they  return  two  dates,  one  of  which  is 
indefinite,  while  the  other  is  exact,  a  reasonable  construction 
of  the  return,  in  order  to  ascertain  their  meaning,  requires  us 
to  assume  that  they  meant  the  latter.  This  conclusion  is 
confirmed  by  the  proceedings  upon  the  trial  for,  as  soon 
as  the  charge  was  read,  the  relator  asked  for  an  adjourn- 
ment, and  stated  that  he  was  not  notified  of  the  charge  until 
the  night  before,  to -which  no  response  appears  to  have  been 
made.  As  the  precise  time  was  known  to  be  essential,  if  the 
commissioners  wished  to  return  August  31st  as  the  date  of 
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service,  they  should  have  said  ho  definitely,  without  the  use  of 
a  vague  and  elusive  word   like  "  about."     Since  the  relator 
did  not  have  such  notice  as  the  rules  require,  the  only  ques- 
tion  remaining  is  whether  he  waived    his  right  thereto  by 
pleading  guilty.     The  circumstances  attending  the  entry  of 
this  alleged  plea  were  peculiar.      After  he  made  his  applica- 
tion  for  an    adjournment,  which    was   disregarded,  he  was 
asked  bv  the  commissioner  in  charge  of  the  trial  whether  he 
was  "guilty  or  not  guilty.''     Before  he  answered  this  ques- 
tion he  was  sworn,  apparently  as  a  witness  against  himself,  and 
he  then  replied  that  he  was  guilty,  although,  when  permitted 
to  make  a  statement,  he  declared,  in  substance,  that  he  was  not 
guilty  of  any  part  of  the  charge  except  the  failure  to  report. 
If  the  time  to  which  he  was  entitled  under  the  rules  to  con- 
sult with  counsel  and  decide  what  course  to  adopt  had   been 
given  him,  it  does  not  follow  that  he  would  have  answered  the 
question   of  the  commissioner  as   he  did.     Ignorant   of    his 
rights,   without   counsel    or    witnesses,    he   stood   before  his 
superior  officer  and  judge  virtually  helpless  and  mute,  because 
he  had  not  been  given  the    time  and  opportunity  to  defend 
that  the  law  prescribes  both  for  the  guilty  and  the  innocent 
If  he  had  refused  to  answer,  it  might  have  been  treated  as 
"  an  act  of     *     *     *     disrespect  toward  a  superior  officer," 
warranting  his  dismissal  from  the  force  under  rule  193,  and  if 
he  answered  at  all,  as  he  had  been  sworn,  he  was  obliged 
to  tell  the  truth.     The  commissioner,  however,  had  no  right  to 
put  him  on  trial  at  that  time,  because  due  notice  had   not 
been  given.     Hence  there  was  no  right  to  require  him  to  be 
sworn  or  to  answer  any  question  after  he  was  sworn,  as  that 
was   a  part   of  the   trial.      If  there  was  no  power  to   then 
investigate  the  charges,  there  was  no  power  to  compel  him  to 
say,  under  oath,  whether  he  was  guilty  or  not.     Under  these 
circumstances,    the   relator   cannot    fairly    be   held   to    have 
intended  a  waiver  of  his  rights.     We  do  not  regard  his  answer, 
thus  given,  as  a  plea  of  guilty,  because  it  was  not  given   until 
after  he  had  been  sworn,  when  it  became  a  matter  of  com- 
pulsion.    His  request  for  an  adjournment  in   order    to  get 
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witnesses  shows  that  lie  did  not  intend  to  plead  guilty.  It  was 
not  a  voluntary  confession  of  guilt,  understandingly  made  and 
intended  to  have  the  effect  that  is  ordinarily  given  to  a  plea  of 
guilty.  The  commissioner  apparently  was  of  this  opinion  him- 
self, for  he  proceeded  with  the  trial,  swore  and  examined 
several  witnesses  and  gave  the  relator  an  opportunity  to  cross- 
examine,  which  was  declined.  During  the  trial  he  asked  the 
relator  several  questions,  and  among  them  were  the  following, 
together  with  the  answers  thereto,  viz. :  "  Q.  Is  it  true, 
Officer  Jordan,  that  you  falsely  represented  that  you  were 
going  to  attend  a  funeral  from  Kings  Bridge  to  Kingston,  and 
obtained  leave  of  absence  on  that  ground  ?  A.  I  obtained  leave 
of  absence  to  attend  a  funeral  in  Kingston,  which  I  have  on 
two  other  occasions  where  the  rest  of  the  family  is  buried. 
I  didn't  know  anything  about  the  change  of  the  burial 
place  until  I  got  home  Wednesday  morning.  Q.  Is  it  true 
that  you  failed  to  report  at  the  expiration  of  your  leave  of 
absence  that  yon  had  been  arrested  for  disorderly  conduct? 
A.  Yes.  Q.  That  is  true  I  A.  Yes/'  It  is  now  said  that 
the  entire  investigati'm  was  simply  to  aid  the  police  board  in 
fixing  the.  punishment,  but  it  does  not  so  appear  from  the 
return,  which  states  in  substance  that  "  the  said  charges"  were 
*'  duly  brought  to  a  hearing  and  duly  tried,  heard,"  etc. ;  that 
*"  the  proofs  and  allegations  in  relation  to  said  charges  "  were 
"duly  taken  and  recorded  *  *  *  and  due  deliberation 
thereon  had,"  whereupon  it  was  u  ordered  and  adjudged  that 
the  said  charges  are  true,"  and  that  the  relator  should  be  dis- 
missed. This  shows  that  the  commissioner  neither  regarded 
nor  accepted  the  relator's  answer  to  the  question  put  as  a  plea 
of  guilty.  When  the  full  board  considered  the  case  they  did 
not  convict  the  relator  upon  any  such  plea,  but  upon  u  the 
proofs  and  allegations/'  Xeither  the  return  proper,  nor  the 
order  of  conviction  which  is  made  a  part  thereof,  states  that 
the  relator  was  convicted  upon  a  plea  of  guilty,  but  on  the 
contrary  the  theory  of  procedure  as  interpreted  by  the  com- 
missioners themselves  is  that  lie  was  convicted  after  a  regular 
trial  and  due  consideration  of  the  evidence  taken. 
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We  think  that  there  was  no  waiver,  and  that  the  relator  was 
tried  and  convicted  in  disregard  of  the  rules  made  for  his 
protection. 

It  follows  that  the  order  of  the  Appellate  Division  should 
be  reversed,  the  proceedings  of  the  police  board  annulled  and 
the  relator  reinstated,  with  costs. 

Andrews,  Ch.  J.,  O'Brien  and  Bartlett,  J  J.,  concur; 
Gray,  Haioht  and  Martin,  J  J.,  dissent. 

Order  reversed. 


In  the  Matter  of  the  Estate  of  John  Callahan,  Deceased. 
Mary  A.  McGuire,  Executrix,  Appellant ;  Louisa  Leach, 
Respondent. 

1.  Executors  and  Administrators — Claims  against  Estate.  The 
mere  silence  on  the  part  of  an  executor  or  administrator  after  the  pre- 
sentation of  a  claim  under  the  statute  against  the  decedent's  estate, 
accompanied  by  lapse  of  time,  will  not  in  any  case  preclude  the  repre- 
sentative from  thereafter  contesting  its  validity. 

2.  Jurisdiction  of  Surrogate— Disputed  Claims.  When  a  claim 
against  the  estate  is  disputed  in  the  account  of  an  executor  or  adminis- 
trator, the  mere  fact  that  he  had  maintained  silence  in  respect  thereto 
since  its  presentation,  does  not  render  the  claim  an  established  one  so  as 
to  give  the  surrogate  jurisdiction  to  decree  its  payment  on  settlement  of 
the  representative's  account,  under  section  2743  of  the  Code  of  Civil 
Procedure  as  it  stood  in  1894. 

Matter  of  Callahan,  87  Hun,  210,  reversed. 

(Argued  March  16,  1897;  decided  March  23,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
27,  1S95,  which  affirmed  a  decree  of  the  Surrogate's  Court  of 
New  York  county,  made  December  3,  1S94,  on  the  final  set- 
tlement of  the  account  of  the  executrix  of  John  Callahan, 
deceased,  which,  among  other  tilings,  directed  the  payment  of 
the  claim  of  one  Louisa  Leach  against  his  estate. 

John  Callahan  died  April  13,  1S89,  leaving  a  will  whereby 
he  gave  his  entire  estate   to    Mary   A.   McGuire,  whom  he 
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appointed  sole  executrix,  and  to  whom  letters  testamentary 
were  issued  May  24th,  1SS9.  Prior  to  his  death,  and  on 
December  4th,  1888,  he  bid  off  at  public  auction  a  house  and 
lot  in  the  city  of  New  York,  belonging  to  Louisa  Leach,  for 
the  sum  of  "817,200.  By  the  terms  of  sale  ten  per  cent  of  the 
purchase  money  was  to  be  paid  on  the  day  of  sale  and  the 
balance  on  the  4th  day  of  January,  1889,  when  the  deed  was 
to  be  given.  The  purchaser  was  to  have  a  good  title,  free 
and  clear  of  all  incumbrance.  The  purchaser  Callahan  paid 
the  ten  per  cent  to  the  auctioneer  as  required  by  the  terms  of 
sale,  but  refused  to  complete  his  purchase.  The  premises  were 
then  resold  for  account  of  Callahan,  January  30th,  1890,  for 
$16,400,  and  the  claim  in  question  was  for  the  difference 
betwen  the  sum  for  which  the  premises  were  sold  to  Callahan 
and  the  price  obtained  on  the  resale.  The  claimant  brought 
an  action  against  Callahan  in  his  lifetime  to  recover  this  differ- 
ence, but  he  having  died  before  trial,  the  executrix  was  substi- 
tuted as  defendant  in  his  place,  and  she  put  in  a  verified  answer 
denying  the  liability  of  Callahan,  and  subsequently  the  plain- 
tiff discontinued  the  action.  The  claimant  immediately  there- 
after brought  an  action  against  the  auctioneers  to  recover  the 
sum  of  81,720  paid  by  Callahan  to  them  at  the  time  of  the 
purchase.  The  defendants  answered  denying  the  right  of  the 
plaintiff  to  recover  the  sum  claimed,  and  alleging  failure  on 
the  part  of  the  plaintiff  to  perform  her  contract.  This  action 
was  brought  to  trial  and  the  complaint  was  dismissed.  There- 
after, on  the  20th  day  of  April,  1891,  Louisa  Leach,  the  plain- 
tiff in  the  actions  mentioned,  caused  to  be  served  on  the  execu- 
trix of  Callahan  a  verified  claim  for  the  loss  alleged  to  have 
been  sustained  by  her  from  the  refusal  of  Callahan  to  com- 
plete his  purchase  at  the  auction  sale,  giving  the  particulars 
substantially  as  heretofore  stated,  and  stating  the  amount  of 
such  los6  at  $870.70.  The  executrix  took  no  notice  of  the  claim 
and  had  no  conversation  with  the  claimant  on  the  subject,  but 
remained  passive  and  silent,  neither  disputing  nor  rejecting  the 
claim,  or  on  the  other  hand  admitting  it,  unless  her  silence  can  be 
considered  as  an  admission.  In  February,  lb92,  the  claimant 
41 
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presented  to  the  surrogate  a  petition  duly  verified,  alleging  that 
she  was  a  creditor  of  the  decedent,  the  circumstances  out  of 
which  her  claim  arose,  the  granting  of  letters  testamentary; 
that  more  than  eighteen  months  had  elapsed  since  they  were 
granted,  and  that  the  executrix  had  tiled  no  account,  and  pray- 
ing that  a  citation  l>e  issued  to  the  executrix,  requiring  her  to 
show  cause  "  why  she  should  not  render  and  settle  her  account 
as  executrix  of  John  Callahan,  deceased/'  The  petition  did 
not  ask  for  the  payment  of  the  claim  of  the  petitioner.  The 
surrogate  issued  a  citation  pursuant  to  the  prayer  of  the  peti- 
tion, and  on  the  return  day  the  executrix  filed  a  verified 
answer,  in  which  she  stated  that  "  there  is  nothing  due  to  the 
petitioner  herein  hy  the  said  estate,  for  the  following  reasons, 
viz.,"  and  the  answer  then  proceeds  to  state  the  reasons  in 
paragraphs,  separately  numbered.  Among  other  things,  the 
answer  alleges  the  sale  of  the  house  and  lot  at  auction,  and 
that  it  was  described  by  metes  and  bounds ;  the  purchase  by 
Callahan ;  that  by  the  terms  of  sale  the  petitioner  was  to  con- 
vey the  premises  as  advertised  and  sold,  "  free,  clear  and  dis- 
charged of  and  from  any  lien  or  liens : v  that  the  title  in  its 
entirety  and  as  sold  was  not  free  and  clear,  and  that  for  that 
reason  Callahan  refused  to  take  the  conveyance.  The  answer 
further  set  forth  the  suit  brought  against  Callahan  in  his  life- 
time "  for  the  same  cause  of  action  as  is  alleged  by  the  peti- 
tioner herein  ; "  that  the  action  was  terminated  by  a  judgment 
for  the  defendants  on  the  merits.  It  alleges  that  the  peti- 
tioner on  the  20th  day  of  April,  1S91,  served  her  claim  on  the 
executrix,  and  that  it  was  rejected  by  her,  and  that  more  than 
six  months  having  elapsed  subsequent  to  such  rejection,  the 
claim  was  barred. 

The  surrogate,  on  the  14th  day  of  April,  1S92,  upon  the 
hearing  of  the  petition,  made  an  order  requiring  the  execu- 
trix to  file  an  account.  The  executrix,  in  pursuance  of  the 
order,  filed  her  account  duly  verified,  in  which,  among  other 
things,  she  stated  that  the  only  claim  against  the  estate  of  the 
decedent  at  his  death  was  the  claim  of  the  petitioner,  **  which 
claim  I  have  always  and  do  still  dispute."     The  petitioner 


j 


1S97.]  Matter  ok  Callahan.  323 

N.  Y.  Rep.]  Points  of  counsel. 


tiled  objections  to  the  account  on  the  ground,  among  others, 
that  "  it  fails  to  state  that  the  petitioner's  claim  is  now  due 
and  payable  from  the  estate."  The  surrogate  referred  the 
account  and  the  objections  to  a  referee  "  to  inquire  into  the 
jurisdictional  facts  "  aud  to  examine  and  report.  The  referee 
reported,  among  other  things,  that  the  "  said  claim  of  Louisa 
Leach  has  been  established  against  the  estate  of  said  decedent 
and  should  be  paid  to  the  said  Louisa  Leach."  The  report 
was  confirmed  by  the  surrogate  and  a  decree  was  made  finally 
settling  the  accounts  of  the  executrix,  and  adjudging,  among 
other  things,  that  the  executrix  pay  to  the  petitioner  her  claim, 
amounting  to  $370.70,  with  interest  from  January  4,  1889, 
and  the  sum  of  $270.16  for  her  costs  on  the  accounting.  The 
executrix  appealed  from  the  decree  to  the  General  Term, 
where  it  was  affirmed,  and  from  such  affirmance  appeals  to 
this  court. 

Thomas  J.  McKee  and  Daniel  G.  Rollins  for  appellant. 
The  authority  of  a  surrogate  to  direct  the  payment  of  a  claim 
in  a  decree  settling  an  account  is  limited  to  claims  that  are  not 
disputed  or  that  have  been  established.  (McXulty  v.  Ilvrd, 
72  X.  Y.  520;  Bevan  v.  Cooper,  72  N.  Y.  317;  Tucker  v. 
Tucker,  4  Keyes,  136;  Curtis  v.  Stihcell,  32  Barb.  354; 
Schutz  v.  Morette,  81  Hun,  518 ;  Titus  v.  Poole,  145  N.  Y. 
414.) 

William,  W.  Niles,  Jr.,  for  respondent.  The  executrix  was 
bound  to  take  some  action  upon  the  claim  when  a  verified 
copy  of  it  was  duly  served  upon  her,  and  it  was  her  duty 
either  to  reject  it  or  offer  to  refer  it  without  delay.  {Lam- 
bert v.  Craft,  98  X.  Y.  340.)  The  executrix  was  familiar 
with  the  nature  of  the  claim,  as  she  had  been  substituted  as 
defendant  in  the  action  in  the  Court  of  Common  Pleas  in  the 
place  of  John  Callahan,  deceased,  and  as  the  claimant  was 
aware  of  this  fact,  she  had  a  right  to  suppose  that  the  execu- 
trix had  admitted  her  claim  by  failing  to  reject  it,  and  to  rely 
upon  the  implied  promise  to  pay  it,  and  having  done  so,  the 
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executrix  is  now  estopped  from  coming  into  court  after  the 
claim  is  barred  by  the  statute  and  denying  its  validity. 
{Xicoll  v.  Burke,  13  J.  &  S.  520 ;  Trustees  v.  Smith,  US  X. 
Y.  641 ;  Thompson  v.  Simpson,  128  X.  Y.  280.)  On  the  set- 
tlement of  the  account  the  snrrogate  had  the  power  to  allow 
all  debts  against  the  estate  which  were  not  disputed  or  had 
been  established.  (Code  Civ.  Pro.  §  2743.)  This  claim  had 
been  established  against  the  estate.  {Lambert  v.  Craft,  98  X. 
Y.  349.)  The  claim  was  not  disputed.  {Lambert  v.  Craft, 
98  N.  Y.  342.) 

Andrews,  Ch.  J.  The  sole  question  on  this  appeal  relates 
to  the  jurisdiction  of  the  surrogate  to  adjudge,  on  the  account- 
ing of  the  executrix  of  John  Callahan,  the  payment  of  the 
claim  of  Louisa  Leach  out  of  the  estate.  The  claim  was  based 
upon  his  refusal  to  complete  his  purchase  of  the  house  and  lot 
No.  081  Eleventh  avenue  in  the  city  of  New  York,  made  at 
public  auction  on  the  4th  day  of  December,  1889.  The  direc- 
tion for  the  payment  of  the  claim  is  contained  in  the  decree 
of  the  surrogate,  made  on  the  final  settlement  of  the  accounts 
of  the  executrix.  The  power  and  duty  of  a  surrogate  to 
adjudge  the  payment  of  debts  of  the  decedent,  on  the  settle- 
ment of  the  accounts  of  an  executor  or  administrator,  is  defined 
in  section  2743  of  the  Code  of  Civil  Procedure.  It  was  pro- 
vided in  that  section,  as  it  stood  when  the  decree  was  rendered, 
as  follows :  u  Where  the  validity  of  a  debt,  claim  or  distribu- 
tive share  is  not  disputed,  or  lias  been  established,  the  decree 
must  determine  to  whom  it  is  payable,  the  sum  to  be  paid  by 
reason  thereof,  and  all  other  questions  concerning  the  same/' 
It  is  only  where  a  claim  is  not  disputed,  or  has  become  estal>- 
lished  so  as  to  preclude  a  denial  of  its  validity,  that  the  juris- 
diction of  a  surrogate  to  decree  its  payment  attaches.  The 
statute  incorporates  the  rule,  which  had  been  settled  by  numer- 
ous decisions,  that  the  power  of  a  Surrogate's  Court  did  m»t 
extend  to  the  trial  or  determination  of  disputed  claims  against 
the  estate  of  a  decedent.  (JfeXulty  v.  Hurd,  72  N.  Y.  «*»*», 
and  fuse*  cited.)     In  this  ca-e  the  executrix,  in  her  account, 
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disputed  the  claim  in  question  in  explicit  language.  The  sur- 
rogate, therefore,  had  no  jurisdiction  to  proceed  and  adjudge 
its  payment,  unless  the  claim  had  become  an  established 
liability,  so  that  it  was  no  longer  open  to  dispute  or 
contest.  The  decree  of  the  surrogate  proceeded  upon  the 
ground  that  the  claim  had  become  indisputable.  The  only 
fact  upon  which  the  surrogate  relied  to  support  this  conclu- 
sion was  that  after  the  claim  was  presented  to  the  executrix 
on  the  20th  day  of  April,  1891,  she  made  no  sign,  neither 
rejecting  nor  expressly  admitting  it,  but  maintained  an  absolute 
silence  in  respect  to  it  for  the  period  of  nine  months,  and  up 
to  the  time  when,  upon  the  application  of  the  claimant,  she  was 
cited  to  render  an  account.  The  silence  of  the  executrix  for 
so  long  a  period  was  regarded  as  an  admission  of  the  justice 
of  the  claim,  which  she  could  not  afterwards  dispute.  Her 
silence  was,  in  view  of  the  circumstances,  much  more  consist- 
ent with  an  intention  to  disregard  the  claim,  than  to  admit 
it.  She  had  defended  the  suit  brought  for  its  enforcement, 
and  in  her  verified  answer  had  denied  its  validity.  That 
action  was  discontinued  by  the  plaintiff  and  was  followed  by 
another  brought  against  the  auctioneers  to  recover  the  ten  per 
cent  of  the  purchase  money  paid  to  them  by  the  testator  on 
the  sale,  and  which  (as  is  inferable)  was  defended  in  the 
interest  of  the  executrix.  The  claimant  having  failed  to 
secure  payment  of  her  claim  in  these  litigations,  then  pre- 
sented her  claim  to  the  executrix  and  served  the  notice  of 
April  20th,  1891.  It  is  very  difficult  to  believe  that  the  subse- 
quent silence  of  the  executrix  was  referable  to  an  intention  on 
her  part  to  abandon  her  resistance  to  the  claim,  which  had 
been  in  active  litigation  for  years.  The  decree  in  this  case  is 
an  example  of  the  danger  to  which  estates  of  decedents  may 
be  subjected,  if  the  silence  of  an  executor  or  an  administrator, 
after  presentation  of  a  claim  and  the  lapse  of  a  reasonable 
time,  concludes  the  representative  from  contesting  its  validity. 
As  between  parties  acting  in  their  own  right,  the  delivery 
by  a  creditor  to  a  debtor  of  a  claim  in  favor  of  the  former, 
followed  by  the  silence  of  the  latter,  may,  under  circumstances, 
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establish  an  account  stated.  But  the  admission  implied  from 
silence  in  that  case  constitutes  prima  facie  evidence  only  of 
the  correctness  of  the  claim.  The  burden  of  proof  may  be 
changed,  but  it  is  still  open  to  the  debtor  to  contest  its  validity. 
(LoiJcwood  v.  Thome i  IS  N.  Y.  285.)  The  surrogate  applied 
as  against  the  executrix  a  much  more  stringent  rule,  and  held 
her  concluded  by  her  silence.  We  had  occasion  to  consider 
this  general  subject  in  the  case  of  Sehutz  v.  Morette  (146  X. 
Y.  137),  and  we  are  of  opinion  that  mere  silence  on  the  part 
of  an  executor  or  administrator  after  the  presentation  of  a 
claim  under  the  statute,  accompanied  by  lapse  of  time,  will 
not  in  any  case  preclude  the  representative  from  thereafter 
contesting  its  validity.  If  the  claim  is  not  rejected,  and  on  an 
accounting  no  objection  is  taken  to  its  allowance,  then  the 
surrogate  would  be  authorized  to  treat  it  as  an  admitted  claim 
and  direct  its  payment.  But  the  claim  does  not  become  estab- 
lished from  mere  silence  of  the  executor  or  administrator. 

It  is  insisted  that  the  executrix,  in  her  answer  to  the  petition 
of  the  claimant  for  a  citation  requiring  the  executrix  to  render 
an  account,  did  not  in  direct  terms  deny  the  claim  of  the 
petitioner.  We  think  there  was  a  substantial  denial  in  the 
answer  that  the  petitioner  had  any  valid  claim  against  the 
estate.  It  certainly  was  not  admitted,  and  the  direct  denial 
on  the  accounting  of  the  existence  of  a  claim  raised  in  due 
time  the  jurisdictional  question. 

Our  conclusion  is  that  the  part  of  the  decree  of  the  surro- 
gate which  directed  the  payment  of  the  claim  in  question,  and 
awarded  costs  to  the  claimant,  was  erroneous. 

The  judgment  of  the  General  Term  and  the  decree  of  the 
surrogate  should  be  reversed,  with  costs  to  the  appellant,  and 
the  case  remitted  to  the  Surrogate's  Court,  with  directions  to 
suspend  the  entry  of  any  decree  in  the  accounting  proceeding 
ordering  the  payment  of  the  claim  of  the  petitioner,  until  she 
shall  have  established  it  before  a  competent  tribunal. 

All  concur,  except  Martin,  J.,  absent. 

Judgment  reversed. 
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Theodore  II.  Silkman,  Appellant,  r.  The  Board  of  Water 
Commissioners  of  the  City  of  Yonkers,  Respondent 

1.  Water  Rents  Not  Taxes.  Rents  charged  by  a  public  corporation 
for  water  actually  used  by  private  consumers  arc  not  in  auy  just  sense 
taxes  so  that  persons  against  whom  they  are  charged  arc  entitled  to  notice 
and  an  opportunity  to  be  heard  before  they  are  established. 

2.  Water  Rents  Distinguished  from  Taxes  —  Covenant  to  Pat. 
Where  the  owner  of  premises  supplied  with  water  under  a  statute  pro- 
viding that  the  expense  of  construction  and  maintenance  of  the  works 
shall  be  paid  by  water  rents,  if  sufficient,  and  that  any  deficiency  shall 
be  satisfied  by  a  tax,  applies  to  be  furnished  with  water,  subject  to  the 
rules  under  which  the  rates  charged  him,  governed  by  the  quantity  of 
water  consumed,  had  been  established,  his  application  is  in  effect  an 
express  covenant  on  his  part  to  pay  the  rates  charged;  and,  under  such 
circumstances,  rates  so  established  and  charged,  based  upon  the  quantity 
of  water  consumed  by  the  taker,  are  not  in  the  nature  of  taxes,  but  are 
water  rents  established  for  water  actually  supplied  to  and  used  by  the 
taker  under  an  express  contract  to  pay  for  it  at  the  rates  established. 

3.  Water  Rates  Varying  with  Amount  Used.  When,  under  a 
statute  conferring  power  to  establish  a  scale  of  rents  to  be  charged  to 
and  paid  by  private  consumers  for  the  use  of  water  in  a  municipality, 
the  question  of  consumption  is  one  of  the  elements  to  be  considered  in 
determining  the  rates,  it  is  not  unreasonable  for  the  water  authorities  to 
provide  less  rates  when  a  large  amount  of  water  is  used  than  where  a 
small  quantity  is  consumed. 

Silkman  v.  Water  Comn.,  71  Hun,  37,  affirmed. 

(Argued  March  4,  1H97;  decided  March  26,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
August  3,  1S93,  which  affirmed  a  judgment  in  favor  of  defend- 
ant entered  upon  a  decision  of  the  court  dismissing  the  com- 
plaint upon  the  merits  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Theodora  JL  SUhman^  appellant,  in  person.  The  water 
rents  authorized  by  the  act  of  the  legislature  under  which 
defendant  acted,  and  which  were  adopted  and  imposed  by  the 
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defendant,  were  taxes,  and  could  not  be  established  without 
giving  those  assessed  a  reasonable  opportunity  to  be  heard,  and 
the  rate  must  be  uniform  and  justly  apportioned.  (S.  F.  &  M 
Ins.  Co.  v.  Vil.  of  Keesevills,  148  X.  Y.  46 ;  Cooley  on  Tax- 
ation [1st  ed.],  1)8;  Smith  v.  Nashville,  SS  Tenn.  464;  Allen 
v.  Drew,  44  Vt.  174;  Burden  v.  Stein,  27  Ala.  104;  Way- 
land  v.  County  Comrs.,  4  Gray,  500 ;  Stafford  v.  Providence, 
10  R.  I.  567;  Mayor,  etc.,  v.  Bailey,  2  Den.  433;  Young 
v.  City  of  Boston,  104  Mass.  95 ;  Remsen  v.  Wheeler,  105  X. 
Y.  57S',\stuart  v.  Palmer,  74  X.  Y.  183.)  The  defendant, 
being  a  public  corporation,  supported  by  the  issue  of  bonds 
of  a  municipality,  using  the  public  streets  of  the  municipality, 
and  having  the  right  of  eminent  domain  exercised  in  its  behalf, 
is  held  to  all  the  obligations,  if  not  more,  in  reference  to  its 
dealings  with  the  public,  as  apply  to  and  control  common  car- 
riers. (Boot  v.  Z.  7.  If.  If.  Co.,  114  X.  Y.  300.)  The 
illegal  charges  were  paid  by  plaintiff  under  protest,  and  in  no 
sense  voluntarily,  as  shown  by  the  exhibits  in  evidence,  in 
order  to  save  his  property  from  being  cut  off  from  the  supply 
of  water  and  in  order  to  comply  with  the  requirements  of  the 
board  of  health  of  the  city  of  Yonkers,  and  he  is  entitled  to 
recover  such  payments  as  alleged  in  the  complaint.  (Brueeher 
v.  Village  of  Port  Chester,  101  X.  Y.  240 ;  Bowns  v.  May, 
120  X.  Y.  357.) 

Joseph  F.  Daly  for  respondent.  The  amounts  charged 
against  plaintiffs  property  and  mentioned  in  the  complaint  are 
rents  for  the  amount  of  water  actually  used  on  the  plaintiffs 
premises,  and  are  in  no  sense  a  tax,  assessment  or  lien  upon 
his  premises.  (L.  1873,  ch.  36,  §g  20,  22,  23,  28 ;  Fneland 
v.  0%Neil,  36  X.  J.  E<j.  11H> ;  37  X.  J.  Eq.  574;  State  v.  Jer- 
sey City,  14  Vroom,  135  ;  Prov.  Inst.  v.  Mayor,  ete.,  113  U. 
S.  506;  Tread  wdl  v.  Van  SrhaicJc,  30  Barb.  444;  II  ill  v. 
Thompson,  18  J.  ife  S.  165;  lit  id  v.  Mayor,  etc.,  56  Hud, 
156.)  The  rule  made  by  the  board  of  water  commissioners  L* 
reasonable,  and  within  the  power  given  to  it  by  its  act  of 
incorporation.     (Re  id  v.  Mayor,  etc.,  56  Hun,  156.) 
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Martin,  J.  The  defendant  is  a  corporation  organized  by 
and  in  pursuance  of  chapter  36  of  the  Laws  of  1873.  The 
purpose  of  that  act  was  to  provide  a  supply  of  water  to  the 
city  of  Yonkers  and  its  residents.  The  act,  after  providing 
for  the  acquisition  of  the  necessary  lands  and  the  construction 
of  a  plant  for  that  purpose,  authorized  the  board  of  water 
commissioners  to  establish  a  scale  of  rents  to  be  charged  to 
persons  using  the  water,  or  to  property  where  such  water  wras 
used,  to  be  apportioned  to  the  different  lots  or  parcels  of  land 
in  front  of  or  near  which  water  pipes  were  laid,  having  refer- 
ence to  their  dimensions,  values,  exposure  to  lire,  ordinary  or 
extraordinary  uses,  or  consumption  of  water,  as  near  as  was 
practicable,  and  from  time  to  time  to  modify,  amend,  increase 
or  diminish  such  rents.  The  act  also  provided  that,  in  case 
the  water  rents  should  prove  insufficient  to  pay  the  current 
expenses  of  maintaining  and  supporting  the  water  works  and 
the  interest  on  the  bonded  debt  authorized  by  the  act,  the 
amount  of  the  deficiency  should  be  assessed  and  become  a 
lien  upon  the  real  property  ^  ~  ~7ont  of  and  near  which  the 
water  pipes  were  laid  withir,  .ie  district  to  be  supplied  by 
water,  the  boundaries  of  which  were  to  be  fixed  by  the  com- 
mon council  in  the  manner  prescribed,  such  assessments  to  be 
made  and  collected  upon  a  separate  assessment  roll  and  by  a 
separate  warrant. 

Thus,  by  the  statute,  the  expenses  of  constructing  and  main- 
taining water  works  in  the  city  and  paying  the  interest  upon 
the  bonds  issued  for  their  construction,  were  to  be  paid  by  rents 
which  were  charged  for  the  use  of  water,  if  sufficient  for  that 
purpose.  If  insufficient,  then  a  tax  was  to  be  levied  to  pay  any 
deficiency  that  might  exist.  In  pursuance  of  the  provisions 
of  this  act,  the  defendant  established  a  scale  of  rents  to  be 
charged  to  persons  using  the  water,  which,  so  far  as  applicable 
to  the  question  in  this  ca.se,  was  governed  by  the  quantity  of 
water  consumed,  the  rate  being  reduced  in  proportion  to  the 
increase  of  the  quantity  taken. 

The  plaintiff  was  the  owner  of  premises,  in    the  city  of 
Yonkers,  known  as  numbers  58  and  t>0  Hudson  street,  upon 
42 
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which  city  water  was  used  and  charged  to  the  plaintiff  accord- 
ing to  the  scale  of  rents  established  by  the  board.  When  pre- 
sented, the  plaintiff  objected  to  the  amount  of  the  bills  for 
water  rents,  and  the  defendant  then  threatened  to  cut  off  the 
water  supplied  to  his  buildings  unless  the  rents  were  paid, 
whereupon  the  plaintiff  paid  them  under  protest.  This  action 
was  brought  to  restrain  the  defendant  from  shutting  off  the 
water,  and  to  recover  certain  of  the  rents  so  paid  upon  the 
ground  that  they  were  illegal. 

The  first  contention  of  the  plaintiff  is  that  the  water  rents 
authorized  by  this  act  and  imposed  by  the  defendant  were 
taxes,  and  could  not  be  established  without  giving  the  indi- 
vidual against  whom  they  were  charged  a  reasonable  notice 
and  opportunity  to  be  heard  as  to  their  propriety  and  equality. 

Hence,  the  first  and,  practically,  the  only  important  question 
is,  whether  the  water  rents  established  by  the  defendant  under 
the  provisions  of  this  act  were  so  far  in  the  nature  of  taxes  as 
to  entitle  the  parties  liable  therefor  to  a  notice  and  an  oppor- 
tunity to  be  heard  before  they  were  established.  It  is,  per- 
haps, true  that  the  legislature  might  have  authorized  the 
payment  of  the  cost  and  expenses  of  constructing  and  main- 
taining the  water  works  by  taxation  alone,  when  the  plaintiff 
would  have  been  entitled  to  the  notice  and  hearing  contended 
for.  But,  in  this  case,  instead  of  doing  that,  it  provided  for 
the  payment  of  a  great  portion  of  such  expenses  from  a  fnnd 
to  be  obtained  by  charging  water  rents  to  the  persons  by  whom 
the  water  was  used. 

That  there  is  a  clear  distinction  between  rents  paid  for 
water  actually  furnished  by  a  corporation  and  used  by  an 
individual,  and  the  payment  of  a  sum  in  the  nature  of  a  tax 
for  an  anticipated  benefit  arising  from  the  presence  of  water 
in  the  city,  we  have  no  doubt.  Where  an  assessment  for  water 
is  made  upon  a  vacant  lot,  no  use  being  made  of  the  water  by 
the  person  assessed,  it  may  be  that  a  sum  thus  assessed  for  a 
supposed  benefit  arising  from  the  presence  or  public  use  of 
the  water  as  distinguished  from  its  private  use  by  the  individ- 
ual, is  in  the  nature  of  a  tax,  and  that  in  such  cases  notice  and 


1897.]  Silkman  v.  Water  Commissioners.  331 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Martin,  J. 

an  opportunity  to  be  heard  are  essential  to  the  validity  of  the 
tax.  (lie /risen  v.  Wheeler,  105  X.  Y.  573  ;  Matter  of  Trus- 
tees of  Union  College,  129  X.  Y.  308.)  If  so,  that  principle 
has  no  application  here. 

While  it  is  not  denied  that  as  to  the  portion  of  the  expense 
of  constructing  and  maintaining  the  water  works  by  the 
defendant  which  was  raised  by  taxation,  the  plaintiff  was  enti- 
tled to  notice  and  an  opportunity  to  be  heard  before  any  tax 
was  levied  upon  his  property,  still,  it  cannot  be  properly  said 
that  rents  which  are  charged  for  water  actually  used  are,  in 
any  just  sense,  taxes,  so  that  persons  against  whom  they  are 
charged  are  entitled  to  notice  and  an  opportunity  to  be  heard 
before  they  are  established.  {Tread well  v.  Van  Schaick,  30 
Barb.  444*;  Hill  v.  Thompson,  18  J.  &  S.  165;  Reid  v. 
Mayor,  etc.,  56  Hun,  156;  Vreeland  v.  (PXeil,  36  X.  J.  Eq. 
399;  S.  C,  37  X.  J.  Eq.  574;  Provident  Institution  v. 
Jersey  City,  113  IT.  S.  506,  514.) 

The  authorities  cited  in  effect  hold  that  rents,  which  are 
charged  for  water  actually  used,  are  valid,  although  the  rates 
are  established  without  notice  or  opportunity  to  be  heard  by 
the  person  paying  them.  This  is  upon  the  ground  of  an 
implied  contract  between  the  parties,  it  being  said  that  as  the 
rates  are  known  to  persons  applying  for  a  supply  of  water, 
when  the  application  is  made,  it  is  in  effect  an  assent  by  the 
applicant  to  those  terms,  and  constitutes  a  contract  between 
the  parties. 

Moreover,  in  this  case,  in  the  application  made  by  the 
plaintiff,  he  asked  to  be  supplied  with  water  under  the  rates 
and  subject  to  the  rules,  regulations  and  ordinances  of  the 
board  of  water  commissioners.  It  was  by  virtue  of  these  rules 
that  the  rate  charged  had  been  established,  and,  hence,  this 
application  must  be  regarded  as  an  express  consent  upon  his 
part  to  pay  the  rates  charged.  We  are  of  the  opinion  that, 
under  these  circumstances,  the  water  rents  charged  the  plain- 
tiff were  not  in  the  nature  of  taxes,  but  were  rents  estab- 
lished for  water  actually  used  and  supplied  to  him  under  an 
express  contract  that  he  would  pay  for  it  at  the  rates  estab- 
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lished  by  the  defendant,  and,  therefore,  he  is  not  entitled 
to  either  enjoin  the  defendaut  from  collecting  them,  or  to 
recover  any  portion  of  them  paid  under  protest. 

The  claim  of  the  plaintiff,  that  the  rents  established  by  the 
defendant  were  not  authorized  by  the  act  incorporating  it,  cau- 
not  be  sustained.  In  broad  terms,  the  act  conferred  upon  the 
defendant  the  power  to  establish  a  scale  of  rents  to  be  charged 
and  paid  for  the  use  and  supply  of  water,  having  reference  to 
matters  referred  to  in  the  statute,  among  which  was  the  con- 
sumption of  water.  The  objection  made  here  is  that  the  per- 
sons who  consumed  large  quantities  of  water  were  not  charged 
as  much  per  hundred  cubic  feet  as  those  who  consumed  a  less 
amount.  Under  this  statute  the  question  of  consumption  was 
one  of  the  elements  to  be  considered  in  determining  the  rates. 
Surely,  it  cannot  be  said  to  be  unreasonable  to  provide  less 
rates  where  a  large  amount  of  water  is  used  than  where  a 
small  quantity  is  consumed.  That  principle  is  usually  present 
in  all  contracts  or  established  rents  of  that  character.  It  will 
be  found  in  contracts  and  charges  relating  to  electric  lights, 
gas,  private  water  companies,  and  the  like,  and  is  a  business 
principle  of  general  application.  "We  find  in  the  rates  as  they 
were  established  nothing  unreasonable,  or  that  would  in  auT 
way  justify  a  court  in  interfering  with  them. 

It  follows  that  the  decisions  of  the  courts  below  were  cor- 
rect, and  should  be  affirmed. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Statement  of  case. 


Cora  E.  Bliven,  Appellant,  v.  George  II.  Kobinson  et  al., 
as  Executors  and  Trustees  of  Joseph  Colwell,  Deceased, 
Respondents. 

Practice  —  Nonsuit — Decision  on  Merits.  If,  on  a  trial  by  the 
court,  after  a  motion  hy  the  defendant,  at  the  close  of  the  plaintiff's  case, 
to  dismiss  the  complaint  upon  the  ground  that  the  facts  proved  do  not 
constitute  a  cause  of  action  has  been  in  form  granted  and  the  ruling 
excepted  to,  the  plaintiff,  instead  of  resting  upon  the  decision  as 
announced,  joins  the  defendant  in  requesting  the  court  to  make  findings 
of  fact  and  conclusions  of  law  upon  all  the  issues  in  the  case,  which  is 
done,  and  a  decision  rendered  thereon  dismissing  the  complaint  upon  the 
merits,  the  plaintiff  cannot  insist  that  the  decision  is  in  effect  a  mere  non- 
suit, and  not  a  determination  of  the  action  upon  the  merits,  on  the  ground 
that  the  defendant  had  not  formally  rested  his  case. 

Bliven  v.  Robinson,  83  Hun,  208,  affirmed. 

(Argued  March  5,  1897;  decided  March  26, 1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  31,  1894,  which  affirmed  a  judgment  in  favor  of 
defendants  entered  upon  a  decision  of  the  court  dismissing  the 
complaint  upon  the  merits,  without  costs,  on  trial  at  Special 
Term. 

Also,  appeal  from  an  order  of  the  same  General  Term, 
entered  December  19,  1894,  which  affirmed  an  order  of 
Special  Term  denying  a  motion  by  the  plaintiff  to  correct  and 
modify  the  judgment  of  the  Special  Term  by  striking  out  the 
words  "  upon  the  merits,"  so  that  the  judgment  should  read  : 
That  the  plaintiff's  complaint  be  and  the  same  is  hereby  dis- 
missed, without  costs,  instead  of  reading :  That  the  plaintilFs 
complaint  be  and  the  same  is  hereby  dismissed  upon  the 
merits,  without  costs. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

Alfred  B,  Cruikshank  for  appellant.  The  adjudications 
as  well  as  the  questions  left  open   by  this  court  should  be 
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considered  in  the  determination  of  this  case ;  the  copartner- 
ship agreements  were  no  justification  for.  the  investments  by 
the  executors.     (Xat.   Bank  of  JYewburgh  v.  Bigler,  83  X 
Y.   51;  Stewart  v.  Robinson,   115   X.  Y.   338;  Bell  v.  Hep- 
worth,  134  X.  Y.   447,  448;  Ross  v.  Hardin,  79  X.  Y.  85; 
Kennedy  v.  Porter,  109  X.  Y.   548;  R.  S.   [7th  ed.]   2256; 
Schettler  v.  Smith,  41  X.  Y.  334;  Lewis  on  Perpetuities,  17U; 
Ilawley  v.  James,  16  Wend.  62 ;  Rice  v.  Barrett,  102  X.  Y 
161 ;  itow?  v.  Rose,  4  Abb.  Ct.  App.  Dec.   108 ;  In  re  Rus- 
sell, 8  X.  Y.  S.  R.   754;  Smith  v.  Edwards,  88  X.  Y.  92; 
Garvey  v.  McDevitt,  72  X.    Y.    556.)     Plaintiff  is  entitled 
to  have   any   or  all   three   of  the  papers  set  aside.     (Perry 
on  Trusts,  §  467 ;  Lewin  on  Trusts,  926 ;  Jones  v.  Jones,  120 
X.  Y.   589;  Adair  v.  Brimmer,  74   X.   Y.   554;  King  v. 
Mackellar,   109  X.   Y.   223;  Green  v.  Ro  worth,   113  X.  Y. 
462 ;  Cowee  v.  Cornell,  75  X.  Y.  99 ;  7/i  re  Smith,  95  X.  Y. 
516;  Place  \.  Hayward,   117  X.  Y.  487;  Mead  v.  Bunn, 
32  X.  Y.  275 ;  Bigelow  on  Fraud,  67,  GS,  69,  305;  Brown  v. 
TWtftf,   6(j  Barb.   175;  Bennett  v.  Judson,  21   X.  Y.   238.) 
The  investments  were  not  made  in  pursuance  of  the  powers 
vested  in  the  executors  by  the  will  and  in  pursuance  of  the 
written  requests  and  consents,  and  the  executors  were  not 
released  for  the  making  of  said  investments  or  their  acts  done 
in  relation  thereto  ratified  or  confirmed   in  any  way  whatso- 
ever.    (Aekerman   v.  Emott,  4  Barb.   626;  King  v.  Talbot, 
40  X.  Y.  76;  In  re  Keteltas,  1   Connolly,  468 ;  In  re  Jones, 
103  X.  Y.   621 ;  C.  W.    Co.   v.  Ilodenpyl,   135  X.  Y.  434; 
Hartnett  v.   Wandell,  60  X.  Y.   346 ;  Schmittter  v.  Simon, 
101  X.  Y.  554;  Wilmerding  v.   McKesson,  103  X.  Y.   329; 
Deobold   v.    Upper  mann,  111  X.   Y.    538;    In    re    Myers, 
131   X.   Y.   415,  416;  Bell  v.   Ilepworth,   134  X.  Y.  449.) 
The   erroneous   findings   of   fact   must    lead   to    a    reversal 
(Capron   v.  Thompson,  ^<S  X.  Y.  418;  Beach   v.    (Vw>Av,  2S 
X.  Y.   508.)     Plaintiff   is   entitled   to   have  the   record  cor- 
rected  or   modified.     (Place  v.   Hayward,  117  X.  T\  487; 
Gil  man  v.  Prentice,  132  X.  Y.  491 ;  Spooessig  v.  KeuteU  43 
X.  Y.  S.  R.  794;    Wheeler  v.  Rttchnan,  51  X.  Y.  391  ;  Code 
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Civ.  Pro.  §§  1022,  1209;  Neuberger  v.  Keim,  134  X.  Y.  39; 
Wood  v.  Lary,  124  X.  Y.  83  ;  Forbes  v.  Chichester,  125  X. 
Y.  769  ;  Raabe  v.  Squier,  148  X.  Y.  81 ;  Binns  v.  M.  R.  Co., 
18  Civ.  Pro.  Rep.  42.)  If  this  case  be  treated  as  a  case  of 
nonsuit,  plaintiff  is  entitled  to  a  reversal,  unless  defendants 
show  that  there  was  no  disputed  material  question  of  fact 
which,  upon  a  jury  trial,  the  court  would  have  been  required 
to  submit  to  a  jury.  (Scqfield  v.  Hernandez,  47  X.  Y.  313 ; 
Place  v.  Hay  ward,  117  X.  Y.  492 ;  Forbes  v.  Chichester,  125 
X.  Y.  769  ;  Raabe  v.  Squier,  148  N.  Y.  81,  85 ;  Smith  v. 
Pelott,  44  X.  Y.  S.  R.  242;  Greene  v.  Miller,  74  Hun,  271 ; 
Pratt  v.  D.  II.  M.  F.  Ins.  Co.,  130  Xr.  Y.  206.)  The  motion 
for  correction  or  modification  was  proper,  and  not  made  too 
late.  {Kenney  v.  Apgar,  93  X.  Y.  539 ;  Columbia  Bank  v. 
G.  T.  Church,  127  X.  Y.  361 ;  N.  Y.  Ice  Co.  v.  N.  W.  Ins. 
Co.,  23  X.  Y.  357;  JT.  C.  Bank  v.  N.  T.  G.  F.  Bank,  97 
X.  Y.  645.)  Plaintiff  is  entitled  to  equitable  relief  —  to  have 
judgment  determining  the  effect  of  the  will  and  of  the  three 
paper  writings  witli  regard  to  the  loans  or  investments.  (1  R. 
8.  730,  <5  63 ;  Graff  v.  Bonnett,  31  X*.  Y.  9 ;  Lent  v.  Howard, 
89  X.  Y.  169;  U.  S.  T.  Co.  v.  Roche,  116  X.  Y.  129;  3 
R.  S.  2181,  §§  63,  64  ;  PAmoreaux  v.  Van  Rensaule,  1 
Barb.  Ch.  34 ;  Rogers  v.  Ludlow,  3  Sandf.  Ch.  104.) 

Thomas  Darlington  for  G-.  H.  Robinson,  respondent. 
The  decision  rendered  was  "  on  the  merits,*'  and  the  judg- 
ment in  accordance  therewith  is  correct.  (2  Story's  Eq.  Jur. 
§  1523 ;  Cooper's  Eq.  PI.  ch.  5,  pp.  269-271 ;  Milford's  Eq. 
PI.  237-239;  Lyon  v.  P.  tfc  G.  Mfg.  Co.,  125  U.  S.  698; 
Durant  v.  Essex  Co.,  7  Wall.  107 ;  Edgar  v.  Buck,  32  X. 
W.  Rep.  644;  Burton  v.  Burton,  58  Vt.  414;  S.  G.,  etc., 
Co.  v.  Meyrose,  27  Fed.  Rep.  213;  U.  S.  v.  Lane,  8  Wall. 
185  ;  Abb.  Tr.  Ev.  831 ;  Coit  v.  Beard,  33  Barb.  357 ;  People 
v.  Smith,  51  Barb.  360;  Van  Norden  v.  Morton,  99  U.  S. 
378  ;  Hughes  v.  U.  S.,  4  Wall.  232 ;  House  v.  31ullen,  22 
Wall.  42;  Miller  v.  McGuckin,  15  Abb.  [X.  C]  204  ;  Ram- 
say v.  E  R.  Co.,  9  Abl).  Pr.  [X.  S.]  242.) 
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William  B.  Ellison  for  F.  W.  Colwell,  respondent.  The 
request  to  make  loans  was  not  obtained  by  fraud.  (Morris  v. 
Talcott,  96  X.  Y.  100.)  The  decision  rendered  was  on  the 
merits,  and  the  judgment  entered  in  accordance  therewith  is 
correct.  (People  v.  Vilas,  36  X.  Y.  459 ;  Wfeeler  v.  Bud- 
man,  51  X.  Y.  391 ;  Abb.  Xew  Prac.  358.) 

Martin,  J.  The  principal  purpose  of  this  action  was  to  set 
aside  three  written  instruments  executed  by  the  plaintiff  npon 
the  ground  that  her  signatures  thereto  were  obtained  by  fraud. 
These  instruments  were,  in  effect,  a  consent  by  the  plaintiff  to 
the  investment  of  certain  moneys  belonging  to  the  estate  of 
her  father  in  the  business  of  a  firm  of  which  he  was  a  mem- 
ber at  the  time  of  his  decease,  and  which  continued  the  busi- 
ness after  his  death ;  a  release  of  the  defendants  from  any 
liability  for  making  such  loan,  and  a  request  to  them  not  to 
file  or  record  the  mortgages  taken  as  security  therefor.  The 
judge,  at  Special  Term,  held  that  the  evidence  was  insufficient 
to  justify  a  finding  to  the  effect  that  these  papers  were  obtained 
through  the  fraud  of  the  defendants,  and  dismissed  the  com- 
plaint upon  that  ground. 

An  examination  of  the  record  discloses  that  the  evidence 
justified  the  learned  trial  judge  in  determining  the  question 
of  fraud  in  favor  of  the  defendants,  and  in  refusing  to  set 
aside  the  instruments  in  question.  At  the  close  of  the  plain- 
tiffs case  the  defendants'  counsel  moved  to  dismiss  the  com- 
plaint upon  the  ground  that  the  facts  proved  did  not  constitute 
a  cause  of  action.  That  motion  was  in  form  granted,  and  an 
exception  was  taken  by  the  plaintiff.  Subsequently,  and  after 
the  cause  was  summed  up  by  the  parties,  the  court,  at  their 
request,  made  findings  of  fact  and  conclusions  of  law,  and 
thereupon  directed  a  judgment  dismissing  the  plaintiffs  com- 
plaint without  costs.  In  pursuance  of  that  direction,  ami 
upon  the  findings  of  the  court,  a  judgment  was  entered  dis- 
missing the  complaint  upon  the  merits.  Afterwards  the  plain- 
tiff moved  at  Special  Term  for  an  order  to  strike  out  the 
words  *'  upon  the  merits  "  in  both  the  decision  and  the  jndjr- 
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ment,  which  was  denied.  An  appeal  was  taken  from  both  the 
judgment  and  the  order  to  the  General  Term,  where  they 
were  affirmed.  The  order,  as  well  as  the  judgment,  is  before 
us  for  review  upon  this  appeal. 

As  the  decision  of  the  trial  court  on  the  issues  was  justified 
and  has  been  affirmed  by  the  General  Term,  the  remaining 
question  to  be  determined  is  as  to  the  correctness  of  the  order. 
In  Place  v.  II ay  ward  (117  N.  Y.  487),  where  the  proceedings 
upon  the  trial  were  somewhat  similar  to  those  had  in  this  case, 
it  was  held  that  the  decision  of  the  referee  dismissing  the  com- 
plaint on  the  defendant's  motion  was  equivalent  to  a  nonsuit; 
that  he  could  subsequently  make  no  findings  of  fact,  except 
such  as  would  justify  a  nonsuit,  and  that  to  maintain  the  judg- 
ment which  dismissed  the  complaint  upon  the  merits,  the 
defendant  was  bound  to  show  that  he  was  entitled  to  it  upon 
the  undisputed  evidence,  and  that  there  was  no  disputed  mate- 
rial question  of  fact  which,  upon  a  jury  trial,  a  court  would 
have  been  required  to  submit  to  the  jury.  The  doctrine  of 
that  case  is  reaffirmed  in  the  case  of  Raabe  v.  Squie?*  (148  N. 
Y.  81). 

It  may  be  that  the  evidence  in  this  case  upon  the  question 
of  fraud  was  not  such  as  to  justify  the  court  in  holding  as 
matter  of  law  that  there  was  no  proof  thereof,  and  that  it 
presented  a  question  of  fact  to  be  determined  upon  the  proof 
and  circumstances  developed  by  the  evidence,  so  that  the 
question  whether  the  decision  of  the  trial  court  is  to  be 
regarded  as  a  nonsuit  or  as  a  decision  upon  the  merits 
becomes  important.  If  the  latter,  it  was  clearly  justified ;  if 
the  former,  it  may  be  otherwise.  At  the  conclusion  of  the 
evidence,  the  court  not  only  made  and  signed  findings  of  fact 
and  conclusions  of  law,  but  the  plaintiff  requested  the  court 
to  find  upon  all  the  issues  of  fact  in  the  case,  and  such  requests 
were  duly  passed  upon  and  judgment  subsequently  directed 
in  accordance  therewith.  Can  it  be  that,  after  having 
requested  and  obtained  from  the  court  findings  upon  all  the 
facts  involved  in  the  issues  between  the  parties,  the  plaintiff 
can  now  successfully  assert  that  because  the  defendants  did 
43 
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not  in  form  rest  their  case,  the  decision  which  was  based  1 
the  findings  thus  made  was  in  effect  a  mere  nonsuit  and  not  a 
determination  of  the  case  upon  the  merits?  It  seems  to  me 
that  to  so  hold  would  be  carrying  the  doctrine  of  the  case  of 
Place  v.  Hay  ward  altogether  too  far.  That  the  plaintiff  might 
have  rested  upon  the  ruling  of  the  court,  as  announced  at  the 
close  of  the  evidence,  when  she  would  have  been  entitled  to  a 
decision  which  was  in  effect  a  nonsuit,  is  established  by  the 
cases  already  cited.  But,  not  satisfied  with  that,  she  required 
the  court  to  pass  upon  the  entire  merits  of  the  case,  and  now 
seeks  to  avoid  the  consequences  of  a  decision  upon  them  upon 
the  ground  that  the  defendants  had  not  formally  rested  their 
case.  That  fact  in  no  way  injured  her.  She  had  the  benefit 
of  all  the  proof  she  offered  upon  the  subject  at  issue  and  to 
specific  findings  upon  all  the  facts  she  deemed  material. 
After  having  obtained  these,  can  she  now  say  that,  although 
she  expressly  requested  the  court  to  pass  upon  these  questions, 
its  decision  of  them  was  a  mere  idle  ceremony  which  she  can 
ignore  at  pleasure  ?     I  think  not. 

It  seems  to  me  that  the  principle  of  the  decision  in  the  case 
of  Neuberger  v.  Keim  (134  K.  Y.  35)  should  be  applied,  and 
that  the  doctrine  of  that  case  requires  an  affirmance  of  the 
judgment  and  order.  In  that  case,  after  the  plaintiff  rested, 
the  defendant  moved  to  dismiss  the  complaint  on  the  ground 
that  the  plaintiff  had  failed  to  prove  facts  sufficient  to  consti- 
tute a  cause  of  action.  The  court  refused,  but  stated  that, 
upon  the  evidence  as  it  stood,  it  would  not  feel  justified  in 
finding  for  the  plaintiff.  Thereafter  both  parties  prepared 
findings  and  submitted  them  to  the  court,  when  the  complaint 
was  dismissed  upon  the  merits.  In  that  case,  Judge  Haight, 
who  voiced  the  views  of  the  court,  said  :  "  It  appears  to  ns 
that,  under  these  circumstances,  the  case  must  be  deemed  to 
have  been  submitted  to  the  court  in  such  a  way  as  to  permit 
it  to  weigh  the  evidence,  draw  the  legitimate  inferences  there- 
from and  determine  the  facts.  The  trial,  as  we  have  seen, 
was  before  the  court,  which  was  charged  with  the  duty  of 
determining  the  facts.     It  is  quite  different  in  a  trial  before  a 
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jury.  In  such  a  case  it  is  the  province  of  the  court  to  declare 
the  law.  and  that  of  the  jury  to  determine  the  facts.  We  do 
not  regard  it  as  necessary  that  a  court  charged  with  the  duty 
of  deciding  the  facts  should  be  required  to  continue  its  sit- 
tings and  take  the  evidence  that  the  defendant  may  be  able  to 
produce  when  its  mind  is  satisfied  upon  the  close  of  the  plain- 
tiffs case  that,  under  the  facts  disclosed,  the  plaintiff  ought 
not  to  recover." 

In  this  case,  as  in  the  one  cited,  the  facts  were  to  be  deter- 
mined by  the  court.  At  the  close  of  the  plaintiff's  evidence,  it 
was  satisfied  that  the  plaintiff  ought  not  to  succeed,  and  sub- 
sequently, at  the  request  of  the  parties,  it  passed  upon  every 
question  of  fact  and  considered  every  question  of  law  involved 
in  the  case,  or  submitted  to  it  for  its  determination.  After 
the  plaintiff  had  procured  the  court  to  pass  upon  thirty-two 
questions  of  fact  and  eight  questions  of  law,  I  think  she 
should  not  be  permitted  to  say  that  this  case  was  not  decided 
upon  its  merits. 

We  are  of  the  opinion  that  the  decision  was  sustained  by 
the  evidence,  that  the  court  properly  refused  to  amend  the 
judgment  and  decision  by  striking  out  the  words  "  upon  the 
merits,"  and  that  both  the  judgment  and  order  should  be 
affirmed,  with  costs. 

All  concur. 

Judgment  and  order  affirmed. 


.Augustina  Felska,  as  Administratrix  of  Mathias  Felska, 
Deceased,  Respondent,  v.  The  New  York  Central  and 
Hudson  River  Railroad  Company,  Appellant. 

1.  Negligence  —  Injury  at  Railroad  Crossing — Hearsay  Testi- 
mony. When,  in  an  action  against  a  railroad  company  for  damages  for 
•tlie  death  of  a  person  caused  by  collision  with  a  train  in  driving  over  a 
street  crossing,  the  neglect  of  the  flagman  to  give  any  warning,  and  his 
ftiisence  from  his  post,  are  alleged  as  grounds  of  the  defendant's  negli- 
gence, it  is  reversible  error  to  permit  a  witness  for  the  plaintiff,  who  was 
present  just  after  the  accident,  to  testify  that  he  heard  some  of  the  bystand- 
ers say  that  the  flagman  did  not  attend  to  his  business. 
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2.  Evidence  —  Opinion  as  to  Intoxication.  When,  in  an  action  for 
damages  for  a  death  alleged  to  have  been  caused  by  negligence,  the  con- 
dition of  the  deceased  at  the  time  of  the  accident  is  material,  a  competent 
witness,  who  had  seen  the  deceased  on  the  occasion  in  question,  and  wno 
is  able  to  describe  his  actions,  words  and  conduct,  may  express  an  opinion 
as  to  whether  be  was  or  was  not  intoxicated. 

(Argued  March  19,  1897;  decided  March  28,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  Supe- 
rior Court  of  Buffalo,  entered  May  21,  1895,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict,  and  also 
affirmed  orders  denying  motions  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

James  F.  Gluck  for  appellant.  There  was  no  evidence 
given  sufficient  to  warrant  the  submission  of  the  case  to  the 
jury  on  the  question  of  either  the  defendant's  negligence  or 
the  plaintiff's  contributory  negligence.  The  burden  of  proof 
was  not  sustained  by  the  plaintiff  on  either  of  these  propoa- 
tions,  and  the  verdict  rendered  by  the  jury  was  not  onlv 
against  the  evidence,  but  against  all  the  natural  and  ordinarr 
inferences  to  be  drawn  from  the  evidence.  {Culhan*  v.  J. 
Y.  a  &  II  R.  R.  R.  Co.,  60  X.  Y.  133 ;  McKeever  v.  X 
Y.  C\  c&  //.  R.  It.  R.  Co.,  88  N.  Y.  667;  Baulee  v.  X.  t 
&  II.  It.  R.  Co.,  59  X.  Y.  366 ;  Deyo  v.  N.  Y.  C.  R.  R.  Co. 
34  X.  Y.  9;  DwUjht  v.  G.  L.  Ins.  Co.,  103  N.  Y.  341; 
Improvement  Co.  v.  3fuso?i,  14  Wall.  442 ;  Soderman  v. 
Kemp,  145  N.  Y.  427  ;  Hale  v.  Smith,  78  X.  Y.  4S0  :  lleatuy 
v.  Z.  I.  R.  R.  Co.,  112  X.  Y.  122 ;  Morris  v.  Z.  5.  <§  M.  $. 
R.  Co.,  14S  X.  Y.  182.)  The  judgment  should  be  reversed 
on  the  exceptions  taken  during  the  trial.  ( Waldel*  v.  X.  T. 
C.  <&  II.  R.  R.  R.  Co.,  95  X.  Y.  274 ;  Luby  v.  H.  R.  R.  A 
Co.,  17  X.  Y.  131 ;  Martin  v.  X.  Y,  N.  IL  cfc  II  It.  K. 
Co.,  103  X.  Y.  626 ;  Sherman  v.  D.,  Z.  <k  IF.  /?.  R.  Co..  li* 
X.  Y.  542;  Butler  v.  M.  R.  Co.,  143  X.  Y.  4-17;  Htf/v. 
Stewart,  19  Hun,  272 ;  Williamson  v.  C.  It.  R.  Co.,  W 
Mass.  148 ;  Ferguson  v.  Huhbell,  97  X.  Y.  507  ;  Peopli  v. 
Montelth,  14  Pac.  Rep.  373  ;  People  v.  Sanford,  43  Cal.  3i> 
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George  W.  Cothran  for  respondent.  The  jurisdiction  of 
this  court  is  restricted  to  the  hearing  and  determination  of 
questions  of  law.  (Code  Civ.  Pro.  §  191,  subd.  3.)  An 
exception  to  a  refusal  to  nonsuit  or  to  direct  a  verdict  presents 
no  question  for  this  court  to  review.  (Szuchy  v.  If.  C.  <&  I. 
Co.,  150  K  Y.  220.) 

O'Brien,  J.  The  plaintiff  recovered  a  judgment  in  this 
action  for  damages  for  negligently  causing  the  death  of  her 
husband  and  intestate  in  a  collision  which  occurred  at  the  Broad- 
way street  crossing  in  Buffalo  on  the  22d  of  December,  1892. 

It  appears  that  the  deceased  and  another  person  started 
from  a  saloon  in  a  wagon  drawn  by  a  single  horse  driven  by 
the  deceased,  and  they  proceeded  through  Broadway  easterly 
to  the  crossing.  When  attempting  to  cross  the  tracks  of  the 
defendant  the  accident  occurred  which  resulted  in  his  death. 
The  deceased  had  control  of  the  horse  at  the  time.  The  day 
was  clear  and  bright,  and  the  evidence  in  behalf  of  the  defend- 
ant tended  to  show  that  there  was  no  difficulty  in  seeing  the 
train  in  either  direction  as  the  crossing  was  approached. 

The  negligence  charged  against  the  defendant  was  the 
great  speed  of  the  train,  the  failure  to  give  signals  of  any 
kind  of  its  approach,  and  the  neglect  of  the  flagman  at  the 
crossing  to  give  any  warning ;  and  it  is  claimed  that  he  was 
absent  from  his  post  of  duty.  On  the  other  hand,  it  is  con- 
tended that  the  deceased  was  himself  guilty  of  negligence 
contributing  to  the  accident  and  to  his  own  death,  in  driving 
up  to  and  on  the  crossing  with  a  horse  and  wagon  at  a  high 
rate  of  speed,  without  looking  either  way,  when  the  approach- 
ing train  was  in  plain  sight.  The  deceased  and  his  companion 
before  leaving  the  saloon  were  either  trading  or  had  traded 
horses,  and  their  purpose  on  the  occasion  in  driving  on  the 
street  and  across  the  railroad  track  was  to  test  the  qualities  of 
one  of  the  horses.  There  is  no  doubt  upon  the  evidence  that 
both  men  had  been  drinking  at  the  saloon,  but  whether  to 
such  an  extent  as  to  disable  them  from  taking  care  of  them- 
selves and  to  avoid  the  dangers  incident  to  crossing  the  rail- 
road track  is  not  so  clear. 
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The  testimony  of  the  defendant  as  to  the  situation  at  the 
crossing  and  the  opportunity  to  see  the  approaching  train  from 
either  direction  before  going  upon  the  track,  was  quite  clear 
and  satisfactory.  It  is  difficult  to  account  for  the  accident 
without  imputing  some  fault  to  the  deceased  and  to  his  com- 
panion. If,  as  is  now  claimed  on  behalf  of  the  plaintiff,  they 
were  driving  at  a  slow  gait ;  that  they  were  both  sober,  and 
that  in  a  bright,  clear  day  they  looked  in  both  directions  Iwfore 
attempting  to  cross,  and  when  there  was  no  difficulty  in  see- 
ing the  approaching  train,  it  is  impossible  to  conjecture  how 
the  deceased  was  killed.  The  testimony  in  support  of  the 
plaintiff's  case  is  open  to  criticism,  as  being  in  some  respects 
contradictory  and  improbable.  But  still  the  credibility  of  the 
witnesses  and  the  force  and  effect  of  the  testimony  was  for 
the  jury.  The  responsibility  in  such  cases  must  rest  with  the 
General  Term  if  any  injustice  has  l>een  done,  since  that  court 
has  the  power  to  review  the  facts  and  to  set  the  verdict  aside 
when  contrary  to  the  evidence.  We  have  no  such  power. 
We  can  only  look  into  the  record  to  see  if  there  was  any  evi- 
dence for  the  jury,  and  had  this  case  been  tried  since  the 
present  provisions  of  the  Constitution  went  into  effect,  we 
could  not  even  do  that.  In  so  far  as  the  merits  of  the  case 
are  concerned,  we  think  the  learned  counsel  for  the  appellant 
has  already  passed  through  the  only  court  that  had  the  power 
to  correct  the  various  errors  of  fact  with  respect  to  which  he 
now  complains. 

We  think,  however,  that  there  are  two  exceptions  in  the 
record  that  entitle  the  defendant  to  a  new  trial.  The  alwence 
of  the  flagman  from  his  post  at  the  crossing  was  a  material 
inquiry  at  the  trial.  The  court  permitted  a  witness  for  the 
plaintiff  to  testify,  against  the  defendant's  objection  and 
exception,  that  he  was  present  just  after  the  accident  at  the 
crossing,  and  heard  the  bystanders  talking  about  the  absence 
of  the  flagman,  and  that  he  heard  it  said  by  some  one  in  the 
crowd  "  that  he  did  not  attend  to  his  business  good."  The 
testimony  of  this  witness  as  to  what  he  heard  from  some  per- 
son in  the  crowd  was,  of  course,  nothing  but  hearsay.    An 
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excited  crowd  had  assembled  at  the  crossing  after  the  accident, 
and  after  the  death  of  the  plaintiffs  intestate,  and  one  or  more 
of  them  was  heard  to  say  that  the  flagman  did  not  attend  to 
his  business.  It  is  easy  to  see  how  proof  of  this  character, 
when  given  to  the  jury  under  the  ruling  and  sanction  of  the 
court  after  a  distinct  objection  from  the  defendant's  counsel, 
was  liable  to  mislead  the  jury  to  the  prejudice  of  the  defend- 
ant. Considering  the  nature  of  the  issues  involved,  and  the 
quality  of  the  testimony  in  support  of  them,  it  cannot  be  6aid 
that  this  objectionable  evidence  was  harmless.  We  think  the 
defendant's  objection  to  this  testimony  was  well  taken.  (But- 
ler v.  Manhattan  R.  Co.,  143  X.  Y.  417.) 

The  condition  of  the  deceased  at  the  time  he  attempted  to 
drive  the  horse  across  the  track,  whether  intoxicated  or  not, 
became  a  material  inquiry  upon  the  trial.  The  defendant's 
counsel  examined  witnesses  on  that  point,  and  the  following 
testimony  was  given  and  rulings  made  in  the  course  of  the 
examination :  "  I  saw  one  man  walk  up  and  get  into  the 
wagon,  and  then  the  other  man  got  into  the  wagon ;  one  man 
got  into  the  wagon  first,  and  the  other  one  tried  to  get  into 
the  wagon  and  he  kind  of  stumbled  into  the  wagon.  Q.  Was 
there  anything  in  his  movements  or  manner  that  attracted 
your  attention  toward  him  particularly,  as  to  what  his  condi- 
tion was  ?  A.  The  way  he  walked  and  got  into  the  wagon  it 
looked  as  if  he  was  intoxicated.  Mr.  Cothran :  I  ask  to  strike 
that  out.  By  the  Court :  Strike  it  out ;  it  is  the  expression  of 
an  opinion.  Mr.  Gluck :  I  except."  This  testimony  was 
directed  to  the  condition  of  the  two  men  when  they  got  into 
the  wagon  at  the  saloon,  and  it  was  clearly  shown  by  other 
testimony  that  the  man  who  got  in  last  was  the  deceased.  The 
ruling  of  the  court,  striking  this  testimony  from  the  record, 
not  only  excluded  from  the  case  the  testimony  of  the  witness, 
which  was  in  the  nature  of  an  opinion,  but  also  the  facts  and 
circumstances  bearing  *ipon  the  question  derived  from  a 
description  by  the  witness  of  the  acts  and  conduct  of  the 
deceased  at  the  time.  The  jury  were  at  least  entitled  to  as 
full  a  description  of  the  movements  of  the  deceased  as  the 
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witness  could  give.  If  the  witness  could  not  be  permitted  to 
express  an  opinion  on  the  subject,  he  could  certainly  give  the 
facts  and  circu instances  bearing  upon  the  issue  that  came 
under  his  observation. 

But  we  think  it  was  not  error  to  permit  a  competent  witness 
who  had  seen  the  deceased  on  the  occasion  in  question,  and 
who  was  able  to  describe  his  actions,  words  and  conduct,  to 
|  express  an  opinion  as  to  whether  he  was  or  was  not  intoxica- 

ted.   The  inquiry  was  material,  and  the  defendant  was  entitled 
I  to  give  such  proof  on  the  subject  as  tended  to  establish  the 

!  fact.     In  Ferguson  v.  Hvbbell  (97  N.  Y.  507),  Judge  Earl 

stated   the  principle  upon  which  opinions  are  admissible  in 
j  such  cases  as  follows :  "  Opinions  are  also  allowed   in  some 

[  cases  where,  from  the  nature  of  the  matter  under  investiga- 

tion, the  facts  cannot  be  adequately  placed  before  the  jury  so 
!  as  to  impress  their  minds  as  they  impress  the  mind  of  a  coru- 

i  potent,  skilled  observer,  and  where  the  facts  cannot   be  stated 

or  described  in  such  language  as  will  enable  persons  not  eye- 
witnesses to  form  an  accurate  judgment  in  regard  to  them, 
and  no  better  evidence  than  such  opinions  is  attainable." 
Again,  in  enumerating  cases  where  such  opinions  may  be 
received,  he  says  :  "  Farmers  may  be  permitted  to  give  their 
opinions  of  the  value  of  farms,  and  farm  stock,  and  produce; 
*  *  *  witnesses  may  give  their  opinions  on  questions  of 
identity,  or  whether  a  person  is  under  the  influence  of  liquor, 
and  as  to  many  other  matters." 

We  think  that  the  defendant  was  clearly  entitled  to  have 
the  evidence  of  this  witness  with  respect  to  the  condition  of 
the  deceased  retained  in  the  record.  The  facts  stated  by  the 
witness  and  the  opinion  expressed  were  competent  for  the 
consideration  of  the  jury,  and  the  defendant's  exception  to  the 
ruling  of  the  court  excluding  it  from  the  case  was  well  taken. 
For  these  reasons  the  judgment  should  be  reversed  and  a 
new  trial  granted,  costs  to  abide  the  event. 

All  concur  (Martin  and  Vann,  JJ.,  on  first  ground  stated 
in  opinion). 

Judgment  reversed. 
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Simeon  B.  Chittenden  et  al.,  Respondents,  v.  Frederick  ~~152  ^ 
W.  Wurster,  as  Mayor  of  the  City  of  Brooklyn,  et  al.,  ji58  391 
Appellants.  "  ' 

1.  Civil  Service  Clause  of  the  Constitution.  The  provision  of  the 
Constitution  (Art.  5,  §  9)  that  "appointments  and  promotions  in  the  civil 
service  of  the  state,  and  of  all  the  civil  divisions  thereof,  including  cities 
and  villages,  shall  be  made  according  to  merit  and  fitness,0  is  mandatory; 
but  the  execution  of  the  subsequent  provision:  "  to  be  ascertained,  so  far  j"  152  845 
as  practicable,  by  examinations,  which,  so  far  as  practicable,  shall  be  com-  |d!68  48| 
petitive,"  is,  as  to  the  machinery  necessary  for  the  conducting  of  com-  152  845 
petitive  examinations,  dependent  upon  the  statute.  16811898 

2.  Counties,  Towns  and  Villages.     In  the  absence  of  legislation     *£?  .     ^45' 

78  AD  623 
providing  the  machinery  for  conducting  competitive  examinations  for  the  e  73  ADT625l 

civil  service  of  counties,  towns  and  villages,  the  provision  of  the  Consti- 

tution  in  reference  to  such  examinations  for  those  civil  divisions  of  the 

state  remains  ineffectual. 

8.  State  and  Cities  —  Constitutionality  of  Civil  Service  Law. 

The  existing  Civil  Service  Law  (L.  1883,  ch.  854,  as  amended),  provides 

the  necessary  machinery  for  carrying  into  effect  the  provisions  of  the 

Constitution  in  the  case  of  the  state  and  cities,  and,  with  the  exception  of 

certain  provisions  relating  to  veterans,  appeal's  to  be  in  harmony  with  the 

Constitution. 

4.  Practicability  of  Competitive  Examinations.  The  provisions 
of  the  Constitution  and  of  the  statute,  requiring  competitive  examinations 
so  far  as  practicable,  contemplated  the  existence  of  positions  for  which  a 
competitive  examination  is  not  practicable. 

5.  Determination  of  Practicability  of  Examination.  In  order  to 
determine  whether  the  examination  of  a  candidate  for  an  office  is  prac- 
ticable, the  court  must  first  ascertain  the  nature  and  character  of  the  duties 
of  the  position;  and  when  that  has  been  done,  the  question  of  exemption 
becomes  one  of  law. 

6.  Exemption  of  Confidential  Positions.  Within  the  meaning  and 
intention  of  the  Constitution  and  of  the  statute,  competitive  examination  is 
not  practicable  for  positions  of  a  confidential  relation  to  the  appointing 
officer. 

7.  Definition  of  Confidential  Position.  Where  the  duties  of  the 
position  are  not  merely  clerical,  and  are  such  as  especially  devolve  upon 
the  head  of  the  office,  which,  by  reason  of  his  numerous  duties,  he  is 
compelled  to  delegate  to  others,  and  the  performance  of  which  requires 
skill,  judgment,  trust  and  confidence,  and  involves  the  responsibility  of 
the  officer  or  the  municipality  which  he  represents,  the  position  should  be 
treated  as  confidential. 
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8.  Confidential  Position  not  Necessarily  Secret.  Positions 
included  in  the  confidential  class  are  not  limited  to  those  which  are  strictly 
secret. 

9.  Statutory  Exemptions  from  Examination.  The  provisions  of 
the  statute,  exempting  from  examination  officers  elected  by  the  people  and 
the  subordinates  of  any  such  officer  for  whom  he  is  financially  responsi- 
ble, the  heads  of  city  departments,  applicants  for  employment  under  the 
educational  department  of  a  city,  and  any  subordinate  officers  having 
custody  of  public  moneys  or  securities  for  the  safekeeping  of  which  ibe 
head  of  an  office  is  under  bonds,  furnish  a  satisfactory  rule  as  to  the  posi- 
tions for  which,  in  addition  to  confidential  positions,  competitive  exami- 
nation is  not  practicable. 

10.  Cities  — Effect  of  Exempt  Classification  by  Mayor.  A  classi- 
fication of  positions  exempt  from  civil  service  examination  (Schedule  A), 
made  by  the  mayor  of  a  city,  presumably  in  the  conscientious  discharge 
of  his  duty  under  the  statute,  although  it  may  be  voidable  is  not  void; 
and  until  judicially  determined  to  be  erroneous  it  is  a  protection  to  the 
subordinate  heads  of  departments  and  employees  acting  thereunder,  and, 
until  the  proper  classification  has  been  made,  appointments  made  there- 
under must  be  deemed  valid. 

11.  Remedy  for  Improper  Classification  by  Mayor.  If  the  mayor 
of  a  city  refuses  to  do  his  duty  in  making  classifications  of  civil  service 
positions,  or  if  he  does  it  improperly,  he  may  be  compelled  by  direct  pro- 
ceeding, as  by  mandamus,  or  perhaps  in  some  cases  ,by  certiorari,  insti- 
tuted by  any  resident  citizen,  to  do  it  in  accordance  with  the  requirements 
of  the  Constitution  and  of  the  statute;  but  a  taxpayers'  action  to 
restrain  the  payment  of  salaries  earned  by  appointees  is  not  the  appro- 
priate remedy. 

Chittenden  v.  Wunter,  14  App.  Div.  483,  reversed. 

(Argued  March  23,  1897;  decided  April  20, 1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
February  26,  1897,  which  affirmed  a  judgment  in  favor  of 
plaintiffs  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinions. 

Joseph  A.  Burr  for  appellants.  The  revised  Constitution, 
which  went  into  effect  on  the  l6t  day  of  January,  1895,  lias 
not  repealed,  modified  or  altered  the  provisions  of  the  statute 
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relative  to  civil  service  appointments  in  the  state  of  New  York 
(save  only  those  portions  of  the  statute  which  are  in  the 
nature  of  exceptions  to  the  general  provisions  thereof,  such  as 
those  respecting  veterans).  (L.  1883,  ch.  35-1;  L.  1884.  ch. 
410 ;  Koch  v.  Mayor \  etc.,  152  X.  Y.  72  ;  Raihbone  v.  Wirth, 
150  X.  Y.  470 ;  Cooley's  Const.  Lim.  [6th  ed.]  69,  75  ;  In  re 
Sweeley,  12  Misc.  Kep.  174 ;  146  X.  Y.  401 ;  In  re  Keyrner, 
89  Hun,  292;  148  X.  Y.  219;  People  ex  rel.  v.  Roberts,  13 
Misc.  Rep.  448 ;  91  Hun,  102 ;  148  N.  Y.  360 ;  People  ex 
rel.  v.  Civil  Service  Board,  5  App.  Div.  164 ;  People  ex  rel. 
v.  Tobey,  8  App.  Div.  468.)  In  making  the  necessary  classi- 
fication of  positions,  the  determination  to  which  class  a  posi- 
tion shall  be  assigned  and  which  method  of  appointment 
shall  be  adopted  is  both  by  the  Constitution  and  the  statute 
expressly  made  an  administrative  and  not  a  judicial  question. 
(L.  1883,  ch.  354,  §  6  ;  Atty.-Gen.  v.  Northampton,  143  Mass. 
589.)  The  duty  devolved  upon  the  governor  to  classify  the 
positions  in  the  state  service,  and  the  discretion  conferred  upon 
him  to  determine  as  to  the  manner  in  which  appointments  to 
such  positions  shall  be  made,  and  the  like  duty  devolved  and 
discretion  conferred  upon  the  mayors  of  cities  as  to  the  munic- 
ipal service,  is  not  only  not  revoked  by  the  Constitution,  but 
is  necessarily  continued  until  some  other  method  is  prescribed 
by  law.  (  Wiffffin  v.  Mayor,  etc.,  9  Paige,  16  ;  United  States 
v.  New  Orleans,  31  Fed.  Rep.  537 ;  State  v.  Bonner,  Busbee 
Law  [N.  C],  257.)  The  power  of  determination  conferred 
upon  the  governor  to  classify  positions  in  the  state  civil  service, 
and  upon  the  mayors  of  cities  to  classify  positions  in  the  city 
service,  if  exercised  honestly  and  in  good  faith,  may  not  be 
reviewed  at  all  by  any  court.  (Cooley's  Const.  Lim.  52,  54 ; 
People  ex  rel.  v.  Rice,  135  X.  Y.  473 ;  In  re  Bairdv.  Super- 
visors,  138  X.  Y.  95;  142  X.  Y.  523;  People  ex  rd.  v. 
Commissioners,  149  X.  Y.  26.)  While  a  determination 
arbitrarily  and  dishonestly  exercised  may  be  reviewed,  it  can 
only  be  reviewed  in  a  proceeding  brought  directly  for  that 
purpose,  either  to  correct  an  existing  classification  or  to  com- 
pel a  new  one.     {Mills  v.  City  of  Brooklyn,  32  X.  Y.  495.) 
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The  civil  service  provision  of  the  Constitution,  so  far  as  the 
classification  of  positions  and  the  method  of  making  appoint- 
ments is  concerned,  is  not  self-executing,  but  can  only  become 
operative  through  legislative  provisions.  (Cooley's  Const. 
Lim.  [6th  ed.]  99;  U.  S.  v.  Reese,  92  U.  S.214;  Const  K 
Y.  art.  8,  §  14 ;  People  ex  rel.  v.  Fallon,  4  App.  Div.  82 ; 
In  re  Keymer,  148  N.  Y.  219 ;  Const.  N.  Y.  art.  3,  §  18.) 
la  any  event  and  under  any  circumstances  an  action  in  the 
form  in  which  this  action  is  brought  will  not  lie.  (L.  1894, 
ch.  681 ;  Talcott  v.  City  of  Buffalo,  125  N.  Y.  280  ;  ZiegUr 
v.  Chopin,  126  N.  Y.  342;  Adamson  v.  N.  El.  R.  R.  Co., 
89  Hun,  261;  Terrell  v.  Strong,  14  Misc.  Rep.  258;  Rath- 
bone  v.  Wirth,  150  N.  Y.  498 ;  Curt  in  v.  Barton,  139  X.  Y. 
505 ;  Const.  N.  Y.  art.  3,  §  4 ;  Rogers  v.  Corn.  Council  of 
Buffalo,  123  N.  Y.  173;  Peck  v.  Belknap,  130  N.  Y.  394.) 
The  complaint  should  have  been  dismissed  as  to  the  defendants 
Newland  and  Perry,  upon  the  ground  that  the  proof  did  nut 
conform  to  the  allegations  of  the  complaint.  (Southwick  v. 
F  Nat.  Bank,  84  N.  Y.  420;  Butler  v.  Farley,  17  X.  Y.  S. 
R.  109 ;  Code  Civ.  Pro.  §  723 ;  Rome  Exchange  Bank  v. 
Eames,  4  Abb.  Ct.  App.  Dec.  83 ;  Day  v.  Town  of  New  hrf*, 
107  N.  Y.  148 ;  Kley  v.  Healy,  9  Misc.  Rep.  93.)  If  the 
court  had  the  power  in  this  form  of  action  to  determine 
whether  error  was  made  by  the  several  mayors  in  determining 
that  it  was  not  practicable  to  fill  the  positions  under  considera- 
tion after  competitive  examination,  the  evidence  wholly  fails 
to  show  that  either  of  said  officials  erred  in  their  judgment  in 
assigning  them  to  the  schedule  to  which  appointment  might 
be  made  without  examination.  (L.  1888,  ch.  583 ;  People  ex 
rel.  v.  Palmer,  152  N.  Y.  217.) 

Henry  Yonge,  J.  Warren  Greene  and  Edward  M.  Shepanl 
for  respondents.  The  payment  of  salaries  to  officers  appointed 
in  violation  of  the  civil  service  laws  may  be  restrained  by  tax- 
payers' suits.  (I)olan  v.  Mayor,  etc.,  68  N".  Y.  274 ;  Rogers  v. 
Com.  Council  of  Buffalo,  123  N.  Y.  173;  Peek  v.  Belknap, 
130  N.  Y.  394;  L.  1894,  ch.  681 ;  Demarest  v.  Mayor,  et€n 
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74  N.  Y.  161 ;  1  Dillon  on  Mun.  Corp.  93 ;  Code  Civ.  Pro. 
§  1925 ;  Adamson  v.  N.  El.  R.  R.  Co.,  89  Hun,  261 ;  TaU 
cott  v.  City  of  Buffalo,  125  N.  Y.  280 ;  Ziegler  v.  Chopin, 
126  N.  Y.  342.)  If  the  Constitution  meant  what  it  said,  that 
appointments  must,  where  practicable,  be  made  by  com- 
petition, then  these  appointments  were  unconstitutional. 
{Rogers  v.  Com.  Council  of  Buffalo,  123  K  Y.  177;  Peo- 
ple ex  rel.  v.  Roberts,  148  N.  Y.  366;  Sturgis  v.  Spof 
ford,  45  K  Y.  446 ;  Rathbone  v.  Wirth,  150  N.  Y.  46b ; 
People  ex  rel.  v.  Draper,  15  N.  Y.  544;  In  re  Keymer, 
148  N.  Y.  219;  People  ex  rel.  v.  Wilson,  146.  N.  Y.  411.) 
The  constitutional  amendment  operated  as  a  limitation  upon 
the  power  of  appointment  in  whosesoever  hands  the  power  of 
appointment  should  be  reposed.  It  was  a  limitation  upon  the 
legislative  power  itself,  and  a  fortiori,  upon  the  power  of  a 
mayor,  who  is  himself  a  mere  creature  of  legislative  power, 
whose  office  can  be  abolished  at  legislative  will.  {Demarest 
v.  Mayor,  etc.,  74  N.  Y.  161 ;  1  Dillon  on  Mun.  Corp.  93 ; 
People  ex  rel.  v.  Fallon,  4  App.  Div.  87  ;  Green  v.  Biddle, 
8  Wheat.  1;  Curran  v.  Arkansas,  15  How.  [U.  S.]  304; 
State  v.  Bank,  1  S.  C.  [X.  S.]  63 ;  Bowdoinham  v.  Rich- 
mond, 6  Me.  112 ;  Barings  v.  Dabney,  19  Wall.  1 ;  Davis 
v.  Gray,  16  Wall.  203.)  The  constitutional  amendment  made 
no  exception  in  case  of  confidential  positions.  There  was  no 
suoh  limitation  in  the  act  of  18S3  ;  if  there  had  been,  it  would 
have  been  abolished  by  the  Constitution.  {People  ex  rel.  v. 
Palmer,  152  N.  Y.  217.)  The  existence  of  a  duty  on  the 
part  of  a  public  officer  to  ascertain  a  fact  required  by  law 
before  performing  an  official  duty  does  not  imply  the  power 
to  determine  the  fact.  {Miller  v.  Amsterdam,  149  N.  Y. 
288 ;  Sharp  v.  Speir,  4  Hill,  76.)  No  evidence  was  admitted 
that  did  not  fairly  bear  on  the  question  of  practicability. 
There  is  no  proof  of  practicability  superior  to  the  proof  .  f 
what  has  been  and  is  done  either  in  Brooklyn  or  in  other 
civilized  communities.  The  testimony  was  all  strictly  compe- 
tent and  strictly  relevant  and  material.  But,  if  it  were  not, 
then  the  appellants  can  ask  no  more  than  that  the  inadmissible 
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testimony  be  eliminated.  If  the  remaining  testimony  support 
the  finding  below,  the  finding  will  stand  in  spite  of  exceptions 
to  incompetent,  irrelevant  or  immaterial  testimony.  {King  v. 
Whaley,  59  Barb.  71 ;  Apthorp  v.  Gomstock,  2  Paige,  482 ; 
In  re  N.  Y.  C.  <&  II  R.  R.  R.  Co.,  90  N.  Y.  342;  Kelsey 
v.  Cooley,  11  N.  Y.  Supp.  745 ;  Forrest  v.  Forrest,  25  N.  Y. 
501 ;  McSorUy  v.  Hughes,  58  Hun,  360;  Clapp  v.  Fuller- 
toil,  34  N.  Y.  190.) 

Haight,  J.  This  action  was  brought  by  taxpayers  of  the 
city  of  Brooklyn  against  the  fiscal  officers  of  the  city  and 
eleven  individuals  who  were  appointees  in  the  various  depart- 
ments of  the  city  government  to  enjoin  and  restrain  the  fiscal 
officers  of  the  city  from  paying  to  any  of  the  appointees  the 
salary  earned  by  them  respectively. 

The  eleven  employees  were  appointed  to  the  positions  held 
by  them  since  the  first  day  of  January,  1895,  without  compet- 
itive examination  ;  and  the  claim  is  that  such  examination  in 
each  case  was  practicable,  and  that  every  appointment  with- 
out such  examination  was  in  violation  of  the  provisions  of  the 
Constitution  which  went  into  force  on  that  day. 

Civil  service  first  had  its  introduction  in  this  state  in  the 
year  1883  by  the  passage  by  the  legislature  of  chapter  354. 
That  act  has  been  several  times  amended;  it  related  to 
appointments  to  be  made  in  the  civil  service  in  the  state  and 
cities ;  and  at  the  time  of  the  adoption  of  the  new  Constitu- 
tion, in  substance  provided  that  the  governor,  with  the  advice 
and  consent  of  the  senate,  should  appoint  three  persons  as 
civil  service  commissioners  of  the  state;  that  they  should  aid 
him  in  preparing  suitable  rules  for  carrying  the  provisions  of 
the  act  into  effect ;  and  when  the  rules  should  be  promulgated, 
it  should  be  the  duty  of  all  officers  of  the  state,  in  the  depart- 
ments and  offices  to  which  such  rules  relate,  to  aid  in  all 
proper  ways  in  carrying  the  rules  into  effect.  The  rules  were 
required  to  provide  and  declare,  as  nearly  as  the  conditions  of 
good  administration  will  warrant :  "  1.  For  open  competitive 
examinations  for  testing  the  fitness  of  applicants  for  the  public 
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service  now  classified  or  to  be  classified  hereunder.  Such 
examinations  shall  be  practical  in  their  character,  and,  so  far 
as  may  be,  shall  relate  to  those  matters  which  will  fairly  test 
the  relative  capacity  aud  fitness  of  the  persons  examined  to 
discharge  the  duties  of  that  service  into  which  they  seek  to 
be  appointed.  2.  All  the  offices,  places  and  employments  so 
arranged  or  to  be  arranged  in  classes,  shall  be  filled  by  selec- 
tions from  among  those  graded  highest  as  the  results  of  such 
competitive  examinations.  *  *  *  7.  There  shall  be  non- 
competitive examinations  when  competition  may  not  be  found 
practicable." 

It  was  made  the  duty  of  the  governor,  within  four  months, 
to  cause  to  be  arranged  in  classes  the  several  clerks  and  per- 
sons employed  or  being  in  the  public  service,  for  the  purposes 
of  an  examination,  and  he  was  required  to  include  in  one  or 
more  of  such  classes,  so  far  as  practicable^  all  subordinate 
places,  clerks  and  officers  in  the  public  service  of  the  state. 
Thereafter  no  officer  or  clerk  was  permitted  to  be  appointed, 
admitted  or  promoted  in  either  of  the  classes  arranged  by  the 
governor  until  he  had  passed  an  examination  or  had  shown 
himself  to  be  exempted  from  6uch  examination.  It  was  made 
unlawful  for  the  comptroller  to  draw  his  warrant  for  the  pay- 
ment of  any  salary  or  compensation  to  any  officer,  clerk  or 
other  person  in  the  public  service  of  the  state  in  either  of  the 
classes  arranged  by  the  governor,  who  was  not  certified  as 
having  been  appointed  in  pursuance  of  the  law  and  of  the 
rules  and  regulations  made  thereunder.  In  each  of  the  cities 
of  the  state  in  which  rules  and  regulations  had  been  adopted 
under  the  provisions  of  the  act,  every  officer  thereof  whose 
duty  it  was  to  sign  or  countersign  warrants,  was  prohibited 
from  signing  or  issuing  any  warrant  on  the  treasurer,  or  other 
disbursing  officer  of  such  city,  for  the  payment  of  the  salary 
of  any  person  in  its  service  whose  appointment  had  not  been 
made  in  pursuance  of  the  provisions  of  the  act  and  of  the 
rules  in  force  thereunder,  and  any  sums  paid  contrary  to  the 
provisions  of  the  act,  it  was  provided,  might  be  recovered  from 
any  officer  signing  or  countersigning  warrants  for  the  payment 
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of  such  salaries,  and  from  the  sureties  on  his  official  bond,  in  an 
action  in  the  Supreme  Court  maintained  by  any  resident  citi- 
zen taxpayer.     (Section  7,  as  amended  by  L.  1894,  ch.  681.) 

It  was  further  provided  that  (§  8) :  "  The  mayor  of  each  city 
in  this  State  is  authorized,  and  is  hereby  directed,  to  prescribe 
such  regulations  for  the  admission  of  persons  into  the  civil 
service  of  such  city  as  may  best  promote  the  efficiency  thereof 
and  ascertain  the  fitness  of  candidates  in  respect  to  character, 
knowledge  and  ability  for  the  branch  of  the  service  into  which 
they  seek  to  enter,  and  for  this  purpose  he  shall,  from  time  to 
time,  employ  suitable  persons  to  conduct  6uch  inquiries  and 
make  examinations,  and  shall  prescribe  their  duties  and  estab- 
lish regulations  for  the  conduct  of  persons  who  may  receive 
appointments  in  the  said  service.  And  the  regulations  so  to 
be  prescribed  shall,  among  other  things,  provide  and  declare 
as  in  the  second  subdivision  of  the  second  section  of  this  act 
is  provided  and  declared  in  reference  to  regulations  for  admis- 
sion to  the  civil  service  of  the  state.  Within  two  months  after 
the  passage  of  this  act  it  shall  be  the  duty  of  each  of  said 
mayors,  in  and  by  such  regulations,  to  cause  to  be  arranged 
in  classes  the  several  clerks  and  persons  employed  or  being  in 
the  public  service  of  the  city  of  which  he  is  mayor,  and  he 
shall  include  in  one  or  more  of  such  classes,  so  far  as  practi- 
cable for  the  purposes  of  the  examination  herein  provided  for, 
all  subordinate  clerks  and  officers  in  the  public  service  of  the 
said  city  to  whom  his  power  under  this  act  extends.  After  the 
termination  of  three  months  from  the  passage  of  this  act  no  offi- 
cer or  clerk  shall  be  appointed,  and  no  person  shall  be  admitted 
to  or  be  promoted  in  either  of  the  said  classes  now  existing 
or  that  may  be  arranged  hereunder  pursuant  to  said  rules,  until 
he  has  passed  an  examination,  or  is  shown  to  be  exempted  from 
such  examination,  in  conformity  with  such  regulations.  Such 
regulations  hereafter  prescribed  and  established,  and  any  sub- 
sequent modification  thereof,  shall  take  effect  upon  the  approval 
of  the  New  York  Civil  Service  Commission.  *  *  *  It 
shall  be  the  duty  of  all  those  in  the  official  service  of  any  such 
city  to  conform  to  and  comply  with  any  regulations  made  po> 
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suant  to  this  act,  and  to  aid  and  facilitate  in  all  reasonable  and 
proper  ways  the  enforcement  of  all  regulations  and  the  hold- 
ing of  all  examinations  which  may  be  required  under  the 
authority  conferred  by  this  section.  *  *  *  And  all 
examinations  herein  authorized  shall  be  public,  and  all  regula- 
tions shall  be  published."     (As  amended  by  L.  1894,  ch.  410.) 

Under  the  provisions  of  this  statute  it  was  made  the  duty  of 
the  mayor  of  the  city  of  Brooklyn  to  arrange  in  classes  all 
clerks  and  persons  employed  in  the  public  service  of  the  city, 
and  to  include  in  one  or  more  of  such  classes,  so  far  as  prac- 
ticable for  the  purposes  of  a  competitive  examination,  all 
the  subordinate  clerks  and  officers  in  the  public  service  of  the 
city. 

In  compliance  with  these  provisions,  the  Honorable  Seth 
Low,  then  mayor  of  the  city,  did  prescribe  rules  and  regula- 
tions for  the  admission  of  persons  into  the  public  service  of 
the  city,  and  did  arrange  a  class  known  as  "  Schedule  A,"  in 
which  were  enumerated  the  positions  in  which  he  did  not 
deem  a  competitive  examination  practicable ;  and  another  class 
known  as  "Schedule  B,"  containing  positions  in  which  he 
required  a  competitive  examination  as  a  condition  precedent  to 
an  appointment.  Among  others  he  classified  as  positions  in 
"  Schedule  A  "  that  of  clerk  to  the  committees  of  the  board  of 
aldermen,  warrant  clerk  in  the  department  of  finance,  dock- 
master  in  the  department  of  finance,  chief  clerk  in  the  depart- 
ment of  audit  and  law  clerk  in  the  department  of  law.  These 
rules  and  regulations  went  into  operation  under  his  adminis- 
tration and  ever  since  have  continued  to  be  in  force,  except  as 
to  the  following  modifications  made  by  his  successors  :  Mayor 
Charles  A.  Schieren  classified  the  clerk  in  the  department  of 
health,  the  surveyor  in  the  department  of  assessments,  the 
secretary  in  the  department  of  buildings,  and  the  deputy 
license  clerk  in  the  city  clerk's  office,  in  "  Schedule  A  ; "  and 
Mayor  F.  W.  Wurster,  one  of  the  defendants  herein,  classified 
the  license  fee  collector  in  the  department  of  fire  in  "  Schedule 
A."  The  head  of  each  of  these  departments  was  required  to 
and  has  given  the  usual  official  bond.  The  eleven  appointees, 
45 
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defendants,  were  appointed  to  the  positions  above  named,  clas- 
sified in  "  Schedule  A."  They  were  not,  therefore,  required 
to  pass  a  competitive  examination,  unless  the  classifications 
made  by  the  mayors  were  in  conflict  with  the  provisions  of 
the  Civil  Service  Statute,  or  violative  of  the  provisions  of 
the  Constitution. 

The  Constitution,  article  5,  section  9,  provides  that 
"  appointments  and  promotions  in  the  civil  service  of  the  state, 
and  of  all  the  civil  divisions  thereof,  including  cities  and  vil- 
lages, shall  be  made  according  to  merit  and  fitness  to  be  ascer- 
tained, so  far  as  practicable,  by  examinations,  which,  so  far  as 
practicable,  shall  be  competitive ;  provided,  however,  that  hon- 
orably discharged  soldiers  and  sailors  from  the  army  and  navy 
of  the  United  States  in  the  late  civil  war,  who  are  citizens  and 
residents  of  this  state,  shall  be  entitled  to  preference  in 
appointment  and  promotion,  without  regard  to  their  standing 
on  any  list  from  which  such  appointment  or  promotion  may 
be  made.  Laws  shall  be  made  to  provide  for  the  enforcement 
of  this  section." 

The  concluding  clause,  to  the  effect  that  laws  shall  be  made 
to  provide  for  the  enforcement  of  this  section,  would  seem  to 
indicate  that  it  was  within  the  contemplation  of  the  constitu- 
tional convention  that  some  legislation  would  be  necessary. 
The  Civil  Service  Statutes  were  limited  to  the  6tate  and  the 
cities.  The  Constitution  extends  the  civil  service  to  all  the 
civil  divisions  of  the  state,  including  villages.  Counties  and 
towns  are  the  civil  divisions  of  the  state,  and  are,  therefore, 
with  villages,  now  included  in  the  civil  service.  Appointments 
and  promotions  "  shall  be  made  according  to  merit  and  fitness.'' 
This  provision  is  doubtless  mandatory.  It  asserts  a  duty  which 
has  always  existed,  and  devolves  upon  every  appointing  officer 
of  ascertaining  the  merit  and  fitness  of  the  persons  appointed 
by  him  to  official  positions.  Then  follows  the  provision :  "To 
be  ascertained,  so  far  as  practicable,  by  examinations,  which, 
so  far  as  practicable,  shall  be  competitive."  In  order  to  have 
a  satisfactory  and  effectual  competitive  examination  there  must 
be  some  perM.ui  to  examine  and  decide,  some  place  fixed,  and 
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notice  given  in  order  that  the  applicants  may  be  able  to  appear 
and  liave  a  hearing.  The  Constitution  has  made  no  provision 
with  reference  to  the  appointing  of  examiners,  or  for  the  man- 
ner in  which  the  examinations  shall  be  made,  or  how  the 
qualifications  of  the  applicants  shall  be  determined.  This  it 
has  left  to  the  legislature.  This  view  is  in  accord  with  the 
former  determinations  of  this  court. 

In  the  Sweehy  Case  (12  Misc.  Rep.  174),  Judge  IIerrick,  in 
discussing  this  provision  of  the  Constitution,  says  that  it  does 
not  prescribe  the  rules  by  which  it  may  be  enforced,  and  that  it 
needs  legislation  to  give  it  life.  This  case  was  affirmed  by 
this  court  without  opinion  (146  X.  Y.  401),  and  his  opinion 
was  especially  commended  by  Judge  Bartlett  in  the  Keymer 
Case  (148  X.  Y.  219,  224).  In  the  McClelland  Case  (91 
Hun,  101)  the  same  judge  discussed  this  question  more  fully, 
and  held  that  the  execution  of  this  provision  was  dependent 
upon  the  statute.  That  case  was  also  affirmed  by  this  court 
(148  X.  Y.  360),  and  the  opinion  below  was  commended  by 
O'Brien,  J.,  who  said,  with  reference  to  this  clause  of  the 
Constitution,  that  it  is  subject  to  legislative  regulation  as  to 
the  mode  and  manner  of  appointment,  and  is  brought  within 
the  operation  of  general  laws  on  that  subject.  It  is  true  that 
in  another  place  he  stated  that,  "If  the  legislature  should 
repeal  all  the  statutes  and  regulations  on  the  subject  of  appoint- 
ments in  the  civil  service  the  mandate  of  the  Constitution 
would  still  remain,  and  would  so  far  execute  itself  as  to  require 
the"  courts,  in  a  proper  case,  to  pronounce  appointments  made 
without  compliance  with  its  requirements  illegal."  But,  in 
making  this  statement,  he  had  reference  to  the  mandatory 
provision  already  alluded  to,  as  appears  from  the  clause  imme- 
diately preceding,  and  not  to  the  necessary  machinery  for  the 
conducting  of  a  competitive  examination.  This  is  apparent 
from  another  expression  appearing  in  his  opinion  in  which  he 
refers  to  the  provision  and  states  that  "it  was  framed  and 
adopted  with  reference  to  existing  laws  which  were  intended 
to  give  it  immediate  practical  operation."  This  view  is  in 
harmony  witli  that  now  entertained  by  us.     The  provision  is 
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mandatory  in  the  respects  alluded  to,  but,  as  to  the  machinery 
necessary  for  the  conducting  of  a  competitive  examination,  its 
execution  to  that  extent  is  dependent  upon  the  statute.  In 
counties,  towns  and  villages,  no  examiners  have  been  provided 
or  provisions  made  for  the  carrying  of  this  clause  into  effect 
It  is  said  that  each  officer  having  appointments  to  make 
could  himself  examine  the  applicants  for  position,  and  in  that 
way  determine  who  should  be  the  appointee  by  a  competi- 
tive examination.  Undoubtedly,  but  it  will  readily  be  seen 
that  this  system  would  practically  nullify  the  Civil  Serv- 
ice Law  and  bring  it  into  disrepute.  The  learned  counsel  for 
the  respondents  says  that  there  was  "neither  statutory  nor 
executive  machinery  for  putting  the  amendment  into  effect  in 
villages,  so  it  may  be  well  that  as  to  villages  the  amendment 
will,  until  there  shall  be  legislation,  remain  ineffectual."  We 
quite  agree  with  him  in  this  regard.  What  is  true  with  refer- 
ence to  villages  is  also  true  with  reference  to  counties  and 
towns.  This  question  has  just  been  considered  by  us  in  the 
case  of  People  ex  rel.  Inebriated  Home  for  Kings  County 
v.  Comptroller  of  Brooklyn  (152  N.  Y.  399),  to  which  we 
here  refer  for  a  further  discussion  of  the  question. 

There  were,  however,  in  existence  at  the  time  of  the  adop- 
tion of  the  Constitution  the  statutes  to  which  we  have  alluded, 
which  do  provide  the  necessary  machinery  for  carrying  into 
effect  the  provisions  of  the  Constitution  in  the  state  and  cities; 
so  that,  upon  its  adoption,  in  the  language  of  O'Brien,  J.,  in 
the  McClelland  case,  "it  had  immediate  practical  operation/' 

Article  1,  section  16,  of  the  Constitution  provides  that 
"  such  acts  of  the  legislature  of  this  state  as  are  now  in  force, 
shall  be  and  continue  the  law  of  this  state,  subject  to  such 
alterations  as  the  legislature  shall  make  concerning  the  same. 
But  all  such  parts  of  the  common  law,  and  such  of  the  said 
acts,  or  parts  thereof,  as  are  repugnant  to  this  Constitution, 
are  hereby  abrogated." 

Are  the  provisions  of  the  Civil  Service  Act  repugnant  to 
the  provisions  of  the  Constitution?  In  the  Keyraer  dm 
(supra)  we  held  that  the  provision  of  chapter  344  of  the  Laws 
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of  1895,  which  exempted  honorably  discharged  soldiers  and 
sailors  in  the  late  civil  war  from  competitive  examination, 
where  the  compensation  did  not  exceed  four  dollars  per  day, 
was  in  conflict  with  the  provisions  of  the  Constitution.  But 
our  attention  has  been  called  to  no  other  clause  of  the  statute 
which  appears  to  us  to  be  repugnant  to  the  Constitution. 
O'Brien,  J.,  in  the  McClelland  case,  says  that  it  was  "  framed 
and  adopted  with  reference  to  existing  laws."  In  the  Sweeley 
Case  {svpra)  it  was  said :  "  The  Civil  Service  Law  of  the 
state,  as  it  was  prior  to  the  adoption  of  the  new  Constitution, 
is,  with  the  exception  of  the  acts  which  have  been  passed 
relative  to  soldiers,  in  harmony  with  the  Constitution."  It  is 
claimed  that  the  Constitution  prescribes  a  different  rule  for 
the  ascertainment  of  the  merit  and  fitness  of  those  who  are 
candidates  for  appointment  from  that  provided  in  the  statute. 
It  is,  as  we  have  6een,  that  the  merit  and  fitness  shall  be  ascer- 
tained, so  far  as  practicable,  by  competitive  examination. 
The  statute  provides  that  the  governor  shall  adopt  rules  which 
shall  provide,  as  nearly  as  the  conditions  of  good  administra- 
tion will  warrant,  for  open  competitive  examination,  for  test- 
ing the  fitness  of  applicants.  And  again,  "  He  shall  cause  to 
be  arranged  in  classes  the  several  clerks  and  persons  employed 
or  being  in  the  public  service,  for  the  purpose  of  examination 
herein  provided  for,  and  shall  include  in  one  or  more  of  such 
classes,  so  far  as  practicable,  the  subordinate  places,  clerks 
and  officers  in  the  public  service  of  the  State."  And  with 
reference  to  the  cities,  the  statute  provides  that  the  mayor 
shall  prescribe  regulations  for  the  admission  of  persons  into 
the  civil  service  u  as  may  best  promote  the  efficiency  thereof, 
and  ascertain  the  fitness  of  candidates  in  respect  to  character, 
knowledge  and  ability,  for  the  branch  of  the  service  in  which 
they  seek  to  enter."  And  again,  "  He  shall  cause  to  be 
arranged  in  classes  the  several  clerks  and  persons  employed  or 
being  in  the  public  service  of  the  city  of  which  he  is  mayor, 
and  he  shall  include  in  one  or  more  of  such  classes,  so  far  as 
practicable,  for  the  purposes  of  examination  herein  provided 
for,  all  subordinate  clerks  and  officers  in  the  public  service  of 
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said  city,"  <fcc.  It  will  be  seen  that  the  language  used  with 
reference  to  the  classification  in  the  state  by  the  governor,  is, 
"  The  several  clerks  and  persons  employed,"  while  that  per- 
taining to  the  city  is,  "  all  subordinate  clerks  and  officers." 
It  is  not  pretended  that  the  constitutional  provision  was 
intended  to  apply  to  the  heads  of  departments,  but  that  it 
only  has  reference  to  the  subordinates.  The  statute  requires 
classification  for  competitive  examination,  "  so  far  as  prac- 
ticable ; "  the  provisions  of  the  Constitution  are  to  the  same 
effect.  It  consequently  appears  to  us  that  the  existing 
statutes,  in  so  far  as  they  have  been  considered,  with  the 
exception  mentioned,  arc  in  harmony  with  the  provisions  of 
the  Constitution. 

We  are  thus  brought  to  a  consideration  of  the  question  as  to 
wThether  the  classification  made  by  the  mayors  of  Brooklyn  is 
legal.  As  we  have  seen,  with  the  exceptions  noted,  it  lias 
existed  for  nearly  thirteen  years  without  question.  This  fact, 
however,  may  not  excuse  us  from  now  considering  the  ques- 
tion, hi  view  of  the  fact  that  changes  have  been  made  which 
would  render  the  doctrine  of  practical  construction  inappli- 
cable. In  determining  this  question,  we  must  have  reference 
to  the  mandate  of  the  Constitution  and  of  the  statute  requiring 
competitive  examination  so  far  as  practicable. 

It  was  evidently  contemplated  that  there  were  positions  in 
which  a  competitive  examination  was  not  practicable.  (Jf ot- 
ter of  Keymer,  148  X.  Y.  219.)  The  counsel  for  the  respond- 
ent conceded  this,  and  in  his  oral  argument  mentioned  a  position 
in  the  health  department,  and  in  his  brief,  "  a  private  secretary, 
or  an  officer  or  attendant  especially  assigned  to  an  executive  or 
judge.'1'  The  reasons  for  exempting  the  private  secretary  of  the 
governor,  or  the  personal  attendant  upon  a  judge,  exist  with 
equal  force  with  reference  to  many  other  positions,  and  it 
would  be  manifestly  unjust  to  limit  the  exceptions  to  the  posi- 
tions named.  In  order  to  determine  whether  the  examination 
of  a  candidate  for  an  office  is  practicable,  we  must  first  ascertain 
the  nature  and  character  of  the  duties  of  his  position.  Hav- 
ing ascertained  the  facts,  the  question  of   exemption  then, 
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doubtless,  becomes  one  of  law,  as  was  held  by  the  majority  of 
the  judges  composing  the  Appellate  Division.  In  the  classifi- 
cations which  have  been  heretofore  made  in  the  state  and 
cities,  there  has  been  a  reservation  from  competitive  examina- 
tions of  those  occupying  confidential  relations  to  the  appoint- 
ing officer ;  this  it  is  now  claimed  is  unauthorized,  for  the 
reason  that  confidential  relations  are  not  mentioned  in  the 
Constitution.  It  is  conceded,  however,  by  the  respondent's 
counsel  that,  as  to  the  positions  mentioned  by  him,  they  ought 
to  be  excepted.  Confidential  positions  must  be  classified 
either  one  way  or  the  other.  Competitive  examination  is  or 
is  not  practicable  as  to  such  positions.  A\re  have  carefully  read 
the  evidence  in  this  case,  and  not  a  word  have  we  found 
tending  to  show  that  a  competitive  examination  is  practicable 
for  a  position  where  the  appointee  is  to  receive,  open,  read 
and  answer  the  letters  of  his  chief,  where  he  is  to  counsel  and 
advise  him  with  reference  to  the  conduct  and  management  of 
his  office,  sigu  his  name  to  checks  or  warrants,  collect  and  pay 
out  his  money,  have  the  combination  of  his  safe  and  the  cus- 
tody and  control  of  its  contents.  A  candidate  may  be  ever 
so  competent  and  still  lack  many  of  the  necessary  elements  of 
a  trustworthy  officer ;  he  may  be  ever  so  learned  and  still 
lacking  in  judgment  and  discretion  ;  he  may  be  discreet  and 
still  without  character ;  he  may  be  honest  and  yet  meddlesome 
and  a  person  in  whom  you  could  not  confide.  To  our  minds 
the  framers  of  the  Constitution  or  of  the  statutes  never  con- 
templated or  intended  that  a  competitive  examination  was 
practicable  for  such  a  position. 

What  places  should  then  be  included  in  the  confidential 
list  I  This  question  may  not  be  easy  of  solution.  Facts  may 
arise  with  reference  to  positions  which  are  now  unknown,  or 
not  presented  by  the  record  before  us,  which  we  cannot 
foresee  or  now  consider.  We  can,  therefore,  only  speak 
generally  upon  the  subject,  leaving  individual  cases  for  con- 
sideration when  they  arise.  We  think  the  Civil  Service  Laws 
should  have  a  reasonable  interpretation  and  should  be  made  as 
practical  as  possible,  and  that  we  should  avoid  a  construction 
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rendering  them  so  burdensome  as  to  array  public  sentiment 
against  them.  We  have  recently  had  occasion  to  consider 
this  question  to  some  extent  in  the  Crummey  Case  (152  X.  T. 
217).  That  case  arose  under  another  statute,  but  was  so 
closely  akin  to  that  under  consideration  as  to  give  it  an 
important  bearing.  We  then  regarded  and  still  consider  that 
case  upon  the  boVder  line,  beyond  which  we  should  not  go. 
We  then  were  of  the  opinion  that  where  the  duties  of  tlie 
position  were  not  merely  clerical,  and  were  such  as  especially 
devolved  upon  the  head  of  the  office,  which,  by  reason  of  his 
numerous  duties,  he  was  compelled  to  delegate  to  others,  the 
performance  of  which  required  skill,  judgment,  trust  and  con- 
fidence and  involved  the  responsibility  of  the  officer  or  the 
municipality  which  he  represents,  the  position  should  be 
treated  as  confidential.  We  have  not  changed  our  views 
upon  the  subject.  We  think  that  this  rule,  properly  applied, 
will  not  prove  unreasonable,  and  that  it  will  not  exempt  from 
examination  many  positions.  It  doubtless  would  relieve  one 
warrant  clerk  in  an  office  where  the  duties  were  the  same  as 
those  which  devolve  upon  Crummey ;  but  the  work  of  an 
office  would  have  to  be  great,  and  it  would  have  to  distinctly 
appear  that  one  could  not  discharge  the  duties  of  the  position 
in  order  to  justify  the  exemption  of  more  than  one.  We 
have  said  that  we  did  not  think  this  rule  would  prove  unreason- 
able ;  should  time  and  experience  prove  that  we  are  in  error 
in  this  regard,  we  shall  not  hesitate  to  apply  further  limita- 
tions, so  as  to  carry  out  the  spirit  and  intent  of  the  law. 

We  are  urged  to  limit  the  positions  in  the  confidential  class 
to  thohe  which  are  strictly  secret.  Most  of  the  public  offices 
are  conducted  openly,  and  every  citizen  has  the  right  to  know 
what  transpires.  The  strictly  secret  positions  authorized  are 
comparatively  few,  and  are  of  far  less  importance  than  those 
where  the  appointee  is  intrusted  with  the  drawing  and  sign- 
ing of  warrants  for  the  payment  of  millions  of  dollars  of  the 
public  money.  Such  a  construction  would  be  too  narrow  and 
burdensome,  and  we  think  not  justified.  As  to  the  other 
positions  in  which  competitive  examination  is  not  practicable, 
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the  statute  itself  furnishes  a  satisfactory  rule;  it  provides  as  fol- 
lows :  "  Officers  elected  by  the  people  and  the  subordinates  of 
any  such  officer,  for  whose  errors  or  violation  of  duty  such  officer 
is  financially  responsible,  and  the  head  or  heads  of  any  depart- 
ment of  the  city  government  and  persons  employed  in  or  who 
seek  to  enter  the  public  service  under  the  educational  depart- 
ments of  any  city,  and  any  subordinate  officer  who  by  virtue 
of  Iris  office  has  personal  custody  of  public  moneys  or  public 
securities,  for  the  safekeeping  of  which  the  head  of  an  office 
is  under  official  bonds,  shall  not  be  subject  to  the  regulations 
prescribed  pursuant  to  this  section."  (§  8,  as  amended  by 
L.  18S4,  ch.  410.)  This  statute  bears  the  impress  of  care- 
ful study  and  thought.  Under  our  system  of  government 
it  has  been  thought  wise  to  hold  public  officials  to  strict 
accountability  for  the  management  of  their  offices  and  for 
the  faithful  accounting  for  public  moneys  coming  into 
their  hands.  So  strict  is  the  law  in  this  regard  that  in  most 
cases  they  are  held  responsible  for  losses  which  occur  even 
without  their  fault.  (Tillinghast  v.  Merrill*  151  N.  Y.  135.) 
To  insure  an  accounting  they  are  required  to  give  official  bonds. 
If  they  delegate  to  appointees  the  handling  of  public  moneys, 
they  still  remain  responsible  for  their  acts  and  usually  protect 
themselves  by  requiring  such  appointees  to  furnish  bonds. 
All  these  facts  were  evidently  taken  into  consideration  in  fram- 
ing the  provision  in  question.  It  was  not  thought  to  be  just 
to  hold  an  official  responsible  for  the  acts  of  an  employee  who 
necessarily  had  the  custody  of  public  moneys  when  the  official 
had  no  choice  in  his  selection.  Under  the  rules  established 
by  the  civil  service  commission,  the  appointment  must*  be 
made  from  a  list  of  three  who  are  certified  as  standing  the 
highest.  Neither  of  the  three  persons  may  be  personally 
responsible.  The  officer  has  no  power  to  demand  a  bond  or 
other  security ;  and  yet,  upon  his  own  personal  responsibility 
he  may  be  compelled  to  intrust  the  appointee  with  the  hand- 
ling of  the  entire  tax  receipts  of  a  state,  or  of  a  large  and  pop- 
ulous city.  The  legislature  was  not  willing  to  release  officials 
from  responsibility  for  public  moneys,  and  it  did  not  deem  a 
46 
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civil  service  examination  as  practicable  or  a  sufficient  protec- 
tion to  such  officers;  it,  therefore,  and  we  think  properly, 
exempted  such  positions  from  the  general  operation  of  the  act. 

The  provision  with  reference  to  those  seeking  to  enter  the 
employment  of  the  educational  departments  of  the  city 
relates  to  teachers  in  schools.  There  are  other  statutes  which 
require  them  to  pass  an  examination  and  obtain  a  certificate 
before  they  can  be  employed.  This  examination  was  deemed 
equivalent  to  that  required  under  the  Civil  Service  Acts,  and 
they  consequently  were  exempted.  The  positions  embraced 
in  the  above  provision  of  the  statute,  together  with  those 
included  in  the  confidential  list,  constitute  the  exempt  class, 
commonly  known  in  the  classification  as  u  Schedule  A." 

In  view  of  the  disposition  to  be  made  of  this  case,  we  are 
not  now  called  upon  to  determine  the  respective  claims  of  the 
eleven  appointees.  We  have  reached  the  conclusion  that  this 
action  ought  not  to  be  maintained.  The  heads  of  the  depart- 
ments making  the  appointments  had  nothing  to  do  with  the 
classification ;  that  duty  devolved  upon  the  mayor.  Under 
the  classification  made  each  of  the  positions  in  controversy 
was  placed  in  "  Schedule  A."  The  positions  in  "  Schedule 
A  "  required  no  examination,  and  consequently  no  lists  were 
prepared  by  the  examiners  from  which  such  positions  could 
be  filled.  It  is  not  pretended  that  the  mayor  was  corrupt, 
dishonest,  or  that  he  was  actuated  by  improper  motives  in 
making  the  classification.  The  duty  devolved  upon  him  under 
the  statute ;  and,  until  the  contrary  appears,  we  must  {.ssume 
that  he  acted  conscientiously  and  upon  his  best  judgment. 
Such  a  classification  is  not  void  ;  it  may  be  voidable,  for  his 
action  is  subject  to  review ;  but,  until  it  is  judicially 
determined  that  his  classification  was  erroneous,  it  is  a 
protection  to  the  subordinate  heads  of  departments  and 
employees  acting  thereunder.  The  appointments  were  made 
in  accordance  with  the  statute  and  the  classification  as 
it  then  existed.  They  could  then  be  made  in  no  other 
way ;  and,  until  the  proper  classification  had  been  made, 
the  appointments  must  be  deemed  valid.     (Curtin  v.  Bar- 
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ton,  139  ^s.  Y.  505.)     The  same  conditions  would  exist  with 
reference  to  the  positions   vacated   by  the  removal  of   the 
incumbents,  in  case  this  judgment  should  be  affirmed.    There 
would  be  no  lists  from  which  new  appointments  could  be 
made.     Under  the  system  in  force,  the  examiners  prepare  a 
list  for  each  office  to  be  tilled  in  the  competitive  schedule,  and 
the  appointments  have  to  be  made  from  that  list.     The  exam- 
inations have  reference  to  the  particular  duties  to  be  performed ; 
consequently,  a  list  prepared  for  bookkeepers  would  not  answer 
for  surveyors,  nor  a  list  for  warrant  clerks  supply  applicants 
out  of  which  doctors  could  be  appointed  upon  the  board  of 
health.     While  lists  have  been  prepared  for  the  places  enu- 
merated in  "  Schedule  B,"  none  have  been  made  for  the  posi- 
tions in  the  exempt  "Schedule  A;"  so  that,  before  the  head 
of  a  department  could  till  a  position  made  vacant  by  this 
judgment,  he  would  have  to  go  to  the  mayor,  get  him  to 
revise  the  classification,  and  put  the  position  in  '*  Schedule 
B."      He   would    then   have   to   wait    until    the    examiners 
could    publish    the    proper    notice,    make    the    examinations 
and  prepare  a  list  out  of  which  the  appointment  could  be 
made.     Should  the  mavor  refuse  to  revise  his  classification, 
then  the  head  of  the  department  would   be  powerless  to  fill 
the  position,  except  in  the  manner  in   which  the  defendant's 
appointments  were  made.     Jt  is  said  that  the  mayor  would 
make  the  change  in  the  schedule  upon  the  application  of  the 
heads   of   the  departments.     Very   likely;    but   whether  he 
would  or  not,  we  are  not  advised.     We  are  considering  the 
legal  proposition  founded  upon  the  record  before  us.     It  does 
not  disclose  any  willingness  on  his  part  to  change  the  classifi- 
cation.    The  change  has  not  been  made,  and  in  determining 
the  legal  proposition,  we  must  treat  the  case  accordingly. 

The  people  are  not,  however,  without  a  remedy.  There  is 
one  which  is  very  simple  and  effective ;  if  the  mayor  refuses 
to  do  his  duty,  or  if  he  does  it  improperly,  he  may  be  com- 
pelled by  direct  proceeding,  as  by  mandamus,  or  perhaps  in 
some  cases  by  certiorari,  instituted  by  any  resident  citizen,  to 
do  it  in  accordance  with  the  requirements  of  the  Constitution 
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and  of  the  statute.  The  courts  have  the  power  to  compel  the 
discharge  of  such  duties.  By  making  the  classification  con- 
form to  the  statute,  heads  of  departments  and  officers  acting 
thereunder,  making  appointments,  will  not  subject  their 
appointees,  dependent  upon  compensation  for  their  services, 
to  the  loss  of  wages  earned  or  salaries  accrued.  In  this  situa- 
tion it  is  obvious  that  the  taxpayers'  action  is  not  the  appro- 
priate remedy.  (Laws  1887,  chap.  673  ;  People  ex  reL  Boltzer 
v.  Daley,  37  Hun,  401,  400 ;  People  ex  reL  Wright  v.  Cop) man 
Council  of  Buffalo,  10  Abbott's  X.  C.  90  ;  affirmed,  3S  Hun, 
037,  on  opinion  below;  appeal  dismissed,  101  N.  T.  640; 
People  e.r  rel.  Smither  v.  Iiichmond,  5  Misc.  Rep.  26,  29; 
People  ex  reL  Overton  v.  Board  of  Trustees  of  the  Village 
ofWhitestone,  71  Hun,  188  ;  People  ex  reL  Stephens  v.  Ilal- 
sey,  37  N.  Y.  344 ;  People  ex  rel.  Case  v.  Collins,  19  Wen- 
dell, 50.) 

We  have  to  say  in  conclusion  that  the  duty  rests  upon  the 
legislature  and  the  courts  to  enforce  the  civil  service  pro- 
visions of  the  Constitution  in  their  letter  and  spirit. 

Wre  doubt  not  that  at  an  early  day  the  legislature  will  sup- 
plement the  existing  civil  service  laws  by  such  additional 
enactments  as  will  cover  all  the  civil  divisions  of  the  state, 
including  villages,  and  furnish  a  complete  system  for  carrying 
out  the  mandates  of  the  Constitution. 

We  have  endeavored  to  solve  the  complicated  problems 
presented  by  this  appeal  so  that  the  appointing  officer,  the 
fiscal  agent  and  the  appointees  shall  be  protected  until  final 
judgment  can  be  had  as  to  the  correctness  of  classification,  and 
at  the  same  time  we  have  pointed  out  to  the  citizen  the  reme- 
dies by  which  he  can  secure  the  enforcement  of  civil  service 
provisions  contained  in  the  Constitution  aud  the  statutes. 

The  judgment  should  be  reversed  and  the  complaint 
dismissed. 

Gray,  J.,  (dissenting^.  This  action  was  brought  by  cer- 
tain taxpayers  of  the  city  of  Brooklyn  against  the  mayor 
and  the  other  fiscal  officers  of  the  city  and  eleven  individ- 
uals,  who  had  been  appointed   to  various  positions  in  the 
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municipal  service,  for  the  purpose  of  obtaining  a  judgment 
which  should  restrain  the  payment  of  the  salaries  of  such 
appointees.  These  appointments  were  made  subsequent  to 
the  1st  day  of  January,  1895,  and  the  positions  were  as  fol- 
lows: Clerk  to  the  committees  of  the  board  of  aldermen; 
assistant  warrant  clerk  in  the  department  of  finance ;  dock- 
master  in  the  department  of  finance  ;  chief  clerk  in  the  depart- 
ment of  audit;  law  clerk  in  the  department  of  law;  surveyor 
in  the  department  of  assessment ;  finance  clerk  in  the  depart- 
ment of  health  ;  license  fee  collector  in  the  department  of  fire ; 
secretary  in  the  department  of  buildings  ;  clerk  to  the  commis- 
sioner of  city  works,  and  deputy  license  clerk  in  the  city  clerk's 
office.  The  complaint  charged  that  these  appointments  had 
been  made  without  the  appointees  having  been  subjected  to 
competitive  examinations  to  ascertain  their  merits  and  fitness 
and  that,  for  the  failure  to  comply  with  the  law,  the  appoint- 
ments were  illegal.  The  answers  admitted  the  allegation  of 
the  complaint  with  respect  to  the  manner  of  the  appointments 
and  alleged  that  the  defendant  city  officials,  who  were  charged 
with  the  duty  of  the  payment  for  services  performed,  intended 
to  perform  that  duty  as  to  the  defendant  appointees.  The 
answer  further  alleged,  with  respect  to  each  of  the  appointees, 
that  he  was  duly  appointed  to  his  position. 

Upon  the  trial  of  the  action  the  plaintiffs  adduced  evidence, 
by  the  examination  of  witnesses  and  in  the  production  of  a 
large  number  of  documents,  consisting  of  examination  papers, 
reports,  various  civil  service  regulations,  etc.,  to  show  that 
competitive  examinations  for  all  the  appointments  mentioned 
in  the  complaint  were  practicable.  No  witnesses  were  called 
in  behalf  of  the  defendants,  and  the  only  evidence  adduced  by 
them  consisted  in  showing,  by  stipulation  and  by  certain  letters 
addressed  by  Mayors  Seine ren  and  Wurster  to  the  civil  service 
commissioners  between  March,  1804,  and  February,  1890, 
that  the  positions  of  the  defendant  appointees,  in  the  several 
departments,  had  been  assigned  to  Schedule  "  A,"  which  is  the. 
non-competitive  schedule  under  the  civil  service  regulations, 
before  the  appointments  were  made. 
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At  the  Special  Term,  the  trial  justice  stated,  among  the 
grounds  of  his  decision,  that  each  of  the  defendant  appointees 
to  positions  in  the  city  of  Brooklyn  had  been  appointed  "  with- 
out an  ascertainment  of  his  merit  and  fitness  for  snch  position 
by  competitive  examination  ; "  and  "  that  it  was  and  is  practi- 
cable to  ascertain  the  merit  and  fitness  of  a  person  to  be 
appointed  to  each  of  said  positions  by  competitive  examination/' 

I  think  that  the  right  to  maintain  this  action  turns*,  in 
the  first  place,  upon  the  existence  of  any  authority  in  the 
law  for  it  and,  in  the  second  place,  upon  the  effect  which 
the  insertion  into  the  present  Constitution,  of  the  civil  service 
section  (Art.  Y,  sec.  9),  had  upon  exiting  statntes  and  politi- 
cal conditions.  In  view  of  the  objection  that  an  action  in 
this  form  will  not  lie,  its  prior  discussion  seems  the  more  appro- 
priate. Authority  for  it  must  be  found  in  the  provisions  of 
the  Code  of  Civil  Procedure  and  in  chapter  673  of  the  Laws 
of  1887.  Section  1925  of  the  Code  provides  that  ik  an  action 
to  obtain  a  judgment  preventing  waste  of,  or  injury  to.  the 
estate,  funds,  or  other  property  of  a  county,  town,  city  or 
incorporated  village  of  the  .state,  may  be  maintained  against 
any  officer  thereof,     *     *     *     by  a  citizen,  resident  therein, 

*  *  *  who  is  assessed  for  and  is  liable  to  pay,  *  *  * 
a  tax,"  etc.  This  section  was  a  revision  of  chapter  161  of  the 
Laws  of  1872,  which  was  the  first  enactment  upon  the  subject. 
The  act  of  1887  provided  for  an  action  against  u  all  officers, 
agents,  commissioners  and  other  persons  acting,  *  *  *  for 
and  on  behalf  of  any  *  *  *  municipal  corporation  in  this 
state,  *  *  *  to  prevent  any  illegal  official  act  on  the 
part  of  any  such  officers,  *  *  *  or  to  prevent  waste  or 
injury     *     *     *     to  any  property,  funds,  or  estate  of  snch 

*  *  *  municipal  corporation."  Tpon  a  consideration  <«f 
the  broad  application,  which  has  been  given  to  these  statutory 
provisions  by  the  decisions  of  this  court,  I  do  not  think  that 
the  inquiry  into  the  right  of  these  plaintiffs  to  maintain  this 
action  can  be  said  to  be  really  open  to  us  in  the  present  case. 
The  Taxpayers'  Act  was  passed  by  the  legislature  with  the 
intent  thereby  to  provide  a  sufficient  and  ready  remedy  against 
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all  acts  of  public  servants  and  agents,  deemed  wrongful  and 
by  which  taxpayers  might  be  prejudiced.  They  were,  in 
great  measure,  helpless  before  ;  and  the  act  was  designed  to 
furnish  them  a  legal  remedy,  by  way  of  a  civil  action  to  pre- 
vent injury  to  the  municipal  estate,  or  the  commission  of 
illegal  official  acts.  There  have  been  pertinent  instances  of 
actions  brought  under  the  authority  of  the  statute ;  to  some 
of  which  I  will  refer.  Iiogers  v.  City  of  Buffalo  (123  X.  Y. 
173),  was  an  action  brought  by  a  taxpayer  of  the  city  to 
restrain  the  common  council,  mayor,  etc.,  of  the  city  from 
paying  the  salary  of  the  street  and  health  inspector,  on  the 
ground  that  his  appointment  was  in  violation  of  the  Civil 
Service  Law,  and  a  recovery  was  sustained.  Taleott  v. 
City  of  Buffalo  (125  X.  Y.  280),  was  an  action  by  a  taxpayer 
of  the  city  to  restrain  the  municipal  authorities  from  substitut- 
ing electric  street  lighting  for  that  of  gas  in  certain  parts  of 
the  city.  The  question  for  determination  there  was,  whether 
a  taxpayer  can  maintain  an  action  to  restrain  the  governing 
body  in  a  city  from  official  action,  within  its  power  and  dis- 
cretion, in  the  absence  of  some  charge  of  fraud,  collusion, 
corruption  or  bad  faith.  It  was  observed  that  the  terms 
*'  waste "  and  "  injury ''  used  in  the  statute,  which  gives  a 
right  of  action  to  a  taxpayer  as  against  municipal  officers,  com- 
prehend illegal,  wrongful,  or  dishonest  official  acts  and  were 
not  intended  to  subject  official  action  to  the  supervision  of 
judicial  tribunals,  where  it  was  within  the  jurisdiction  and 
discretion  of  the  officers  or  municipal  bodies.  If  the  munici- 
pal authorities  had  not  had  the  power  to  provide  for  the  regula- 
tion and  lighting  of  the  city's  streets,  so  as  to  leave  the  method 
to  be  adopted  within  their  discretion,  our  decision  would  have 
upheld  the  judgment  recovered  below,  because  of  the  illegality 
of  the  municipal  action.  Improvidence,  or  lack  of  wisdom, 
would  not  warrant  such  an  action,  fcigler  v.  Chaji'ui  (120 
N.  Y.  342\  was  an  action  brought  by  a  taxpayer  of  the  city 
of  Brooklyn  against  the  mayor  and  other  officials  to  annul  a 
contract  made  by  them  for  the  purchase  of  the  property  of  a 
water  company.     It  was  there  held  that  the  action  was  main- 
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tainable,  upon  the  ground  that  the  contemplated  purchase  by 
the  mayor  and  his  associates  was  beyond  their  authority  and 
illegal.  It  was  said  that  "  the  action  authorized  by  section 
1925  of  the  Code  is  one  which  the  taxpayer  may  bring  against 
the  public  officer  because  of  some  fraud  or  bad  faith  on  his 
part,  or  to  restrain  6ome  illegal  action."  Peck  v.  Belknap 
(130  X.  Y.  304),  was  an  action  brought  by  a  taxpayer  of  the 
city  of  Rochester  to  restrain  the  mayor  from  entering  into  a 
contract  of  employment  with  the  defendant  Belknap  and  to 
restrain  the  city  clerk  and  treasurer  from  paying  him  any 
moneys.  The  ground  of  the  action  was  that  Belknap  had  not 
passed  the  civil  service  examination.  It  was  held  that  Belk- 
nap's admission  into  the  service  of  the  city  was  plainly  illegal ; 
because,  under  the  disqualification  of  the  Civil  Service  Law, 
the  city  could  not  employ  an  individual  not  eligible  under  the 
law.  It  was  held  that,  under  section  1925  of  the  Code  of 
Civil  Procedure  and  chapter  673  of  the  Laws  of  1887,  an 
action  is  expressly  authorized  for  the  protection  of  taxpayers 
against  municipal  officers,  to  prevent  any  illegal  official  acts 
on  their  part,  or  to  prevent  waste,  or  injury,  to  the  property 
or  funds  of  the  corporation. 

It  seems  to  me  that  these  cases  have  fully  committed  this 
court  to  the  doctrine  that  the  statutes  comprehend  all  cases, 
where  the  wrong  to  be  remedied  consists  either  in  a  waste  of, 
or  an  injury  to,  the  municipal  estate,  through  corrupt  official 
action,  or  through  action  in  abuse  of  the  powers  conferred  on 
municipal  bodies,  or  in  the  commission  of  illegal  official  acts* 
Nor  should  the  scope  of  the  remedy  given  by  the  legislature 
be  too  much  restricted  by  construction.  As  it  was  said  in 
Ayers  v.  Lawrence  (59  X.  Y.  192),  which  was  the  first  case 
in  this  court  of  an  action  brought  under  the  Taxpayers*  Act, 
"  in  the  construction  of  laws  of  the  character  of  that  under 
consideration,  too  much  stress  should  not  be  laid  on  the  strict 
and  precise  signification  of  words,  but  they  should  be  con- 
strued liberally,  with  a  view  to  the  beneficial  end  proposed, 
to  wit,  the  suppression  of  the  mischief  and  the  advancement 
of  the  remedy."'     It  was  there  observed  of  the  law,  that  its 
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language  was  "  sufficiently  comprehensive  to  embrace  every 
wrong  by  which  taxpayers  may  be  prejudiced,  as  within  the 
purview  of  the  act,  if  not  within  the  literal  and  precise  mean- 
ing of  the  words."  Upon  this  head  of  the  appeal,  I  am  not 
inclined  to  entertain  any  doubt  as  to  the  right  of  the  plaintiffs 
to  bring  their  action  to  prevent  the  defendant  Brooklyn  city 
officials  from  paying  salaries  to  those  defendants,  who  are 
alleged  to  have  been  appointed  to  positions  in  the  municipal 
service  without  a  competitive  examination  a6  to  their  merits 
and  fitness,  as  prescribed  by  law,  and  to  be,  therefore,  holding 
such  positions  illegally. 

We  have,  then,  to  consider  what  was  the  effect  of  the  inser- 
tion into  article  V  of  the  Constitution,  as  amended  in  1894,  of 
section  9,  which  reads  as  follows :  "  Appointments  and  pro- 
motions in  the  civil  service  of  the  state,  and  of  all  the  civil 
divisions  thereof,  including  cities  and  villages,  shall  be  made 
according  to  merit  and  litness  to  be  ascertained,  so  far  as 
practicable,  by  examinations,  which,  so  far  as  practicable, 
shall  be  competitive ;  provided,  however,  that  honorably  dis- 
charged soldiers  and  sailors  from  the  army  and  navy  of  the 
United  States  in  the  late  civil  war,  who  are  citizens  and  resi- 
dents of  this  state,  shall  be  entitled  to  preference  in  appoint- 
ment and  promotion,  without  regard  to  their  standing  on  any 
list  from  which  such  appointment  or  promotion  may  be  made. 
Laws  shall  be  made  to  provide  for  the  enforcement  of  this 
section." 

I  believe  this  state  to  be  the  only  one  where  such  a  provis- 
ion affecting  its  civil  service  has,  thus  far,  been  made  a  part 
of  its  fundamental  law,  and  we  are  bound  to  assume,  by 
reason  of  its  presence  there,  and  by  reason  of  all  the  circum- 
stances attending  its  insertion,  that  it  was  a  most  deliberate 
expression  of  the  views  of  the  representatives  of  the  people. 
In  the  consideration  of  the  object  and  purport  of  a  constitu- 
tional provision,  it  is  useful  to  regard  the  circumstances  attend- 
ing, and  leading  to,  its  insertion.  The  reform  of  the  civil 
service  had  long  been  the  subject  of  discussion  and  of  legisla- 
tion, here  and  elsewhere.  Examinations,  whereby  appoint- 
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ments  to  places  in  the  public  service  might  rest  upon  merite 
and  fitness,  had  been  provided  for  in  England,  some  years 
before  the  first  of  our  acts  upon  the  subject  was  passed  in 
1883.  It  became  evident  there,  as  here,  that  they  were  of 
great  value  as  agencies  for  the  improvement  and  elevation  of 
the  public  service,  and  the  project  of  civil  service  reform 
made  rapid  progress.  Not  only  in  that  most  important 
respect,  but,  also,  in  the  personal  gain  to  the  executive  heads 
of  departments,  who  were  relieved  of  the  burden  and  the 
responsibility  of  selecting  competent  subordinates,  it  com- 
mended itself  to  the  general  approval.  The  people  of  the 
state  have  now  formally  and  solemnly  declared  at  the  p<»!ls 
that  appointments  to  public  places  shall  be  made  upon  the 
basis  of  merit  and  fitness,  to  be  ascertained,  so  far  as  practic- 
able, by  competitive  examinations.  Their  will  in  that  respect 
has  been  expressed  in  the  most  impressive  manner,  by  being 
embodied  in  the  fundamental  law  of  the  state. 

That  it  should  be  given  full  effect,  no  one  will  deny  and 
one  of  the  questions,  which  confronts  us,  is  whether,  as  the 
appellants  contend,  it  can  only  become  operative  through  leg- 
islative provisions.  They  argue  that  the  provisions  of  this 
section  simply  indicate  the  principles,  in  accordance  with 
which  appointments  must  be  made,  and  that,  being  atfirmatire 
in  character,  they  are  not  self -executing,  until  a  law  is  passed 
providing  for  some  method  of  determination  and  classification 
in  accordance  with  those  principles.  The  argument,  while 
having  some  force,  in  so  far  as  the  civil  divisions  of  the  state, 
other  than  cities,  are  concerned,  where  the  legislature  has 
failed  to  make  a  classification,  or  to  piovide  some  adequate 
machinery,  through  regulations  or  boards  of  examiners,  fait 
to  appreciate  the  positive  and  imperious  nature  of  this  consti- 
tutional mandate.  The  argument  would  make  of  the  provision 
a  direction,  without  imperative  force.  This  is  not  the  pre- 
sumption we  may  indulge  in,  when  we  read  the  language  and 
consider  the  very  apparent  design  to  protect  the  people  against 
the  evil  effects  of  unfitness  in  those  tilling  subordinate  posi- 
tions in  the  public  service.     From  the  time  that  the  revised 
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Constitution  of  1894  went  into  effect,  it  commanded  that  all 
appointments  should  be  made  according  to  merit  and  fitness, 
to  be  ascertained,  when  practicable,  by  the  test  of  competitive 
examinations.  Every  officer,  charged  with  the  duty  of  appoint- 
ing his  subordinates  in  office,  in  taking  his  oath  of  office,  bound 
himself  to  obey  it  as  the  supreme  law  of  the  state  and  to  carry 
it  into  effect  as  faithfully  as  it  was  in  his  power.  It  needed 
no  legislation  to  give  force  to  the  command  ;  however  legisla- 
tion might  be  needed,  in  order  that  the  appointing  officer 
might  be  enabled  by  the  aid  of  proper  machinery  to  compe- 
tently fulfill  his  oath  in  making  appointments.  To  use  an 
illustration  of  the  respondents'  counsel,  the  neglect  or  refusal 
of  the  legislature  to  pass  appropriate  laws,  might  make  the 
constitutional  command  as  ineffectual,  as  would  be  the  case  of 
its  failure  to  obey  the  command  to  provide  for  a  constitutional 
convention  every  twenty  years.  Would  the  command  be  any 
the  less  imperative?  There  is  much  more  in  this  section  than 
an  indication  of  the  principles  upon  which  appointments  must 
be  made;  there  is  the  establishment  of  a  fundamental  princi- 
ple, which,  while  the  constitutional  provision  remains,  is  a 
supreme  law  for  the  state  and  which  is  self-executing  in  all 
cases,  where  the  legislature  has  provided  the  ways  and  means 
for  compliance  with  its  requirements. 

The  provision  in  the  section,  that  "  laws  shall  be  made  to 
provide  for  the  enforcement  of  this  section,"  re-enforces  its 
positive  command.  So  far  as  laws  do  not  already  exist,  which 
permit  the  mandate  to  be  effectual,  there  shall  be  further 
legislation  in  the  line  of  regulations.  I  do  not  see  how  the 
tSturffi#  Case  (152  N.  Y.  11),  which  arose  under  the  lottery 
clause  of  the  Constitution  (Art.  1,  sec.  9),  and  to  which  coun- 
sel refers,  commits  us  to  anv  different  view  of  the  'lamruaire 
of  this  section.  It  was  there  held  that  the  lottery  section  was 
not  intended  to  be  self -executing ;  because  of  its  language, 
that  "  the  legislature  shall  pass  appropriate  laws  to  prevent 
offenses  against  any  of  the  provisions  of  this  section."  This 
-was  an  express  delegation  of  authority  to  the  legislature  to 
^nact  laws,  by  which  the  section  should  be  given  force.     The 
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legislature  was,  in  effect,  directed  to  enact  laws  for  the  defini- 
tion, prevention  and  punishment  of  crimes  coming  within  the 
general  language  of  the  section,  which  forbade  that  any  lottery, 
poolselling,  bookmaking,  or  any  other  kind  of  gambling, 
shall  "  be  authorized  or  allowed  within  this  state."  That  sec- 
tion is  very  different  in  its  language  from  the  one  we  are 
considering;  where  we  have  the  positive  and  unmistakable 
utterance  of  a  command  upon  the  subject  of  appointments 
and  where  the  only  room  for  legislation  is  in  the  sphere  of 
providing  ways  and  means  for  a  general  and  faithful  compli- 
ance by  executive  officers. 

I  have  suggested  that  the  section  was  framed  as  a  deliberate 
expression  of  the  views  of  the  representatives  of  the  people  in 
the  constitutional  convention,  held  in  the  year  1894.  Civil 
service  reform  had  then  passed  the  tentative  stage.  In  1SS3 
an  act  had  been  passed  relating  to  appointments  in  the  civil 
service  of  the  state,  which  provided  for  the  making  of  rules 
and  regulations  for  the  examination  of  persons  seeking  admis- 
sion into  the  civil  service  of  the  state,  or  of  the  cities  of  the 
state.  (Chap.  354,  Laws  of  18S3.)  The  original  statute  had 
been  made  the  subject  of  many  amendments,  down  to  the 
legislative  session  of  1894.  Regulations  had  been  promulgated 
by  the  governor  and  by  mayors  of  cities,  civil  service  commis- 
sions had  been  appointed  and,  in  the  decade  that  had  elapsed 
since  the  passage  of  the  first  law,  the  public  attention  had  been 
directed  to  the  development  and  results  of  this  plan  for  ele- 
vating and  improving  the  civil  service.  Civil  service  exami- 
nations had  not  gone  unchallenged  as  to  their  efficacy  and  the 
antagonism  had  been  pronounced.  The  proposed  amendment 
of  the  Constitution  was  introduced  as  early  as  in  the  month  of 
June,  in  the  session  of  the  constitutional  convention  of  1S94. 
It  was  taken  up  in  the  month  of  September  and  made  the  sub- 
ject of  prolonged  debate.  1  think  we  may,  safely  and  fairly, 
presume  that  the  members  of  the  convention  had  actually,  and 
well,  in  mind,  not  only  the  public  proceedings  had  in  legisla- 
tive and  administrative  bodies  upon  the  subject,  but,  as  well, 
what  the  operation  of  the  law  had  been  reduced  to  in  practice. 
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It  may  not  amount  to  a  legal  presumption  of  knowledge  as  to 
all  the  details  of  its  working ;  but,  in  considering  the  duty  rest- 
ing upon  a  deliberative  body,  chosen  to  revise  the  Constitution 
of  a  state,  I  regard  it  as  a  proper  and  natural  presumption  to 
indulge  in,  that  the  working  of  the  law  in  practice  and  the 
conditions  brought  about  by  rules  and  regulations,  were  the 
subject  of  study  and  of  reflection. 

The  civil  service  article  for  cities  provided  that  "  the  mayor 
of  each  city  in  this  state  is     *     *     *     hereby  directed  to  pre- 
scribe such  regulations  for  the  admission  of  persons  into  the 
civil  service  of  said  city,  as  may  best  promote  the  efficiency 
thereof,  and  ascertain  the  fitness  of  candidates  in  respect  to 
character,  knowledge  and  ability  for  the  branch  of  the  service 
into  which  they  seek  to  enter,  and  for  this  purpose,  he  shall, 
from  time  to  time,  employ  suitable  persons  to  conduct  such 
inqniries  and  make  examinations/'  etc.     Such  regulations,  by 
the  article,   were  to  provide  and  declare,  as  in  the  case  of 
admission  to  the  civil  service  of  the  state,  uas  nearly  as  the 
conditions  of  good  administration  will  warrant,"  for  open  and 
competitive  examinations  for  testing  the  fitness  of  applicants; 
which  should  be  practical  in  their  character  and  fairly  test  the 
relative  capacity  and  fitness  of  the  persons  examined,  and  that 
fc4  all  of  the  offices,  places  and  employments     *     *     *     shall 
be  filled  by  selections  from  among  those  graded  highest  as  the 
result  of  such  competitive  examination."     The   mayor   was 
required  to  arrange  in  classes  the  clerks  and  persons  employed 
in  the  public  service  of  the  city,  and  "  he  shall  include  in  one 
or  more  of  such  classes,  so  far  as  practicable  for  the  purposes 
of  examination  herein  provided  for,  all  subordinate  clerks  and 
officers  in  the  public  service  of  the  said  city,"  etc.     The  further 
provisions  of  the  article  relate  to  the  exemption  from  the  regu- 
lations, prescribed  pursuant  to  the  section,  of  elective  officers 
and   the  subordinates,  for  whose  errors  they  were  financially 
responsible ;  of  heads  of  departments ;  persons  in  the  educa- 
tional departments,  and  every  subordinate  officer,  who,  by  vir- 
tue of  his  office,  had  personal  custody  of  public  funds,  for  the 
safekeeping  of  which  the  head  of  the  office  was  under  official 
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bonds.     (Laws  of  18C3,  chap.  354,  sec.  8,  as  amended  by  Laws 
of  1884,  chap.  410,  sec.  2.)     Under  this  article,  regulations 
were  variously  promulgated ;  and,  as  we  are  concerned  with 
those  prescribed  by  the  mayors  of  Brooklyn,  we  shall  refer  to 
them.     They  provided  for  three  schedules,  termed  A,  B,  and 
D.     Schedule  A  included  places  for  which  appointments  might 
be  made  without  examination.     Schedule  B  included  places  to 
be   tilled    upon    a    competitive    examination.      Schedule  D 
included  the  cases  of  laborers  and  day  workmen.     It  wa>,  also, 
provided  by  the  regulations  that  all  new  or  omitted  positions 
shall  be  deemed  to  be  in  Schedule  B  ;  unless  the  assignment 
of  such  positions  to  some  other  schedule  be  made  by  the  mayor, 
and  this  evidences  that  that  schedule  was  to  be  regarded  as 
containing  the  general  rule  in  the  making  of  appointments. 
Classification  was  made  into  schedules  of  the  various  clerks 
and  persons  employed  in  the  city  service  and,  thereafter,  from 
time  to  time,  were  made  assignments  by  the  mayors  of  posi- 
tions to  the  non-competitive  schedule  ;  so  that,  prior  to  January 
1,  1895,  when  the  revised  Constitution  went  into  effect,  six  of 
the  positions  filled  by  the  appointees,  defendants  in  this  action, 
were  assigned  to  that  schedule  and,  after  that  date,  five  were 
so  assigned.     Whether  any  of  these  defendants  might  l>e  con- 
sidered, by  virtue  of  his  ofiice,  or  his  relations  to  the  head  -,f 
the  department,  to  be  exempted  from  the  examination  pre- 
scribed by  law,  is  a  matter  to  be  discussed  later.     The  methods 
and  extent  of  examination  are  most  amply  exhibited  in  this 
record,  and  it  very  clearly  is   made  to  appear  that  the  civil 
service  commissioners  have  tested  the  qualifications  of  appli- 
cants in  such  practical  ways,  as  would  reveal  what  experience, 
technical  equipment,  character  and  reputation  they  possessed. 
It  is  the  claim  of  the  appellants,  in  effect,  that  the  revised 
Constitution  has  not  affected  the  provisions  of  the  civil  service 
statutes,  nor  has  substantially  changed  the  conditions,  as  to  the 
classification  of  positions,  the  determination  of  the  classes  ar.*J 
the  method  of  appointment,  and  that  they  remain,  as  before, 
questions  for  the  sole  determination  of  the  administrative  offi- 
cers of  the  state  and   city  governments.     There  can  be  no 
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doubt  that,  so  far  as  the  existing  laws  were  consistent  with  the 
provisions  of  the  Constitution,  they  were  unaffected  by  tbem. 
Only  such  acts  of  the  legislature  as  were  repugnant  to  the 
Constitution    wrere   expressly   abrogated.     (Art.    1,  sec.    10.) 
But  the  constitutional  provision  was  so  radical  in  its  operation 
that,  thenceforth,  the  rather  plenary  exercise  of  discretion, 
vested  by  the  statute  in  the  administrative  officers  of  govern- 
ment, was  taken  away.     There  was  no  longer  to  be  that  lati- 
tude of  discretion,  which  was  afforded  by  such  provisions,  as 
that  the  regulations  should  be  such  "  as  may  best  promote  the 
efficiency  thereof,"  or  "  as  nearly  as  the  conditions  of  good 
administration  will  warrant."     The  constitutional  convention 
and  the  people,  who  adopted  their  work  of  revision,  had  in 
mind  a  more  stringent  principle  in  appointing  persons  to  per- 
form   dutreo   affecting   the    public    interests.      Thenceforth, 
appointments  should  be  upon  the  basis  of  a  fitness  for  office ; 
to  be  solely  tested,  when  it  was  practicable  to  do  so,  by  exami- 
nations, which  should  be  competitive  in  their  nature,  if  that, 
too,  was  practicable.     It  was  not  proposed  that  the  benefits, 
which  they  believed  would  result  from  the  strict  application  of 
such  a  principle,  should  be  lost,  or  diminished,  by  the  exercise 
of  a  merely  formal  judgment,  or  of  an  arbitrary  legislative 
discretion. 

We  have  recently  had  occasion  to  consider  the  effect  of  this 
constitutional  provision,  in  depriving  the  legislature  of  any 
purely  arbitrary  power  of  determination  as  to  what  places  it 
was  practicable  to  fill  by  appointment  without  competition. 
The  Keymer  Casr,  (148  X.  Y.  21D),  arose  under  chapter  344  of 
the  Laws  of  1895,  which  amended  the  Civil  Service  Act  so  as 
to  create  an  exemption  in  favor  of  the  veterans  therein 
described  from  competitive  examinations.  The  language  us»d 
-was  that  u  competitive  examinations  shall  not  be  deemed  prac- 
ticable or  necessary  "  in  such  a  case.  We  held  the  act  to  be 
unconstitutional ;  because  it  referred  only  to  veterans  of  the 
civil  war  and  created  a  favored  class,  and  because  it  arbitrarily 
declared  as  to  them  competitive  examinations  should  not  be 
deemed  practicable,  in  cases  where  the  compensation  does  not 
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exceed  four  dollars  per  day.  Judge  Bartlett,  delivering  the 
opinion  of  this  court,  observed,  that  "  while  it  is  true  that  the 
Constitution  contemplates  that  it  may  not  always  be  practicable 
to  ascertain  merit  and  fitness  by  examinations,  or  to  have  these 
examinations  competitive,  yet  a  mere  arbitrary  declaration  in 
an  act  of  the  legislature  that  competitive  examinations  of 
veterans  are  impracticable  in  cases  where  the  compensation 
does  not  exceed  four  dollars-  per  day,  is  in  plain  violation  of 
the  provisions  of  the  Constitution  making  competitive  exami- 
nations necessary." 

The  use  of  the  word  "  practicable  "  in  the  section  has  been 
seized  upon  as  the  basis  for  an  argument,  by  implication,  that 
it  was  recognized  that  it  might  not  always  be  possible  to  test 
merits  and  fitness,  in  every  instance,  by  an  examination,  com- 
petitive or  non-competitive,  and,  as  existing  laws  were  left  in 
force,  60  far  as  not  repugnant  to  the  Constitution,  that  all 
questions  of  classification,  and  of  matters  of  appointment 
thereunder,  are  left  to  the  determination  of  the  mayors,  as 
provided  for  by  the  acts  of  the  legislative  body,  in  whom  such 
a  power  of  legislation  resided.  The  significance  of  the  ter- 
minology of  this  section  is  not  open  to  so  broad  an  implication. 
All  exceptions  to  the  rule  of  examinations  were  abrogated  by 
the  section,  which  formerly  existed  by  statute,  or  which 
became  engrafted  upon  the  law  by  regulations.  There  were 
to  be  no  more  exemptions  from  examinations  in  any  case; 
unless  it  was  one,  where,  from  its  peculiar  nature,  it  could  be 
seen  that  an  examination  would  not  be  practicable  for  the  par- 
pose.  It  is  not  difficult  to  understand  what  was  intended; 
however  difficult  it  might  be  to  furnish  a  definition  which 
would  include  the  cases  where  examinations  would  not  te 
practicable.  Such  cases  might  be  found  in  the  selection  of  & 
private  secretary,  where  the  statute  gave  the  power  to  appoint 
such ;  or  in  the  selection  of  an  attendant  or  clerk  by  a  judi- 
cial, or  executive,  officer,  where  there  was  a  similar  power  to 
make  the  appointment.  In  such  and  like  cases,  the  require- 
ments for  the  place  might  consist,  rather  in  the  capacity  of  the 
person  to  inspire  and  to  deserve  personal  confidence  and  a 
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personal  liking,  than  in  the  possession  of  experience,  or 
knowledge,  or  a  technical  equipment.  Such  might  well  be 
the  case,  where  the  executive  officer  is  charged  with  such 
responsibility,  in  the  performance  of  the  duties  of  his  office, 
as  to  require  him  to  rest  upon  the  vigilance,  integrity  and  per- 
sonal faithfulness  of  a  clerk ;  qualities  which  examinations 
might  insufficiently  display,  if  at  all.  So,  with  respect  to 
competitive  examinations,  cases  can  be  conceived  of  where 
they  might  not  be  practicable;  whether  simply  from  the 
absence  of  any  competitors,  or,  more  pertinently,  where  the 
nature  of  the  work  to  be  performed  by  the  applicant  is  such 
that  an  examination  in  competition  with  others  would  not  aid 
in  determining  his  fitness  for  the  particular  position  to  be 
filled.  It  would  not  be  profitable  for  us  to  attempt  any 
elaborate  definition.  As  cases  arise,  where  it  is  sought  to 
apply  the  exception  to  examinations,  competitive  or  non- 
competitive, upon  the  ground  of  the  impracticability  contem- 
plated by  the  section,  they  will  have  to  be  passed  upon  by  the 
courts.  The  question  is  necessarily  a  judicial  one.  Whether, 
in  a  given  case,  a  competitive  examination  is  practicable  to 
ascertain  the  merits  and  fitness  of  the  applicant  for  the  place, 
is  mainly  a  question  of  legal  construction ;  which  is  to  be 
determined  by  reference  to  the  requirements  of  the  office  and 
by  the  use  of  judgment,  aided  by  the  facts  of  the  case. 
Whether  a  classification,  or  a  determination  made  as  to  the 
method  of  appointment,  is  in  conflict  with  the  constitutional 
provision,  or  is  in  evasion  of  its  spirit  and  purpose,  must  be  a 
question  for  the  ultimate  decision  of  the  courts. 

There  should  be  no  ground  for  the  fear,  suggested  by  the 
appellants'  counsel,  of  an  undue  interference  by  the  courts  with 
the  exercise  of  discretionary  powers  vested  by  law  in  the  admin- 
istrative departments  of  government.  The  exercise  in  good 
faith  of  administrative  judgment,  resting  upon  facts  and  cir- 
cumstances, which  leave  the  question  of  the  practicability  of 
an  appointment  upon  the  examination  test  prescribed,  a  fairly 
debatable  one,  should  not  and  will  not  be  disturbed.  Nor  is 
48 
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there  any  inclination  to  intrude  upon  the  sphere  of  any  legis- 
lative action,  when,  in  the  enactment  of  the  laws  called  for  by 
the  constitutional  provision,  or  deemed  requisite  in  some  exi- 
gency, it  shall  undertake  to  classify,  or  to  declare  with  respect 
to  the  practicability  of  competitive  examinations  in  a  class  of 
cases ;  provided  that  its  action  is  in  the  exercise  of  a  reason- 
able discretion  and  not  open  to  the  charge  of  intending  a  vio- 
lation of  the  fundamental  law.  As  it  was  observed  in  the 
Keymer  Cane  (supra),  with  respect  to  the  possibility  of  offices 
and  positions  arising,  which,  in  the  light  of  experience,  could 
not  be  filled  by  competition,  '*  it  will  be  competent  for  the 
legislature  to  provide  for  it  by  an  appropriate  act,  disclosing 
the  circumstances  which  justify  its  intervention."  The  power 
of  the  courts  is  rather  supervisory  in  its  nature  and  it  is 
intended  that  it  shall  be  invoked,  whenever  the  charge  is 
made  that  the  constitutional  guarantees  have  been  infringed 
upon  by  legislation.  The  duty  of  the  court  is  in  no  wise  to 
classify,  but  to  pass  upon  a  question  of  classification,  in  view 
of  the  requirements  of  the  Constitution. 

The  question  of  the  extent  to  which  the  constitutional  pro- 
vision is  self-executing  is  to  be  answered  from  a  reasonable  sur- 
vey of  the  whole  section.  It  is  sweeping  in  its  provision  as 
to  all  existing  exceptions  or  exemptions.  Veterans  were  to 
pass  examinations,  although  accorded  a  preference  in  appoint- 
ment and  promotion  upon  the  lists,  and  appointments  in  the 
department  of  public  works  of  the  state,  theretofore  without 
the  operation  of  the  Civil  Service  Law,  were  brought  within 
its  provisions.  As  it  was  held  in  the  McCJdland  Case  (14$ 
N.  Y.  300),  the  result  of  requiring  the  general  application  of 
the  Civil  Service  Act  has  been  <fc  effectually  accomplished  by 
the  adoption  of  the  new  provision  in  the  fundamental  law.!? 
As  previously  pointed  out,  the  Constitution  provided  for  the 
continuance  in  force  of  all  legislative  acts,  not  repugnant  to 
it,  and  when  the  revisers  inserted  in  the  section  a  provision 
that  laws  shall  be  made  to  provide  for  its  enforcement,  they 
understood  that,  while  there  were  laws  in  existence,  which 
applied  to  the  civil  service  in  the  state  and  in  the  cities,  and 
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which  provided  for  the  appointment  of  commissions  and  the 
promulgation  of  regulations,  etc.,  there  were  none  which  were 
applicable  to  the  villages  or  other  civil  subdivisions  of  the 
state.  The  propriety  of  such  legislation,  as  would  enable  the 
constitutional  command  to  be  complied  witli  everywhere,  was 
obvious.  The  purpose  of  the  direction  in  the  section  to  make 
laws,  therefore,  was  to  make  it  possible  that  throughout  the 
length  and  breadth  of  the  civil  service  in  this  state,  there 
might  be  a  complete  obedience  to  the  command,  throngh  an 
authoritative  and  intelligent  adaptation  of  the  law  to  the  con- 
ditions of  the  various  localities.  It  became,  and  it  is,  the 
duty  of  the  legislature  to  enact  such  a  law,  or  laws,  as  would 
secure  to  the  people  of  the  state,  in  all  its  civil  divisions,  the 
benefits  of  a  compliance  with  the  constitutional  provision. 
The  failure  of  the  legislature  to  do  so  should  be  attributed  to 
a  misapprehension  of  the  situation,  introduced  by  the  adop- 
tion of  the  revised  Constitution,  rather  than  to  any  intention 
to  disregard  the  duty  imposed  upon  it.  Until  such  legislation 
is  had  with  respect  to  the  counties,  towns  and  villages  of  the 
state,  that  positions  are  classified  and  that  commissions,  or 
boards  of  examiners,  and  all  necessary  machinery  are  author- 
ized and  provided  for,  the  amendment  of  the  Constitution 
may  remain  ineffectual.  In  the  opinion  in  the  McClelland 
case,  it  was  remarked  that  "  it  was  the  intention  to  put  all  the 
new  provisions  of  the  Constitution  into  operation  through  the 
instrumentality  of  such  laws  as  were  then  in  force,  so  far  as 
practicable,  and  if,  in  practice,  they  were  found  to  be  in  any 
respect  insufficient  for  that  purpose,  they  were  to  be  replaced 
or  supplemented  by  new  ones." 

That  the  section  is  self-executing,  I  do  not  think  we  can 
deny  and,  indeed,  we  so  held  in  the  McClellcuul  case  ;  but  in 
the  reasonable  sense.  Legislation  was  only  needed  in  order  to 
guide  appointing  officers  and  to  furnish  them  with  proper 
authority  and  rules  to  perform  their  duty  under  the  law.  I 
think  it  does  not  impair  the  operative  force  of  the  constitu- 
tional prohibition,  that  it  may  be,  in  part,  ineffectual,  until  the 
revision  of  present  laws,  or  the  enactment  of  new  ones,  shall 
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prescribe  a  classification  of  positions,  or  the  mode  in  which 
the  constitutional  provision  should  be  complied  with. 

Nor  does  this  view  work  so  harshly  upon  executive  officers, 
or  upon  their  appointees,  as  to  avoid  the  appointments  ab 
initio  and  to  subject  the  former  to  some  personal  liability,  or 
the  latter  to  the  loss  of  their  compensation  for  services  actually 
performed.     In  the  absence  of  bad  faith,  fraud,  or  collusion, 
appointments  made  under  existing  civil   service  regulations 
should  not  subject  the  appointing  officers  personally  to  liability 
for  the  salaries  paid,  if  it  be  determined  that  the  appointments 
have  been  illegally  made.     The  discretion  exercised   by  the 
mayors   in   assigning   positions  to  non-competitive  schedules 
may  have   been    mistakenly  and  erroneously  exercised ;  bat, 
until  it  has  been  declared  judicially  that  those  positions  were, 
within  the  purview  of  the  Constitution,  such  as  it  was  prac- 
ticable to  fill  by  appointment  from  lists  of  persons  who  had 
successfully  passed  the   required  examinations,  the  appoint- 
ments stand  and  the  incumbents  of  the  offices  are  entitled  to 
be   paid  their  salaries  or   compensation.     The  constitutional 
provision    must    be    humanly    viewed.     It    recognizes    that 
examinations  may  not  always  be  practicable  to  test  the  quali- 
fications of  applicants  for  public  office,  and  a  classification, 
containing   a   non-competitive  schedule,  or   a  determination 
upon  the  method  of  a  non-competitive  appointment,  made  in 
good  faith.  wTill  not  be  presumed  to  have  been  iu  disregard  of 
the   constitutional    requirements.     Remedies    by   action    are 
afforded,  to  test  the  legality  of  the  method  of  appointments 
to  office  and  to  secure  a  judicial   revision  of  the  subject  of 
complaint.     I  am  of  the  opinion,  therefore,  that  the  defend- 
ant  appointees  are  entitled  to  the  salaries  or  compensation 
earned  by  them,  until  by  a  final  and  conclusive  judgment  the 
legality   of   the   mayor's   classification  has   been  determined 
upon. 

Finally,  upon  the  question  of  the  positions  held  by  the 
defendant  appointees,  I  am  unable  to  find  any  ground  for 
holding  that  competitive  examinations  were  not  perfectly 
practicable  to  test  their  merits  and  fitness.     Their  positions 
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cannot  be  said  to  be  of  a  character  which  makes  examina- 
tions impracticable,  as  a  mode  of  ascertaining  the  fitness  of 
applicants.  In  almost  all  of  the  positions  in  the  civil  service, 
confidence  must  be  reposed  in  the  appointee  and  his  honesty 
is  an  important  prerequisite,  and,  if  the  practicability  of  com- 
petitive examinations  were  made  to  depend  upon  such  con- 
siderations merely,  it  would  go  far  to  emasculate  the  vigor  of 
the  reform  intended  to  be  effected  by  the  constitutional 
amendment.  The  disposition  should  not  be  to  be  too  liberal 
in  the  construction  of  the  term  "  practicable,"  when  applied 
to  competitive  examinations.  The  desire  of  the  people  for 
the  efficient  services  of  persons,  selected  for  their  competency 
to  perform  them,  should  not  be  thwarted  by  refining  away  the 
language,  in  which  that  desire  has  been  expressed.  The 
dominant  idea  was  that  public  servants  should  be  competent 
for  their  positions.  They  have  solemnly  decided  that  sub- 
ordinate public  offices  in  the  departments  of  the  civil  service 
should  not  be  filled  by  appointments,  made  as  mere  rewards 
to  political  or  personal  adherents,  but  upon  the  sole  basis  of 
ascertained  merits  and  fitness.  It  will  not  suffice,  to  avoid  its 
applicability  to  some  positions,  that  it  requires  the  repose  of 
some  trust  in  the  appointee.  This  is  not  the  true  significance 
of  the  language  of  the  section.  It  is  perfectly  practicable  to 
ascertain  the  fitness  of  a  person  to  bo  trusted  in  a  clerical  or 
other  subordinate  position  in  a  department  through  the  methods 
of  the  examinations  provided  for  by  the  regulations.  The 
service  is  a  public  one  and  rarely  confidential  as  in  the  case  of 
private  employment.  This  very  voluminous  record,  among 
other  matters  exhibited  to  illustrate  the  workings  and  merits 
of  the  civil  service  rules,  contains  exhibits  of  actual  competi- 
tive examinations  held  for  applicants  for  positions  in  the 
different  grades  of  the  city's  service,  with  the  method  of 
marking,  and  that  they  are  practical  in  their  character  and 
relate  to  matters  which  fairly  test  relative  capacity  and  fitness 
to  discharge  the  duties  of  the  office  applied  for,  I  do  not 
think  can  justly  be  denied.  I  do  not  see  why  every  one  of 
the  positions  described  in  this  action  could  not  be  filled,  to  the 
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better  satisfaction  of  the  executive  head  and  the  public,  upon 
competitive  examinations.  That  moneys  will  he  handled  i6 
no  adequate  reason  for  exemption.  As  before  said,  it  should 
actually  apjx?ar  that  an  examination,  competitive  or  non-com- 
petitive, could  not  fully  satisfy  the  peculiar,  or  personal, 
requirements  of  the  position  to  be  filled,  in  order  that  it  may 
be  held  to  come  within  the  purview  of  the  Constitution  as 
one  which  might  be  appointed  to  by  a  mere  personal  selec- 
tion. None  of  the  defendants  can  be  fairly  said  to  be  filling 
such  a  position. 

No  other  questions  demand  a  continuance  of  this  discussion, 
the  length  of  which  is  only  justified  by  the  importance  of  the 
questions,  which  have  been  argued  with  exceptional  thorough- 
ness and  ability  by  both  counsel.  Generally  stated,  the  con- 
clusions I  have  reached,  are  that  section  9  of  article  V  of  the 
new  Constitution  operated  to  modify  the  civil  service  laws 
and  regulations,  which  were  existing  on  January  1,  1895,  and 
to  establish  as  the  sole  rule  for  appointments  to  subordinate 
positions  in  the  civil  service  an  ascertained  merit  and  fitness 
in  the  applicant,  upon  competitive  examination ;  that  its 
effect  was  to  abrogate  all  exemptions  and  exceptions  to  the 
rule,  unless  in  some  case  where  such  examinations  were 
impracticable  as  a  method  of  appointment ;  that  the  provision 
executed  itself  in  the  public  service  of  the  State  and  of  the 
cities,  but  needed  legislation  in  other  civil  subdivisions  to 
govern  the  conduct  of  appointing  officials  and  to  regulate 
compliance  by  them ;  that,  in  a  case  arising  upon  the  legality 
of  a  classification,  or  assignment,  of  a  position  in  a  non-com- 
petitive schedule,  the  question  becomes  a  judicial  one  and  is 
for  the  revision  of  the  courts,  upon  the  facts  as  found  and  in 
the  light  of  a  common  experience  and  a  common  knowledge; 
that  until  a  final  and  conclusive  judgment  is  had,  which 
determines  the  illegality  of  appointments,  the  appointees  in 
office  are  entitled  to  be  paid  their  salaries  or  compensation; 
and,  finally,  that  competitive  examinations  were  practicable. 
in  the  constitutional  purview,  for  all  the  positions  filled  by 
the  defendants. 
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I  think  that  the  judgment  should  be  modified  so  as  to  con- 
form to  this  opinion  and,  as  so  modified,  it  should  be  aifirmed. 

O'Brien,  J.  (dissenting).  I  concur  in  many  of  the  general 
conclusions  of  Judge  Gray  with  respect  to  the  questions 
involved  in  this  case.  But  since  I  have  arrived  at  the  con- 
clusion that  the  judgment  appealed  from  is  right  in  its  entire 
6cope  and  meaning,  I  prefer  to  state,  in  as  brief  language  as 
possible,  the  grounds  upon  which  it  is  based.  Many  of  the 
questions  discussed  at  the  argument  and  upon  the  briefs  of 
counsel  have  long  been  settled,  and  have  been  so  clearly 
removed  from  the  domain  of  doubt  or  discussion  that  a  bare 
statement  of  the  principle  is  sufficient. 

The  right  of  a  taxpayer  to  maintain  such  an  action  is  no 
longer  an  open  question.  The  statute  gives  the  right  in 
express  words,  and  this  court,  in  at  least  two  cases,  and  upon 
facts  substantially  identical  with  those  appearing  in  this  record, 
has  sustained  the  right.  (Rogers  v.  City  of  Buffalo,  123  N. 
Y.  173;  Peck  v.  Belknap  130  X.  Y.  3w!) 

We  have  recently  sustained  the  right  of  a  taxpayer  to  main- 
tain an  action  to  restrain  the  common  council  of  a  city  from 
proceeding  to  appoint  police  commissioners  under  a  law 
claimed  to  be  in  violation  of  the  Constitution.  (Rathbone  v. 
Wtrth,  150  X.  Y.  459.)  This  is  an  action  to  restrain  the  pay- 
ment of  salaries  to  persons  appointed  in  the  civil  service  of  the 
city,  as  it  is  alleged,  in  violation  of  the  same  instrument.  That 
was  an  action  to  restrain  the  municipal  authorities  from  mak- 
ing the  appointments  for  similar  reasons.  No  substantial 
distinction  can  be  made  between  the  two  cases,  and  if  it  was 
ever  desirable  to  limit  the  right  to  bring  actions  of  this  charac- 
ter by  refining  away  the  statute,  it  is  too  late  now.  There  is 
nothing  in  this  case  to  warrant  the  court  in  reviewing  its 
former  decisions  on  this  subject,  much  less  in  reversing  them. 

Nor  is  the  right  to  maintain  the  action  affected  by  the  fact 
that  the  alleged  illegal  act  may  be  reviewed  or  corrected  in 
some  other  way.  Such  a  rule  would  practically  repeal  the 
statute,  since  many  of  the  official  acts  of  public  officers  are 
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subject  to  such  review  The  taxpayers'  action  is  an  additional 
remedy  in  equity,  and  exists  quite  independent  of  all  other 
methods  for  testing  the  question  whether  the  proceedings  or 
the  official  acts  in  any  given  case  are  or  are  not  illegal. 

The  controversy  in  this  case  depends  upon  the  meaning, 
scope  and  application  of  a  new  provision  which  has  been 
inserted  in  the  Constitution  :  "  Appointments  and  promotions 
in  the  civil  service  of  the  state,  and  of  all  the  civil  divisions 
thereof,  including  cities  and  villages,  shall  be  made  according 
to  merit  and  fitness  to  be  ascertained,  so  far  as  practicable,  by 
examinations,  which,  so  far  as  practicable,  shall  be  competi- 
tive; *  *  *  Laws  shall  be  made  to  provide  for  the 
enforcement  of  this  section."     (Art.  5,  §  9.) 

No  one  can  deny  that  this  provision  of  the  Constitution  is 
a  limitation  upon  the  power  of  appointment  to  places  in  the 
civil  service.  It  is  not  a  mere  authority  to  the  legislature  to 
create  a  limitation.  It  is  a  limitation  in  itself,  and  by  its  own 
force  affects  not  only  the  power  of  the  legislature  over  the 
subject,  but  that  of  every  public  officer  in  the  state  who  has 
been  intrusted  with  the  power  to  make  appointments.  All 
such  officers  who,  since  the  first  day  of  January,  1895,  have 
taken  the  oath  to  support  the  Constitution,  have  virtually 
sworn  that  they  would  make  no  appointments  in  the  civil 
service  except  according  to  merit  and  fitness,  to  be  ascertained, 
so  far  as  practicable,  by  competitive  examinations.  The 
argument  of  the  learned  corporation  counsel,  as  I  understand 
it,  is  to  the  effect  that  until  the  legislature  shall  make  further 
regulations  on  the  subject,  it  is  impossible  to  carry  out  the 
pledge  involved  in  such  an  oath.  Since  it  will  be  necessary 
to  refer  to  this  subject  hereafter  we  need  not  now  stop  to 
inquire  how  far  it  is  true  in  fact  that  public  officers  are  con- 
fronted by  such  a  dilemma. 

The  scope,  meaning  and  intent  of  every  constitutional  limi- 
tation upon  power  must,  in  the  end,  present  a  judicial  question. 
Administrative  or  ministerial  officers,  who  have  to  deal  with 
the  limitation  in  the  performance  of  their  duties,  are  bound 
to  decide  all  questions  that  may  arise  as  to  its  application 
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according  to  the  best  lights  that  they  may  have.  They  must 
discharge  all  the  obligations  imposed  by  conscience  and  their 
oaths  according  to  the  best  of  their  ability.  But  when  their 
acts  are  questioned,  as  they  are  in  this  case,  they  must  be 
brought  to  the  test  of  the  Constitution  through  judicial  action. 
The  governor,  the  legislature,  the  mayor  of  a  city,  and  other 
officers  exercising  like  powers,  must  frequently  determine  for 
themselves  the  meaning  of  the  Constitution,  but  when  it  is 
alleged  that  any  such  determination  is  erroneous,  the  dispute 
must  be  finally  settled  by  this  court. 

That  is  the  precise  character  of  the  controversy  presented 
by  this  record.  The  comptroller  and  other  executive  officers 
of  Brooklyn  have  filled  eleven  designated  places  in  the  civil 
service  of  that  city  since  the  Constitution  went  into  effect 
without  any  examination  whatever  to  test  the  merit  or  fitness 
of  the  appointees.  If  they  have  made  these  appointments 
with  regard  to  merit  or  fitness,  then,  obviously,  they  must  have 
ascertained  these  qualities  in  the  appointees  in  some  other 
way,  or  by  some  other  method,  than  that  which  is  clearly 
pointed  out  in  the  Constitution.  The  validity  of  these  official 
acts  is  challenged  by  the  citizens  of  Brooklyn  who  pay  taxes 
and  who  are  authorized  to  bring  all  such  acts  to  the  test  of 
the  law  and  the  Constitution  by  an  appropriate  action. 

That  it  was  practicable  within  the  meaning  of  the  Constitu- 
tion to  ascertain  the  merit  and  fitness  of  these  eleven  persons  by 
competitive  examinations,  is  not,  I  think,  now  an  open  question. 
It  was  found  unanimously  by  the  court  below  that  such  exami- 
nations were  practicable,  and  even  if  the  question  could  be 
regarded  as  an  original  one  here  there  could  be  no  doubt  about 
it  from  the  nature  of  the  duties  to  be  performed.  There  was 
a  stamp  clerk  and  a  clerk  to  the  board  of  aldermen,  a  dock- 
master  and  an  assistant  warrant  clerk,  a  collector  of  license  fees 
in  the  fire  department  and  a  surveyor  of  land  in  the  depart- 
ment of  assessments,  a  clerk  in  the  license  bureau  and  another 
in  the  department  of  audit,  what  is  called  a  secretary  to  the 
department  of  buildings,  with  duties  purely  clerical,  and  a 
clerk  in  the  law  department,  and,  finally,  a  finance  clerk  in  the 
49 
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health  department.  It  appears  that  his  duties  are  to  make 
searches  in  the  department  for  the  records  of  marriages, 
births  and  deaths,  and  to  receive  and  pay  over  to  the  city  the 
fees  therefor,  which  amount  in  the  whole  year  to  about  $158 
per  month. 

The  title  which  is  given  to  this  appointee  does  not  describe 
his  duties,  which  are  of  the  most  routine  character.  They 
cannot  by  any  effort  of  the  imagination  or  any  refinement  of 
reasoning  be  made  to  bring  the  place  within  any  exception  to 
the  general  rule  of  competitive  examination.  The  duties  of 
6uch  clerks  or  agents  are  not  involved  in  any  doubt  or  mystery. 
They  are  matters  of  common  knowledge,  and  it  would  be 
impossible  for  any  court  to  assign  any  satisfactory  reason  why 
6uch  places  cannot  be  filled  by  the  appointing  power  accord- 
ing to  the  scheme  of  the  Constitution. 

But  the  plaintiffs  at  the  trial  did  not  re6t  the  case  upon  the 
right  of  the  court  to  take  judicial  notice  of  the  duties  of  the 
several  appointees.  They  gave  a  mass  of  testimony  derived 
from  various  sources  tending  to  show  that  it  was  practicable 
to  fill  all  the  places  by  competitive  examination.  The  defend- 
ants gave  none,  and,  so  far  as  this  question  depends  upon 
facts,  the  proof  on  the  part  of  the  plaintiffs  was  uncontradicted. 

Six  judges  of  the  Supreme  Court  have  determined  unani- 
mously that  it  was  practicable  to  fill  all  these  places  by  com- 
petitive examinations.  In  my  opinion  this  court  has  no  right 
to  review  the  decision  upon  this  question.  Whether  it  is 
practicable  to  do  a  certain  thing  in  a  certain  way  must  in  some 
measure  at  least  depend  upon  facts  and  circumstances  that 
may  be  the  subject  of  inquiry  at  the  triaL  The  question, 
when  determined  there  and  affirmed  by  the  Appellate  Divis- 
ion, should  be  regarded  in  this  court  as  settled  for  all  the  pur- 
poses of  the  case.  The  jurisdiction  of  this  court  is  confined 
to  questions  of  law,  and  whether  it  is  practicable  to  fill  a 
given  place  in  the  public  service  by  competitive  examination 
is  not  a  pure  question  of  law.  It  may  in  many  cases  require 
proof  as  to  the  nature  of  the  duties  to  be  performed,  and 
when  the  proof  is  given  it  is  for  the  trial  court  to  pass  upon  it, 
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and  the  finding  is  conclusive  upon  this  court.  It  seems  to  me 
that  even  before  the  provisions  of  the  present  Constitution 
went  into  effect  that  we  would  be  bound  to  follow  the  find- 
ings of  the  courts  below  on  this  question.  In  the  face  of  the 
findings  of  the  courts  below,  that  it  was  practicable  to  fill  the 
places  in  question  by  competitive  examinations,  the  learned  cor- 
poration counsel  does  not  attempt  to  show  that  it  was  not.  His 
position  is  that  the  appointing  power  had  authority  to  decide 
that  it  was  not  practicable  to  fill  the  places  by  competitive 
examinations,  and  that,  having  so  decided,  the  courts  have  noth- 
ing further  to  do  with  the  question.  The  soundness  of  this 
proposition  will  be  considered  hereafter,  but  enough  has  been 
said  to  show  that  this  court  is  not  concerned  with  any  question 
with  respect  to  the  practicability  of  filling  all  these  places 
according  to  merit  and  fitness,  to  be  ascertained  by  competitive 
examinations.  That  question  may  be  regarded  as  settled,  so 
far  as  this  case  is  concerned,  by  the  judgment  of  the  courts 
below. 

When  the  Constitution  went  into  effect  on  the  first  day  of 
January,  1895,  it  became,  with  respect  to  all  appointments 
and  promotions  in  the  civil  service  of  the  state  or  in  any  city, 
the  supreme  law  of  the  land,  anything  in  any  statutes,  rules  or 
regulations  to  the  contrary  notwithstanding.  In  60  far  as  the 
statutes,  rules  and  regulations  upon  the  subject  of  admissions 
to  the  civil  service  were  not  repugnant  to  the  Constitution, 
they  undoubtedly  remain  in  force,  but  in  so  far  as  they  were 
inconsistent  with  or  repugnant  to  it,  or  in  any  respect  tended 
to  defeat,  obstruct  or  evade  the  plain  mandate  which  it  con- 
tained, they  were  swept  away  and  immediately  ceased  to  exist. 
The  mandate  of  the  Constitution  was  that  thereafter  a  certain 
thing  should  be  done  in  a  certain  way  if  it  was  practicable  to 
do  it  in  that  way,  and  it  was  not  only  an  affirmative  command 
to  do  the  thing  in  that  way,  but  a  negative  prohibition  against 
doing  it  in  any  other  way.  (People  v.  Draper,  15  N.  Y.  544 ; 
Rathhone  v.  Wirth,  150  K  Y.  468.)  If  the  Constitution  did 
not  contain  within  itself,  or  with  the  existing  laws  which  it 
preserved,  all  the  means  for  the  execution  of  the  affirmative 


388  Chittenden  v.  Wubster.  [April, 

Dissenting  opinion,  per  O'Brien,  J.  [Vol.  152. 

mandate  in  the  way  prescribed,  it  certainly  was  potent  enough 
in  its  negative  or  prohibitory  injunction  to  forbid  and  preveni 
the  doing  of  the  thing  in  any  other  way.  Any  constitutional 
provision  is  self-executing  to  this  extent,  that  everything  dune 
in  violation  of  it  is  void.  (Cooley's  Const.  Lim.  [5th  ed.] 
100 ;  Laxo  v.  People,  87  111.  385.)  If  it  be  true  that  the 
defendants  had  not  been  furnished  by  the  legislature  with  the 
necessary  machinery  for  making  appointments  in  the  manner 
prescribed  by  the  Constitution,  then  the  result  would  be  that 
they  could  not  make  them  at  all. 

We  have,  therefore,  a  case  before  lis  where  the  Constitution 
commands  that  appointments  shall  be  made  only  after  com- 
petitive examinations,  when  such  examinations  are  practicable. 
We  have  the  question  settled  that  it  was  practicable  to  fill  the 
places  by  competitive  examinations,  and  we  have  the  conceded 
fact  that  the  appointments  were  made  without  any  examina- 
tions whatever.  The  vital  issue  between  the  parties  to  this 
action  is  whether  these  appointments  were  legal  or  illegal, 
whether  made  in  violation  of  law  or  in  conformity  with  law. 
I  have  thus  far  confined  the  discussion  to  certain  propositions 
that  are  either  admitted  or  not  seriously  contested.  Most,  if 
not  all  of  them,  are  so  plain  as  to  be  self-evident.  If  they  are 
not  then  they  are,  as  it  seems  to  me,  so  strongly  entrenched 
in  reason  and  in  law  that  they  cannot  be  weakened  by  argu- 
ment or  entangled  by  sophistry.  They  lead  logically  and 
inevitably  to  the  conclusion  that  the  appointments  in  question 
were  illegally  made,  and  but  for  the  elaborate  argument  of  the 
learned  corporation  counsel  to  prove  that  they  were  made  in 
accordance  with  the  Constitution  and  the  law  the  discussion 
might  end  here. 

That  argument  deserves  a  fair  analysis,  though  it  is  quite  dif- 
ficult to  summarize  it  accurately.  It  would  not  be  fair  to 
approach  the  argument  in  justification  of  these  appointments 
in  any  narrow,  captious  or  fault-finding  spirit.  We  are  not 
much  concerned  with  individuals,  and  we  can  look  at  their  acts 
and  conduct  with  the  broadest  charity.  We  are  dealing  with 
principles  and  not  men.     We  are  concerned  with  the  Consti- 
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tution  and  the  laws  in  their  relation  to  the  civil  service  of  a 
great  state,  and  in  the  great  cities  of  that  state.  The  future  of 
the  law  which  now  rests  upon  the  basis  of  the  Constitution  is 
dependent  upon  the  decision  of  this  court.  The  decision  in 
this  case  will  either  place  the  reform  upon  a  reasonable  and 
just  basis,  and  command  the  approval  of  all  good  men,  or  it 
will  be  a  6tep  backward. 

We  cannot  allow  this  case  to  turn  upon  any  smaller  ques- 
tion than  the  true  intent  and  meaning  of  the  Constitution. 
If  the  intent  and  meaning  be  what  the  corporation  counsel 
claims  then  there  is  no  case  against  the  officers  who  have  been 
made  defendants,  but  if,  on  the  contrary,  the  Constitution  has 
been  ignored  in  making  the  appointments,  we  ought  to  declare 
the  fact,  no  matter  who  is  affected  by  the  result. 

The  argument  of  the  learned  corporation  counsel  may  be 
summarized  as  follows : 

(1)  The  Constitution  has  neither  enlarged  the  duties  nor 
abridged  the  powers  of  public  officers  making  appointments  in 
the  civil  service  of  the  6tate  or  of  any  city.  The  Constitu- 
tion was  simply  intended  to  preserve  the  statute  and  it  means 
just  what  the  statute  meant  and  no  more. 

(2)  These  appointments  were  made  in  conformity  with  the 
statute  and  rules  regulating  admissions  to  the  civil  service  in 
force  prior  to  January  1,  1895.  That  the  rules  under  which 
they  were  made  were  then  in  force  and  are  still  in  force,  not 
haviug  been  affected  by  the  adoption  of  the  Constitution. 

(3)  That  the  mayor  of  Brooklyn  was  authorized  to  deter- 
mine and  has  determined  that  it  wras  not  practicable  to  fill  any 
of  these  eleven  places  by  competitive  examinations,  and  that 
such  determination  protects  the  defendants  and  all  their 
appointees  and  is  binding  upon  the  courts. 

(4)  That  all  questions  with  respect  to  such  appointments 
are  purely  administrative  within  the  power  and  discretion  of 
the  appointing  power,  whose  decision  is  final  and  not  subject 
to  be  questioned  in  an  action  by  a  taxpayer. 

These  propositions  are  slightly  softened  or  modified  in  the 
course  of  the  argument  by  certain  exceptions,  and  these  excep- 
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tions  will  be  noticed  hereafter,  but  it  is  believed  that  this  is  a 
fair  outline  of  the  argument,  though  perhaps  expressed  in 
different  form  of  words.  It  will  be  convenient  here  to  briefly 
notice  the  third  proposition  since  it  is  based  upon  matters  of 
fact.  There  is  nothing  in  the  record  to  show  that  any  mayor 
of  Brooklyn  ever  made  any  decision  that  these  eleven  places, 
or  any  of  them,  could  not  be  filled  by  competitive  examina- 
tions, or  that  it  was  not  practicable  to  do  so.  There  is  nothing 
to  show  that  any  such  question  was  ever  considered  or  passed 
upon.  It  does  appear  that  all  these  places  were  put  into 
the  non-competitive  schedule  from  time  to  time  by  the  mayor, 
two  of  them  having  been  placed  there  since  the  present  Con- 
stitution went  into  effect.  So  far  as  appears  the  only  reason 
for  this  was  the  request  of  the  heads  of  departments.  It  is 
a  singular  fact  that  no  mayor  has  ventured  to  assert,  either 
as  a  witness  in  this  case,  or  in  any  other  way,  that  even  one  of 
these  places  was  placed  in  that  schedule  for  the  reason  that  it 
was  decided  to  be  impracticable  to  fill  the  place  by  compet- 
itive examination.  The  corporation  counsel  is  thus  compelled 
to  stand  upon  the  narrow  and,  as  it  seems  to  me,  untenable 
ground  that  the  mere  designation  of  these  places  in  the  non- 
competitive schedule,  for  any  reason  or  for  no  reason,  neces- 
sarily and  conclusively  imports  a  determination  by  the  proper 
authority  that  it  was  not  practicable  to  fill  the  places  by  com- 
petitive examinations.  This,  of  course,  would  make  every 
arbitrary  addition  to  that  schedule  conclusive,  a  proposition 
that  seems  to  me  to  be  impossible  to  defend  in  reason  or  law. 
The  non-competitive  schedule  plays  such  an  important  part 
in  this  controversy,  and  indeed  must  play  6uch  an  important 
part  in  the  administration  of  every  civil  service  law,  that  the 
questions  in  dispute  cannot  be  fairly  treated  or  clearly  under- 
stood without  an  accurate  knowledge  of  the  origin,  growth 
and  real  meaning  of  that  schedule.  Before  the  Constitution 
was  adopted,  and  nnder  the  statute  and  rules,  the  administra- 
tion of  the  law  in  the  state  was  left  largely  with  the  governor, 
and  in  cities  with  the  mayor.  They  could  exercise  what  may 
well  be  called  the  dispensing  power,  that  is,  the  power  to  say 
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whether  the  law  and  the  rules  should  apply  to  a  particular 
case.  Applications  were  constantly  made  to  them  to  take 
some  particular  place  out  of  the  operation  of  the  law,  and  it 
is  known  that  these  applications  were  seldom  refused  when 
pressed  by  the  head  of  some  department,  and  so  the  non- 
competitive schedule  became  the  repository  of  executive 
favors.  It  was  not  necessary  to  determine,  and  in  fact  scarcely 
ever  was  determined,  that  it  was  not  practicable  to  fill  the  place 
by  competitive  examinations.  They  could  exempt  the  place 
for  various  reasons  at  discretion  or  without  any  reason.  This 
resulted  from  the  vague  language  of  the  statute  which  did 
not,  as  the  Constitution  now  does,  unqualifiedly  limit  such 
special  exceptions  to  cases  where  it  is  not  practicable  to  fill 
the  place  by  competitive  examination. 

The  places  were  to  be  filled  by  examinations  "  as  nearly  as 
the  conditions  of  good  administration  will  warrant."  The 
mayor  was  to  make  regulations  for  the  admission  of  persons 
to  the  civil  service  of  the  city  upon  the  principle  of  competi- 
tive examinations  "  as  may  best  promote  the  efficiency  thereof." 
These  vague  and  ill-defined  exceptions  and  limitations  did  not 
confine  the  appointing  power  to  the  question  of  practicability, 
as  the  Constitution  now  does.  It  is  true  that  the  word  is  used  in 
the  statute,  but  only  in  connection  with  the  vague  discretionary 
provisions  above  referred  to.  The  result  was,  as  might  well 
have  been  expected,  that  there  was  constant  complaint  that 
the  power  to  dispense  with  the  operation  of  the  law  was  fre- 
quently abused.  Such  vague  powers  always  have  been  and 
always  will  be  abused.  The  dispensing  power  was  the  pro- 
lific source  of  irritation  between  the  government  and  the 
people  in  England  for  centuries,  and  we  know  what  the  result 
was  in  the  end.  When  the  original  regulations  were  made  by 
Mayor  Low,  in  1884,  there  were  only  five  of  the  places  in 
question  placed  in  that  favored  schedule.  The  other  6ix  have 
been  added  6ince  1894.  The  exemption  of  the  five  places  in 
the  original  schedule  was  not  made  because  it  was  impracti- 
cable to  fill  them  from  the  eligible  list,  but  on  grounds  of 
policy  and  expediency,  which  constrained  a  cautious  executive 
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to  avoid  attempting  too  much  with  a  new  and  untried  law 
which  he  had  reason  to  believe  was  not  popular  with  all 
classes.  The  other  six  places  were  dropped  into  the  schedule 
since  1894  at  the  request  of  the  heads  of  the  departments. 

So  it  is  plain  that  this  schedule,  at  the  time  these  appoint- 
ments were  made,  had  little,  if  any,  relation  to  the  question 
of  practicability.  It  represented  many  other  things  and  was 
based  upon  many  other  reasons. 

It  represented  a  liberal  exercise  by  the  mayor  of  his  dis- 
pensing power,  based  simply  upon  the  wishes  of  heads  of 
departments.  They  frequently  found  the  law  an  obstacle  in 
the  way  of  discharging  obligations  which  were  supposed  to  be 
due  to  personal  or  political  friends,  and  often  succeeded  in 
persuading  the  executive  to  relieve  them  from  its  trammels, 
and  the  non-competitive  schedule  was  the  favorite  device  for 
this  purpose. 

Thus,  by  the  exercise  of  the  discretion  conferred  by  the 
statutes  upon  the  executive  to  dispense  with  the  law  in  special 
cases,  all  the  evils  which  the  statute  was  intended  to  suppress 
grew  and  flourished  under  it  until  the  method  of  administra- 
tion become  a  reproach  to  all  concerned,  and  the  law  itself 
was  in  danger  of  falling  into  contempt  with  the  people.     The 
convention  to  amend  the  Constitution  was  regarded  by  the 
friends  of  the  law  as  a  favorable  opportunity  to  rescue  it  from 
the  scandal  connected  with  administration  which  originated  in 
the  exercise  of  discretionary  power,  and  they  seized  upon  it 
and  the  result  was  that  the  principle  was  embodied  in  the 
Constitution  in  language  that  is  not  to  be  mistaken.     It  was 
precisely  the  abuses  to  which  I  have  referred,  and  especially 
the  evasions  which  had  theretofore  existed  through  the  opera- 
tion of  the  non-competitive  schedule,  that  were  intended  to 
be  swept  away  by  the  Constitution.     Nothing  can  be  cleareT 
than  that  there  was  present  to  the  minds  of  the  members  of 
the  convention  the  abuses  in  the  administration  of  the  law 
which  have  been  referred  to.     The  amendment  was  evidently 
drawn  by  the  friends  of  the  reform,  and  the  convention  was 
called  upon  to  adopt  or  reject  it.     The  former  coarse   was 
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decided  to  be  the  best,  and,  under  these  circumstances,  what 
this  or  that  member  said  upon  the  subject,  or  the  interpreta- 
tion that  he  put  upon  the  language  of  the  amendment,  is  of 
little  consequence.  The  obvious  effect  of  the  Constitution 
was  to  remove  the  eleven  places  in  question  from  the  non- 
competitive schedule  6ince  it  wa6  practicable  to  fill  them  all 
by  competitive  examinations. 

It  should  also  be  noted  that  the  placing  of  these  positions 
in  that  schedule  was  in  the  nature  of  a  privilege  or  a  favor  to 
the  appointing  officer.  He  was  not  obliged  to  accept  the 
privilege  or  act  upon  the  dispensation.  He  could  still  fill  the 
place,  if  he  wanted  to,  from  the  eligible  list  made  up  as  the 
result  of  competitive  examinations.  He  could  still  act  upon 
the  general  rule,  which  was  competition,  and  refuse  to  avail 
himself  of  the  right  to  dispense  with  the  law.  A  place  that 
may  be  filled  without  an  examination  may  ako  be  filled  at  the 
election  of  the  appointing  officer  by  the  appointment  of  a 
person  whose  merit  and  fitness  for  the  place  have  been  ascer- 
tained by  competitive  examination.  Even  in  cases  where  the 
constitutional  test  may  be  dispensed  with,  the  fact  that  the 
candidate  has  passed  the  test  can  never  disqualify  him  for  any 
appointment. 

The  learned  corporation  counsel  argues  that  the  defendants 
could  not  have  made  these  appointments  in  any  other  way* 
In  this  he  is  clearly  mistaken,  since,  when  the  non-competitive 
schedule  was  abrogated  by  the  Constitution,  they  had  the  eligi- 
ble list  to  fall  back  upon  and  could  have  selected  every  one 
of  the  appointees  from  that  list.  Had  they  taken  that  course, 
they  would  now  stand  upon  solid  ground  and  would  be  armed 
with  the  weapons  for  a  complete  answer  and  defense  to  all 
such  actions  as  this.  The  claim  that  the  mandate  of  the  Con- 
stitution could  not  be  obeyed,  when  the  appointing  power  had 
all  the  time  at  hand  the  eligible  list  to  select  from,  cannot  for 
a  moment  be  entertained.  Even  if  it  were  true  that  these 
appointments  could  not  have  been  made  under  the  Constitu- 
tion, the  worst  that  could  happen  would  be,  not  to  make  them 
50 
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at  all.  The  defendants  found  the  places  all  filled  by  persons, 
many  of  whom  had  served  for  yeare,  and,  even  if  the  Consti- 
tution had  tied  their  hands  and  left  them  without  the  power 
to  change  a  stamp  clerk  or  a  custodian  of  the  records  of  mar- 
riages, birth  6and  deaths,  there  is  nothing  in  the  record  to 
show  that  this  would  have  been  any  great  calamity. 

But  we  have  seen  that,  in  so  far  as  the  non-competitive 
schedule  had  been  abrogated  by  the  Constitution,  the  competi- 
tive schedule  and  eligible  list  took  its  place,  and  there  was  not 
the  slightest  difficulty  in  making  the  appointments  from  them. 
The  eleven  names  in  question  were  not  found  on  any  list 
The  places  had  been  thrown  into  the  non-competitive  schedule, 
and  the  defendants,  in  the  belief,  no  doubt,  that  the  old  state 
of  things  continued,  selected  the  appointees  according  to  their 
own  will. 

The  learned  corporation  counsel  has  made  one  important 
exception  to  his  fundamental  proposition  that  the  power  of 
the  mayor  to  dispense  with  examinations  in  special  cases  still 
exists.  He  admits  that  the  privileges  of  veterans  have  been 
abolished.  This  court  has  so  decided,  and  also  that  the  legis- 
lature lias  no  power  to  dispense  with  the  law  in  cases  where 
the  compensation  does  not  exceed  $4  per  day.  (Keymer  Case, 
148  N.  Y.  219 ;  Sweeley  Case,  12  Misc.  Rep.  174 ;  146  X.  Y. 
401.)  This  is  a  significant  admission.  If  the  legislature  had 
no  power  to  exempt  veterans,  and  had  no  power  to  make  the 
test  of  practicability  depend  oxx  compensation,  what  became  of 
those  numerous  exemptions  from  all  examinations  made  from 
time  to  time  by  the  mayor,  not  only  before  but  after  the  Con- 
stitution went  into  effect,  where  examinations  were  practicable! 
What  good  reason  is  there  for  the  contention  that,  while  the 
former  have  been  abrogated  or  invalidated  by  the  Constitution, 
the  latter  remain  in  full  force  ?  The  Constitution  has  left  bot 
one  exception  to  the  general  rule,  and  that  is  a  case  where  it 
is  not  practicable  to  fill  the  place  by  competitive  examination. 
It  is  not  enough  that  the  legislature,  or  some  administrative 
officer,  has  declared  that  it  is  not  practicable  in  a  given  case. 
It  must  appear,  when  all  the  reasons  and  circumstances  are 
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known,  to  be  in  fact  impracticable,  and,  while  that  question 
may  be  decided  by  the  appointing  power  in  the  first  instance, 
yet  in  all  cases  of  dispute,  it  must  be  decided  by  the  courts. 

The  fatal  weakness  in  the  argument  of  the  learned  corpora- 
tion counsel  is  found  in  the  assumption  that  not  only  all 
assignments  made  by  the  mayor  to  the  non-cornpetitive  schedule 
prior  to  the  adoption  of  the  Constitution  on  January  1,  1895, 
remained  in  force,  but  that  after  that  date  he  had  the  power 
to  continue  to  make  such  assignments,  with  or  without  reason, 
and  without  regard  to  the  question  whether  examinations 
were  practicable  or  not.  In  other  words,  the  claim  is  made 
that  the  dispensing  power  has  not  been  affected  by  the  Con- 
stitution. This  position  is  plainly  untenable.  Every  assign- 
ment to  that  schedule  made  before  the  Constitution  took  effect, 
in  which  it  was  practicable  to  fill  the  place  by  competitive 
examination,  has  been  abrogated,  and  every  assignment  of  a 
like  character  since  made  is  void  since  they  are  in  conflict 
with  the  Constitution. 

When  the  appointments  were  made  they  were  all  by  force 
of  the  Constitution  in  the  competitive  schedule,  which  in  fact 
and  in  terms  covered  every  one  of  the  places,  and  the 
appointees  should  have  been  selected  from  the  eligible  list. 

The  question  whether  the  Constitution  is  self-executing  is 
not  a  practical  one  in  this  case.  The  question  is  whether,  by 
its  own  force  and  by  force  of  all  the  civil  service  laws  and 
regulations  which  are  behind  it  and  are  preserved  by  it,  these 
eleven  appointments  should  not  have  been  made  from  the 
eligible  list.  The  Constitution  found  and  left  a  complete  sys- 
tem of  statute  law  in  force  which  was  ample  to  enable  every 
appointing  officer  to  execute  its  mandate,  and  it  extended  the 
civil  service  principle  to  all  the  civil  divisions  of  the  state, 
including  villages.  It  is  said  that  since  counties  and  villages 
have  no  adequate  means  of  putting  the  constitutional  pro- 
vision in  force,  it  cannot  be  self-executing,  but  must  await 
legislation. 

This  is  undoubtedly  the  most  fp,vorable  situation  that  can 
be  selected  to  enforce  the  argument  that  the  Constitution  is 
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dependent  upon  legislation.  It  has  been  said  that  a  constitu- 
tional provision  is  self-executing  if  it  supplies  a  sufficient  rale, 
by  means  of  which  the  right  given  may  be  enjoyed  and  pro- 
tected or  the  duty  imposed  may  be  enforced.  (Cooleys 
Const,  Lim.  100.) 

While  we  are  not  concerned  in  this  case  with  appointments 
in  villages  or  counties,  it  would  not  be  difficult  to  show  that 
there  is  not  a  village  or  county  in  the  state  in  which  the  man- 
date of  the  Constitution  cannot  be  complied  with  to-day  without 
further  legislation.  It  is  only  necessary  that  the  appointing 
authority  should  be  in  harmony  with  the  law  and  absolutely 
bound  to  obey  it  and  respect  his  official  oath.  If  he  is  zealous 
to  comply  with  the  Constitution  all  difficulties  will  immedi- 
ately vanish.  Let  him  but  announce  to  the  public  that  he 
will  make  no  appointments  to  office  except  according  to  merit 
and  fitness,  to  be  ascertained  by  competitive  examinations 
and  he  will  not  fail  to  find  candidates  at  hand  who  have  com- 
plied with  the  test.  The  state  civil  service  examinations  are 
held  periodically  in  every  locality  of  the  state,  and  from  that 
source  he  can  obtain  an  abundant  supply  of  qualified  candi- 
dates for  every  place  that  he  may  desire  to  fill.  It  is  not 
necessary  in  order  to  put  the  mandate  of  the  Constitution  into 
immediate  operation  to  wait  until  a  village  or  a  county  civil 
service  board  is  organized  by  the  legislature.  All  the  Consti- 
tution requires  is  that  there  shall  be  an  honest,  open,  competi- 
tive examination,  and  the  state  can  furnish  that  even  to  can- 
didates in  the  particular  county  better  than  any  local  authority. 

A  village  or  county  civil  service  board  would  be  likely  to 
be  or  become  a  weak,  inefficient  thing,  while  the  6tate  has 
every  facility  for  placing  at  the  door  of  the  appointing  officer 
all  the  machinery  necessary  to  enable  him  to  execute  the 
mandate  of  the  Constitution.  Any  county  clerk  or  other 
county  officer  who  has  appointments  to  make,  and  who 
earnestly  desires  to  comply  with  the  Constitution,  will  find  no 
difficulty  in  accomplishing  his  purpose.  The  legislature  has 
undoubted  power  of  regulation,  and  doubtless  there  may  be 
•cases  where  it  should  be  exercised,  but  the  broad  assertion 
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that  the  Constitution  must  remain  a  dead  letter  until  the  leg- 
islature moves  cannot  be  sustained  by  any  sound  argument. 

One  of  the  main  purposes  of  the  Constitution,  and  of  every 
civil  service  law  or  regulation,  is  to  produce  an  honest,  eligible 
list.  When  the  appointing  power  has  full  and  free  access  to- 
that  there  can  be  no  difficulty  in  complying  with  the  letter  and 
spirit  of  the  Constitution.  Even  before  the  constitutional  pro- 
vision went  into  effect  competitive  examinations  were  the  rule 
of  the  civil  service,  and  no  examinations  whatever  the  excep- 
tion. These  exceptions  have  been  abolished,  and  the  Consti- 
tution has  put  it  out  of  the  power  of  the  legislature,  or  of  any 
executive  officer,  to  make  a  new  exception,  or  to  maintain  an 
old  exception  to  the  general  rule  that  competition  shall  pre- 
vail, unless  shown,  as  matter  of  fact,  to  be  impracticable. 
That  is  the  only  condition  upon  which  the  Constitution  will 
permit  any  deviation  from  the  law,  and  since,  in  every  view  of 
this  case,  that  condition  did  not  exist,  the  appointments  in 
question  were  in  violation  of  the  commands  of  the  Constitution. 

There  is,  it  seems  to  me,  a  strange  discord  between  the  doc- 
trines of  the  prevailing  opinion  in  this  case  and  the  former 
utterances  of  this  court  on  the  same  questions.  The  keynote 
of  that  opinion  is  that  the  classification  of  the  governor  or  the 
mayor,  though  in  conflict  with  the  Constitution  and  the  stat- 
ute, is,  nevertheless,  good,  and  protects  all  executive  officers 
and  appointees  until  set  aside.  If  this  proposition  is  sound, 
then  it  follows  that  the  mayor  may  place  all  appointments  in 
the  non-competitive  Schedule  and  thus  abolish  all  examina- 
tions, and  no  one  can  complain  till  the  classification  itself  is 
attacked  by  some  proceeding  to  set  it  aside.  We  are  not  told 
how  or  by  whom  this  executive  act,  abolishing  examinations, 
may  be  set  aside,  though  mandamus  or  certiorari  are  both 
hinted  at  as  remedies. 

The  classification  in  this  case  was  made  about  thirteen  years 
ago,  and  it  is  too  plain  for  argument  that  mandamus  will  not 
lie  to  compel  the  mayor  to  change  it  or  to  make  it  in  some 
other  way.  It  is  elementary  law  that,  while  mandamus  will 
lie  to  compel  a  public  officer  to  act  who  refuses  to  move  at 
all,  it  will  not  lie  to  compel  him  to  act  in  some  particular  way. 
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An  erroneous  classification,  once  made,  cannot  be  corrected  by 
mandamus,  so,  the  suggestion  of  any  relief  from  such  a  source 
may  be  dismissed.  {People  ex  rel.  Eq.  L.  A .  Soc.  v.  Chopin,  103 
N.  Y.  635  ;  People  ex  rel.  Millard  v.  Chopin,  104  S.  Y.  96; 
People  ex  rel.  Demarest  v.  Fairchild,  67  N.  Y.  334.) 

It  is  equally  clear  that  certiorari  will  not  lie.  That  writ 
must  be  brought  within  four  months  from  the  time  of  the  classi- 
fication, and,  therefore,  the  right  of  review  in  that  form  expired 
more  than  twelve  years  ago,  if  it  ever  existed.     (Code,  §  2125.) 

But  it  is  obvious  that  the  right  to  review  by  means  of  that 
writ  does  not  exist  at  all,  and  never  did  exist.  The  writ  of 
certiorari  is  now  governed  and  regulated  by  section  twenty- 
one  hundred  and  twenty,  chapter  sixteen,  article  seven,  of  the 
Code,  and  it  is  only  necessary  to  read  the  statute  in  order  to 
see  that  it  has  no  application  to  the  acts  of  the  governor  or 
mayor  under  the  civil  service  law.  Official  acts  that  are 
executive,  legislative  or  administrative  in  their  nature  and 
character  were  never  subject  to  review  by  certiorari.  That 
a  classification  made  by  the  executive  under  the  civil  service 
law  is  such  an  act,  and,  therefore,  not  subject  to  such  review, 
is  indisputable.  {People  ex  rel.  Copcutt  v.  Board  of  Healthy  140 
X.  Y.  1 ;  People  ex  rel.  Vil.  of  Jamaica  v.  Supervisors^  131  N. 
Y.  468 ;  People  ex  rel.  S.A.R.  R.  Co.  v.  Pari-  Commissioners 
97  X.  Y.  37 ;  People  ex  rel.  Corwin  v.  Walter,  68  X.  Y.  403; 
People  ex  rel.  S.  cfc  U.  II.  R.  R.  Co.  v.  Beits,  55  X.  Y.  600.) 

Indeed,  the  decision,  when  followed  to  all  its  logical  conse- 
quences, practically  abrogates  both  the  Constitution  and  the 
statute,  6ince  it  makes  the  will  of  the  executive  the  supreme  law. 

It  is  certainly  a  radically  new  departure  in  this  class  of 
actions  to  turn  the  plaintiffs  out  of  court  who,  as  taxpayers, 
are  seeking  to  restrain  the  operation  of  official  acts,  conceded 
to  be  illegal,  upon  the  theory  that  they  should  have  resorted 
to  such  fanciful  and  impossible  remedies. 

The  judgment  should  be  affirmed. 

Bartlett,  Martin  and  Vann,  J  J.,  concur  with  Haight,  X, 
for  reversal ;  Gray,  J.,  reads  for  modification,  and  Andrews, 
Ch.  J.,  concurs ;  O'Brien,  J.,  reads  for  affirmance. 

Judgment  reversed  and  complaint  dismissed. 
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„      The   People  of  the   State  of  New  York  ex  rel.   The 

B&^sfl?      Inebriates'  Home  for  Kings  County,  Appellant,  v.  The 
Comptroller  of  the  City  of  Brooklyn,  Respondent. 

1.  Private  Charitable  Institutions— Effect  of  New  Constitu- 
tion upon  Statutory  Local  Aid  from  Public  Moneys.  The  Consti- 
tution of  1894  did  not  of  itself  annul  and  render  inoperative  mandatory 
provisions  in  existing  statutes  requiring  the  payment  by  localities  of  pub- 
lic moneys  to  private  charitable  institutions,  by  force  of  the  new  pro- 
vision (Art.  8,  §  14),  that  such  payments  "  may  be  authorized,  but  shall 
not  be  required  by  the  legislature; "  but  its  effect  was  to  leave  such  statu- 
tory provisions  in  force  until  superseded  by  subsequent  legislation. 

2.  Limitation  on  Future  Legislation.  The  above  provision  of  the 
Constitution  is  a  mere  limitation  on  future  legislative  action,  and  was  not 
intended  to  forbid  the  operation  of  existing  laws. 

3.  Non- abrogation  of  Administrative  Duty  of  Payment  of  Pub- 
lic Moneys  to  Private  Charitable  Institution.  The  above  pro- 
vision of  the  Constitution  did  not  abrogate  the  purely  administrative  duty 
imposed  upon  the  comptroller  of  the  city  of  Brooklyn  by  chapter  169, 
Laws  of  1877,  of  paying  a  portion  of  the  excise  moneys  to  the  Inebriates' 
Home  for  Kings  County,  a  private  charitable  and  reformatory  institution. 

4.  Requirement  of  Compliance  with  Rules  of  State  Board  of 
Charities.  The  new  provision  of  the  Constitution  of  1894  (Art.  8,  §  14), 
that  no  payments  of  public  moneys  by  localities  to  private  charitable 
institutions  shall  be  made  for  any  inmate  who  is  not  received  and 
retained  "pursuant  to  rules  established  by  the  state  board  of  charities," 
operated  presently,  so  that  from  the  time  rules  should  be  established  by 
the  state  board  on  the  subject,  no  payments  would  be  justified  for  inmates 
received  or  retained,  in  contravention  of  the  rules  of  the  board. 

5.  Failure  of  Private  Charitable  Institution  to  Earn  Public 
Moneys.  The  courts  will  not  compel  the  payment  to  a  private  charitable 
institution  of  public  moneys,  authorized  to  be  paid  only  for  the  current 
support  of  inmates  during  the  period  when  the  fund  accrued,  where  it 
appears  that  the  institution  had  to  a  great  extent  ceased  its  operations  and 
bad  not,  except  to  a  limited  extent,  performed  the  service  which  was  the 
consideration  of  the  payment  to  be  made  out  of  the  public  funds. 

People  ex  rel.  Inebriates1  Ilome  v.  Comptroller,  11  App.  Div.  114,  affirmed. 

(Argued  March  1,  1897;  decided  April  20,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  29,  1896,  affirming  an  order  of  the  Special  Term 
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of  said  court  in  Kings  county,  which  denied  the  application  of 
the  relator  fofr  a  peremptory  writ  of  mandamus  requiring  the 
comptroller  of  the  city  of  Brooklyn  to  pay  to  it  fifteen  per 
cent  of  $1,041,797.05,  that  being  the  amount  of  money 
received  by  the  comptroller  from  the  excise  commissioners  of 
the  city  of  Brooklyn  for  licenses  granted  by  them  under  the 
excise  laws  of  the  state  between  the  1st  of  January,  1895,  and 
the  1st  of  May,  1896. 

The  relator  is  a  private  charitable  and  reformatory  institu- 
tion located  in  the  city  of  Brooklyn,  incorporated  by  chapter  843 
of  the  Laws  of  1867,  for  the  reception  and  retention  of  ine- 
briates. By  the  original  charter  magistrates  of  Kings  county 
were  authorized,  upon  the  consent  of  the  trustees  of  the  insti- 
tution, to  transfer  to  its  custody  persons  confined  in  the  jail  or 
penitentiary  for  intoxication  or  habitual  drunkenness.  The 
authority  of  the  magistrates  has  been  changed  from  time  to 
time  in  details,  but  has  in  substance  been  continued,  and  the 
last  enactment  on  the  subject  is  contained  in  the  amending 
act,  chapter  169  of  the  Laws  of  1877,  which  defines  the 
rights  and  powers  of  the  relator  and  regulates  the  payment  of 
public  moneys  in  aid  of  the  institution. 

The  inmates  of  the  home  consisted  of  two  classes,  the  per- 
sons committed  thereto  by  magistrates  and  those  admitted  by 
the  trustees  upon  voluntary  application.  The  home  has 
accommodations  for  two  hundred  or  more  free  patients.  By 
the  law  of  1877  the  comptroller  of  the  citv  of  Brooklyn  was 
required  to  pay  to  the  treasurer  of  the  home  fifteen  per  cent 
of  all  moneys  received  by  him  after  the  first  day  of  April, 
1877,  from  the  excise  commissioners  of  the  city  of  Brooklyn, 
for  licenses  granted  by  them  under  the  excise  laws  of  the 
state,  and  a  similar  duty  was  imposed  upon  the  boards  of 
excise  of  the  several  towns  of  Kings  county  in  respeet  of 
excise  moneys  derived  from  licenses  granted  by  them.  The 
section  continues:  "  Said  money  shall  be  paid  to  the  said 
treasurer  upon  the  presentation  of  a  certified  copy  of  a  resolu- 
tion passed  by  the  executive  committee  of  said  home  declar- 
ing that  it  is  necessary  for  the  care  and  maintenance  of  the 
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indigent  poor  treated  therein,  and  as  much  of  said  fifteen  per 
cent  only  shall  be  paid  to  said  treasurer  as  shall  be  certified  by 
such  resolution  to  be  required  for  such  support,  and  the  pay- 
ment of  the  legitimate  claims  on  said  home  for  the  care  and 
support  of  said  indigent  poor.    The  moneys  herein  required  to 
be  paid  shall  be  so  paid  by  the  said  comptroller  and  by  the 
boards  of  excise  of  said  towns  within  thirty  days  after  the 
receipt  thereof,  or  as  soon  after  the  expiration  of  said  thirty 
days  as  the  same  shall  be  called  for  by  resolution  as  aforesaid, 
and  shall  be  applied  to  the  care  and  treatment  in  said  home 
of  such  persons,  actual  residents  of  the  county  of  Kings,  as 
in  the  judgment  of  said  executive  committee  may  be  poor 
and  in    such    indigent   circumstances    as   to   require    relief 
and   support   and   be   proper   subjects   for    care   and   treat- 
ment therein  by  reason  of  habitual  drunkenness."     The  pay- 
ments required    by  the  act  were  made   in  full  up  to  Janu- 
ary 1,  1895,  but  subsequent  to  that  date   the  comptroller 
refused  to  make  further  payments,  claiming  that  the  new  Con- 
stitution which  took  effect  on  that  day  abrogated  the  compul- 
sory clause  in  the  statute  of  1877,  and  relieved  him  from  any 
further  obligation   to  make  the  payments  therein  designated. 
The  relator,  denying  this  view  of  the  effect  of  the  new  Consti- 
tution, made  monthly  requisitions  on  the  comptroller,  down  to 
3Iay  1,  1896,  for  the  payment  of  the  fifteen  per  cent  of  the 
excise  moneys,  certifying  in  the  resolution  on  each  occasion, 
that  the  money  demanded   "is  necessary  for  the  care  and 
maintenance  of  the  indigent  poor  patients  treated  in  said  insti- 
tution, and  the  legitimate  claims  on  said  home  for  the  care 
and  support  of  said  indigent  poor/'     It  appears  from  the 
papers  before  the  Special  Term,  or  it  is  clearly  inferable  from 
the  uncontradicted  facts,  that  failing  to  receive  the  payments 
demanded,  the  relator  from  January    1,   1895,  received  and 
retained   in  the  institution  only  such  persons  as  were  com- 
mitted or  transferred  thereto  under  commitments  of  magis- 
trates, and  that  during  the  whole  period  from  January  1,  1895, 
•to  May  1,  1896,  there  were  committed  to  the  home  only  about 
120  persons  whose  average  detention  therein  was  for  the  period 
51 


■^ 


402    Peo.  ex  rel.  Inebriates'  Home  v.  Comptroller.    [April. 
Points  of  counsel.  [Vol.  152, 


of  six  months.  The  sum  claimed  by  the  relator  is  $150,269.55, 
being  fifteen  per  cent  of  $1,041,797.05,  the  aggregate  of  the 
excise  moneys  received  by  the  comptroller  subsequent  to 
January  1,  1895. 

It  appears  that  in  February,  1895,  the  commissioners  oi 
excise  of  Brooklyn  fixed  the  license  fees  at  a  largely  increased 
rate  from  that  before  established,  so  that  the  revenue  from 
this  source  in  that  vear  was  two  or  three  times  larger  than  in 
the  years  preceding. 

Further  facts  are  stated  in  the  opinion. 

J oal ah  T.  Marean  for  appellant.  The  Constitution,  which 
went  into  effect  on  January  1,  1S95,  did  not  have  the  effect  cf 
its  own  force  to  repeal  all  acts  of  the  legislature  previously  in 
force  providing  for  payments  out  of  the  public  moneys  of 
municipalities  to  charitable  institutions  wholly  or  partly  under 
private  control.  (Const.  X.  Y.  art.  8,  g§  11-15;  Ptoplew 
Z>\,  /<:  tk  C\  I.  R.  Co.,  80  X.  Y.  75 ;  L.  1S95,  eh.' 754.)  The 
inhibition  of  certain  payments,  contained  in  section  14  of 
article  8  of  the  Constitution,  dues  not  forbid  the  payments 
sought  to  be  compelled  in  this  case.  (L.  1877,  ch.  169.)  The 
statute  of  1877  does  not  violate  the  10th  section  of  article  S 
of  the  Constitution,  which  forbids  the  giving  of  money  by  a 
municipal  corporation,  except  in  aid  of  the  poor.  {White  v. 
Inebriate*  Ilona^  141  X.  Y.  1^3.)  A  peremptory  maudauufe 
is  not  discretionary  in  any  proper  sense.  Where,  upon  the 
facts  appearing,  there  is  a  clear  right  on  the  part  of  the 
relator,  it  must  be  granted,  and  the  Court  of  Appeals  will 
review  the  determination  below.  {People  ex  rel.  v.  Commva 
Council,  78  X".  Y.  56.) 

Joseph  A.  Burr  for  respondent.  After  the  opposing  affi- 
davits were  interposed,  the  relator  having  still  insisted  upon 
his  motion  for  a  peremptory  writ  of  mandamus,  every  state- 
ment of  fact  in  the  opposing  affidavits  must  be  taken  to  be 
true,  and  only  those  statements  in  the  moving  affidavit* 
can    be   considered,  which    are    statements  of    fact    as  ifc 
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tinguished  from  conclusions  of  law,  and  which  are  nndenied. 
(Peoph  ex  rel,  v.  Mayor,  etc.,  of  Brooklyn,  149  N.  Y. 
215.)  The  city  of  Brooklyn  cannot  he  held  liahle  for 
the  support  of  persons  committed  to  the  institution  main- 
tained by  relator.  (Const,  of  1840,  art.  8,  §  2;  Const,  of  N. 
Y.  art.  8,  §  10;  White  v.  InehriateJ  Home,  141  1ST.  Y.  123  ; 
2  R.  S.  [9th  ed.]  1732,  §§  1-28;  L.  1871,  ch.  491 ;  L.  1874, 
ch.  114;  L.  1880,  ch.  284.)  If  the  act  of  1877,  which 
required  the  payment  of  these  moneys,  was  not  before  uncon- 
stitutional, on  the  1st  day  of  January,  1895,  it  was  modified 
and  amended  by  the  constitutional  provision  which  then  went 
into  effect,  that  payment  by  cities  to  charitable,  eleemosynary, 
correctional  and  reformatory  institutions,  wholly  or  partly 
under  private  control,  for  care,  support  and  maintenance,  may 
be  authorized,  but  shall  not  be  required  by  the  legislature. 
(Const.  N.  Y.  art.  8,  £g  11-15  ;  People  ex  rel.  v.  Super visors, 
12  Misc.  Rep.  187;  Cooley  on  Const.  Lim.  [0th  ed.]  100; 
Law  v.  People,  87  III.  385  ;  State  v.  Vnderwood,  89  Ind. 
1 10.)  The  writ  of  mandamus  is  a  discretionary  one,  and  will 
not  be  Issued  except  where  a  clear  legal  right  to  it  is  shown. 
(Wood  on  Mandamus,  1  ;  Merrill  on  Mandamus,  7.) 

Andrews,  Ch.  J.  In  the  ease/ of  White  v.  Tnehriates1  Home 
for  Kings  County  (141  X.  Y.  123)  the  question  of  the  consti- 
tutionality of  the  provision  in  the  act,  chapter  109  of  the  Laws 
of  1877,  requiring  the  comptroller  of  the  city  of  Brooklyn  to 
pay  to  the  treasurer  of  the  home  fifteen  per  cent  of  the  excise 
moneys  received  from  licenses  granted  by  the  excise  commis- 
sioners of  the  city,  was  presented  and  decided.  The  question 
arose  under  the  Constitution  in  force  prior  to  January  1,  1S95, 
and  the  constitutionality  of  the  provision  was  assailed  on  the 
ground  that  it  violated  section  11  of  art.  8  of  the  then  Constitu- 
tion which  prohibited  any  county,  city,  town  or  village  giv- 
ing any  money  or  property  in  aid  of  any  individual,  association 
or  corporation.  This  court  decided  that  the  provision  in  ques- 
tion was  not  in  contravention  of  that  section.  The  law  of  1877 
has  not  been  repealed  by  the  legislature,  and  the  provision  in 
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the  act  of  1877,  requiring  the  comptroller  to  pay  to  the  home 
the  designated  part  of  the  excise  moneys  continued  in  force 
after  the  new  Constitution  went  into  effect,  on  the  1st  day  of 
January,  1895,  unless  it  was  abrogated  by  the  operation  of 
some  provision  in  that  instrument.  It  is  the  contention  on 
behalf  of  the  city  that  section  14  of  art.  8  of  the  new  Consti- 
tution annulled  all  mandatory  provisions  in  existing  statutes 
requiring  the  appropriation  or  payment  by  localities  of  pub- 
lic moneys  to  private  charitable  institutions,  and  that  by 
force  of  the  Constitution  itself  the  act  of  1877  ceased  on 
the  1st  day  of  January,  1805,  to  have  further  operation.  Sec- 
tion 14  of  art.  8  of  the  new  Constitution  is  one  of  a 
series  of  five  sections  (sections  11-15)  which,  for  the 
first  time  in  our  constitutional  history,  embodied  in  the 
organic  law  a  complete  system,  regulating  the  supervis- 
ion and  the  support  in  whole  or  in  part  out  of  public 
moneys  of  the  organized  charities  of  the  6tate.  The  clause  in 
section  14,  upon  which  special  reliance  is  placed  to  sustain 
the  contention  that  upon  the  1st  day  of  January,  1895,  all 
mandatory  provisions  in  existing  statutes  for  the  appropria- 
tion or  payment  by  any  local  authority  of  moneys  iu  aid  of 
private  charitable  institutions,  were  abrogated  and  annulled, 
is  as  follows :  "  Payments  by  counties,  cities,  towns  and  villages 
to  charitable,  eleemosynary,  correctional  and  reformatory 
institutions,  wholly  or  partly  under  private  control,  for  careT 
support  and  maintenance,  may  be  authorized,  but  shall  not  lie 
required  by  the  legislature."  It  may  be  assumed  as  au 
undoubted  proposition  that  a  new  Constitution  of  a  state,  as 
the  supreme  law,  supersedes  all  laws  existing  when  the  Con- 
stitution takes  effect,  in  conflict  with  its  provisions,  if  it 
appears  from  a  just  construction  of  the  instrument  that  it  was 
intended  to  have  a  present  binding  and  operative  force  upon 
the  matter  or  thing  upon  which  the  conflict  arises.  If  the 
intention  was  to  take  away  a  legislative  power  which  previously 
existed,  and  to  annul  legislative  acts  passed  in  pursuance  of 
such  power,  and  not  solely  to  leave  them  to  be  changed  by 
the  legislature  so  as  to  bring  them  into  harmony  with  the  new 
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restriction,  then  all  such  acts  must  give  way  to  the  paramount 
authority,  and  they  are  as  to  all  future  transactions  as  though 
they  had  never  been  enacted.  Before  passing  to  the  particu- 
lar consideration  of  the  new  provisions  in  the  Constitution 
of  1894,  relating  to  charities,  and  especially  of  the  clause 
in  section  14,  to  which  reference  has  been  made,  it  may 
be  well  to  refer  briefly  to  the  history  of  charities  in  the 
state  of  Xew  York,  and  to  the  antecedent  system  which  in 
many  important  respects  was  modified  and  supplemented 
by  the  charities  article  in  the  new  Constitution.  There 
are  few  subjects  connected  with  the  progress  of  the  state 
which  justify  to  a  greater  extent  an  honest  pride  on  the  part 
of  its  citizens  than  is  afforded  by  the  growth  and  development 
of  its  system  of  public  and  private  charities.  The  duty  of 
making  public  provision  for  the  support  of  the  poor  in  the 
ordinary  way,  by  providing  almshouses,  supported  at  public 
expense,  was  undertaken  by  the  state  at  the  organization  of 
the  state  government,  and  still  continues  to  be  discharged  by 
the  counties,  cities  and  towns.  But  this  system  was  soon 
found  to  be  inadequate  and  unadapted  to  the  needs  of  certain 
classes  of  dependent  children  and  adults,  who  required  differ- 
ent provisions  adapted  to  their  special  conditions,  or  whose 
welfare  required  them  to  be  withdrawn  from  the  surroundings 
to  which  the  ordinary  pauper  class  in  almshouses  were  subject. 
The  interest  of  the  humane  and  charitable  was  early  aroused, 
and,  as  the  result,  numerous  charitable  foundations  were  estab- 
lished through  private  benefactions  in  the  state  for  the  care  of 
special  classes  of  unfortunate  and  dependent  people.  Orphan 
asylums,  institutions  for  the  deaf,  the  blind,  the  lame,  found- 
ling asylums  and  hospitals,  industrial  schools,  and,  indeed,  char- 
ities of  all  descriptions,  as  wide  and  comprehensive  as  the 
wants  which  required  relief,  were  organized  for  its  administra- 
tion. But  these  institutions,  sustained  by  private  benefactions 
alone,  had  not  the  means  to  meet  the  demands  for  succor  made 
upon  them.  The  state  came  to  recognize  its  obligations  and  to 
perceive  that  these  institutions  were  doing  a  work  and  discharg- 
ing a  duty  which  in  a  fuller  measure  devolved  upon  it.    There 
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sprung  from  this  recognition  the  system  of  state  or  local  aid 
to  organized  charities,  and  for  a  quarter  of  a  century  before 
the  adoption  of  the  present  Constitution  provision  was 
made  by  law  for  public  aid  to  private  charitable  corpora- 
tions. By  this  aid  the  work  of  these  institutions  was  enlarged, 
and  it  is  probably  within  bounds  to  say  that  on  the  1st  day  of 
January,  1895,  there  were  50,000  inmates  of  the  various  pri- 
vate charitable  institutions  of  the  state  receiving  support  from 
public  moneys,  supplemented  by  private  benefactions  It  is 
said  that  in  the  year  preceding  January  1,  1895,  eight  million 
dollars  of  public  money  was  contributed  for  the  support  of 
inmates  of  these  instirutions  and  four  million  dollars  by  indi- 
viduals. The  method  by  which  state  or  public  aid  was 
furnished  was  not  uniform.  The  greater  part  was  given  under 
laws  vesting  in  counties,  cities  and  towns  authority  to  raise 
money  by  taxation  to  pay  for  the  care  and  support  of  inmates 
of  these  institutions,  but  imposing  upon  them  no  absolute 
duty.  But  in  many  cases,  especially  in  the  great  cities  of 
New  York  and  Brooklyn,  the  legislature  itself  imposed  the 
duty  and  fixed  the  amount  to  be  raised  and  designated  the 
institutions  among  which  the  money  was  to  l>e  divided,  and 
the  general  practice  was  to  apportion  to  each  of  the  institu- 
tions a  sum  j>er  rajuta  for  each  inmate  supported  in  the 
institution,  whose  support  was  considered  as  properly  charge- 
able to  the  public.  In  other  cases  a  gross  sum  was  directed 
to  be  raised  and  paid  to  designated  institutions  for  the  care 
and  support  of  inmates.  (See  chap.  410,  Laws  of  1882, 
§  194.)  This  was  substantially  the  condition  of  the  charities 
of  the  state  and  of  the  legislation  by  which  they  were  sus- 
tained when  the  convention  which  framed  the  new  Constitu- 
tion met  in  1894.  The  existing  system  was  imperfect  and 
needed  revision.  There  was  well-founded  objection  to  the 
practice  which  had  grown  up  by  which  the  legislature 
assumed  to  determine  the  amount  which  localities  should 
raise  by  taxation  for  charities  and  its  distribution.  It  with- 
drew the  subject  from  the  control  of  the  local  authorities  to 
which  it  properly  .should  be  remitted,  and  who  had  little,  if 
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any  voice  in  fixing  the  amount  of  taxation  or  in  supervising 
the  application  of  the  sums  to  be  raised.  There  was  another 
defect  in  the  existing  system.  The  institutions  receiving  pub- 
lic aid  were  not  subject  to  any  authoritative  supervision  by 
competent  public  officials,  and  there  was  no  adequate  super- 
vision or  control  in  behalf  of  the  public  of  the  expenditure  of 
the  money  appropriated.  The  determination  of  what  inmates 
should  be  received  as  public  charges,  and  how  long  they  should 
be  retained,  was  substantially  left  to  the  managers  of  the  insti- 
tutions, who  for  many  reasons  might  not  be  the  most  proper 
persons  to  decide  the  question.  The  duty  of  the  state  is  dis- 
charged when  it  affords  necessary  relief  to  those  whose  support 
is  cast  upon  the  public,  and  it  is  plain  that  it  should  be  given 
for  such  a  length  of  time  only  as  necessity  demands.  There 
is  nothing  more  to  be  deprecated  than  encouragement  to  pau- 
perism, or  the  extension  of  public  aid  to  those  who  are  able  to 
support  themselves,  or  the  keeping  of  inmates  in  charitable 
institutions,  whether  children  or  adults,  beyond  the  time  that 
they  can  be  self-supporting,  or  when  they  could  be  safely  allowed 
to  shift  for  themselves.  Nor  are  institutions  of  charity  subserv- 
ing their  proper  function  when  they  relieve  friends  or  relatives 
of  indigent  persons,  able  and  bound  to  maintain  them,  from  the 
burden  of  their  support.  The  system  of  charities  needed  to 
be  guarded  and  supported  against  possible  abuses.  The  insti- 
tutions, as  a  rule,  were  admirably  managed,  with  great  fidelity 
and  in  the  spirit  of  the  most  disinterested  benevolence.  The 
f  ramers  of  the  new  Constitution  sought  to  promote  the  efficiency 
of  the  system  of  charities  and  to  prevent  abuses.  The  provisions 
which  they  framed  proceeded  upon  these  main  lines.  They 
constituted  a  state  board  of  charities,  changing  the  prior  legis- 
lative board  into  a  state  board  protected  by  the  Constitution. 
They  invested  the  new  board  with  the  power  of  visitation 
and  inspection  of  all  charitable  and  eleemosynary  institutions, 
subject  to  certain  exceptions  not  now  material.  (Art.  8,  g  11.) 
But  more  far-reaching  was  the  power  conferred  on  the 
state  board  to  make  rules  and  regulations  for  the  reception 
and  retention  of  inmates  in  these  institutions,  accompanied 
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with  a  prohibition  against  public  moneys  being  paid  "  for  any 
inmate  of  such  institutions  who  is  not  received  and  retained 
therein  pursuant  to  rules  established  by  the  state  board  of 
charities."  (Sec.  14.)  The  framers  of  the  new  provisions  did 
not  attempt  to  interfere  with  the  existing  system  by  which 
public  support  of  dependent  classes  might  be  furnished  tlirongh 
the  instrumentalities  of  private  charitable  institutions.  It 
preserved  this  system,  but  it  guarded  it  at  the  point  to  which 
we  have  before  adverted,  namely,  by  imposing  a  limitation 
upon  the  legislature  against  mandatory  laws  operating  upon 
localities,  commanding  the  raising  and  appropriation  of  moneys 
to  charitable  institutions,  and  confining  its  power  to  the  conferr- 
ing upon  localities  an  authority  for  that  purpose.  This  is  the 
provision  now  in  question.  It  is  claimed  on  behalf  of  the  relator 
that  the  provision  is  a  mere  limitation  on  legislative  power 
and  that  future  action  by  the  legislature  and  not  the  operation 
of  existing  laws  is  forbidden.  We  arc  of  opinion  that  this  is 
the  true  construction  of  the  clause  in  question.  The  pur- 
pose of  the  Constitution  on  the  subject  of  charities  was  to 
inaugurate  a  new  system  in  respect  to  the  appropriation 
of  public  moneys  in  aid  of  organized  charities  partly  or 
wholly  under  private  control.  The  state  legislature  was 
deprived  of  the  power  to  make  a  mandatory  direction 
binding  upon  the  local  government.  It  could  authorize,  but 
it  could  not  command.  The  language  used  is  appropriate  as 
a  limitation  upon  the  legislature  in  the  future.  Payments  by 
localities  "  may  be  authorized,  but  shall  not  be  required  by  the 
legislature."  It  would  result  from  the  contrary  construction 
of  the  clause,  that  all  existing  provisions  in  aid  of  charitable 
organizations  under  private  control,  made  in  the  form  of  ni«n- 
datory  legislation  directed  to  localties,  were  blotted  out  on  the 
1st  day  of  January,  1895,  and  the  institutions  receiving  it 
would  be  deprived  in  many  cases  of  the  means  of  carrying  on 
their  work.  It  is  not  reasonable  to  suppose  that  the  Constitn- 
tion,  dealing  with  the  great  subject  of  charities,  intended  to 
cut  off  the  means  of  support  upon  which  institutions  had 
relied,  and  leave  them  helpless  until  new  legislation  in  accord- 
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ance  with  the  new  principle  should  be  enacted.     It  has  been 
suggested  that  the  operation  of  the  Constitution  was  to  modify 
mandatory  clauses  in  existing  statutes  and  transform  them 
into  permissive  ones,  and  in   this  way  conform  them  to  the 
new  principle.    However  plausible  this  might  be  as  applied  to 
cases  where  the  duty  under  existing  statutes  was  enjoined 
upon  boards  or  bodies  having  quasi  legislative  powers,  the 
suggestion  must  be  rejected  as  applied  to  the  duty  imposed  on 
the  comptroller  of  Brooklyn  under   the  act  of  1877.     The 
requirement  that  he  should  pay  to  the  home  a  certain  per- 
centage of  the  excise  moneys,  imposed  upon  him  a  purely 
administrative  duty.     The  duty  was  not  imposed  on  the  com- 
mon council  of  Brooklyn,  and  it  is  impossible  to  suppose  that 
the  Constitution  constructively  changed  the  law  of  1877  so  as 
to  vest  in  this  administrative  officer  the  discretionary  power  of 
paying  or  withholding  the  appropriation  to  the  home  made  by 
that  act.     Manifestly  the  Constitution  operated  either  as  an 
absolute  repeal  of  the  act  or  left  it  in  force  until  superseded 
by  subsequent  legislation.     It  is  claimed  that  if  existing  man- 
datory provisions  in  the  charity  laws  were  not  repealed  by  force 
of  the  Constitution,  it  would  be  in  the  power  of  the  legisla- 
ture by  inaction  to  continue  them  in  force  and  thereby  to  that 
extent  thwart  the  purpose  of  the  Constitution.     Provisions 
are  generally  found  in  State  Constitutions  enjoining  upon  the 
legislature  the  passing  of  laws  on  special  subjects  to  carry  out 
the  policy  defined  in  the  instrument.     Such  provisions  are 
incapable  of  enforcement  by  judicial  or  other  mandate.     But . 
they  have  generally  been  effective  through  the  moral  sanction 
which  they  possess  to  induce  the  legislature  to  discharge  the 
duty  cast  upon  it.     We  conceive  that  it  became  the  plain 
duty  of  the  legislature,  after  the  adoption  of  the  Constitution 
of    1894,  to  bring  the  existing  mandatory  statutes  making 
appropriations  to  charities  into  harmony  with  the  new  princi- 
ple, and  this  seems  to  have  been  done  in  most  cases  by  chap- 
ter 754  of  the  Laws  of  1895.     Distrust  of  the  legislature  is 
not,  we  conceive,  a  proper  ground  for  giving  to  the  clause  in 
the  Constitution  a  force  which  its  natural  interpretation  does 
52 
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not  warrant.  The  learned  counsel  for  the  city  contends  that 
the  clause  in  section  14,  article  8,  of  the  Constitution,  imme- 
diately following  the  one  already  quoted,  sustains  the  con- 
struction that  the  prior  clause  was  intended  to  operate  upon 
existing  statutes.  The  clause  now  referred  to  reads  as  fol- 
lows :  u  No  such  payments  shall  be  made  for  any  inmate  of 
such  institutions  who  is  not  received  and  retained  therein  pur- 
suant to  rules  established  by  the  state  board  of  charities.''  We 
entertain  no  doubt  that  this  prohibition  operated  presently,  that 
is  to  say,  that  from  the  time  rules  should  be  established  by  the 
state  board  regulating  the  reception  and  retention  by  charitable 
institutions,  no  payments  would  be  justified  for  the  care,  sup- 
port and  maintenance  of  inmates  received  or  retained  in  con- 
travention of  the  rules  of  the  l>oard.  The  clause  last  quoted 
seems  to  have  been  primarily  framed  with  reference  to  the 
more  usual  practice  of  per  capita  payments  for  each  inmate 
of  charitable  institutions.  But  the  cases  where  the  payments 
were  to  be  made  in  gross  are  also  within  the  spirit  and  inten- 
tion of  the  constitutional  inhibition,  and  the  judicial  armory  is 
furnished  with  adequate  weapons  for  compelling  a  compliance 
with,  or  preventing  an  evasion  of  this  inhibition. 

We  have,  for  the  reasons  stated,  reached  the  conclusion  that 
the  existing  system  of  statutory  law  for  the  sustentation  of 
charities  administered  by  private  incorporated  institutions,  did 
not  fall  with  the  taking  effect  of  the  new  Constitution.  Bnt 
we  are  of  opinion  that,  notwithstanding  this  conclusion,  the 
relator  cannot  maintain  this  proceeding.  It  must  l>e  conceded, 
upon  the  construction  we  have  given  to  the  constitutional  prt^ 
visions,  that  the  act  of  1877  remained  in  force  after  Jannary 
1,  1^95.  The  duty  of  the  comptroller  to  make  the  payment* 
under  the  law  continued  after  that  time,  and  he  refused  to 
comply  with  the  requirements  made  upon  him  by  the  execu- 
tive committee  of  the  home.  The  home  continued  to  make 
mon tidy  requisitions  until  May  1,  1896,  and  then  instituted 
this  proceeding  to  compel  the  payment  to  it  of  the  sum  of 
§150,209.55,  being  fifteen  per  cent  of  the  excise  moneys 
received  by  the  comptroller  from  January  1,  1S95.    It   is 
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not  claimed,  nor  can  it  be  pretended  upon  the  facts,  that  an 
equivalent  sum  or  any  large  proportion  of  such  amount  was 
expended  by  the  home  in  the  care  and  maintenance  of  inmates 
during  the  period  mentioned.     It  is  very  probable  that  this 
was  for  lack  of  means  to  prosecute  its  charitable  work  by 
reason  of  the  refusal  of  the  comptroller  to  make  the  payments 
required.     But  it  remains,  nevertheless,  true  that  the  relator 
now  seeks,  by  mandamus,  to  compel  the  payment  into  its 
treasury  of  a  very  large  sum  of  public  money,  authorized  to 
be  paid  to  it  for  current  support  of  inmates  of  the  institution 
during  the  period  when  the  fund  accrued,  although  to  a  great 
extent  it  ceased  its  operations  and  did  not,  except  to  a  limited 
extent,  perform  the  service  which  was  the  consideration  of  the 
payment  to  be  made  out  of  the  public  funds.     It  is  entirely 
plain  that  it  was  the  intention  of  the  act  of  1877  to  provide 
public  aid  for   current  expenses  only,  and  that  it  was  not 
intended  to  provide  a  fund  for  the  uses  of  the  home  in  future 
years,  or  an  endowment  for  its  support.     It  may  be  admitted 
that  the  comptroller,  in  refusing  to  comply  with  the  requisi- 
tions made  npon  him,  violated  his  duty,  but  the  real  question 
here  is  whether  the  court  will  compel  the  payment  of  public 
moneys  to  a  private  corporation  under  an  appropriation  made 
for  a  special  and  limited  public  purpose,  where  the  application 
to  such  purpose  has  become  impossible  and  the   consideration 
for  the   appropriation   has  failed.     We  think   not.     If   the 
relator  has  a  claim  for  any  amount  it  cannot  be  enforced  in 
this  proceeding.     (See  ShephercVs  Fold  v.  Mayor,  etc.,  9ti  X. 
Y.  137.) 

The  order  of  the  Appellate  Division  should,  therefore,  be 
affirmed,  with  costs. 
All  concur. 
Order  affirmed. 
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In  the  Matter  of  the  Application  of  Charles  E.  Bryaxt, 
Respondent,  for  a  Writ  of  Mandamus,  v.  George  W. 
Palmer,  as  Comptroller  of  the  City  of  Brooklyn,  Appellant. 

Matter  of  John  J.   Mooo,  Respondent,  v.   Same,  Appellant. 

Matter  of  Charles  Goedel,  Respondent,  v.  Same,  Appellant. 

1.  National  Guard  — Armorers  and  Janitors  of  Armories.  Armor- 
ers and  janitors  of  armories  of  the  National  Guard,  appointed  under  the 
provisions  of  the  Military  Code,  are  in  the  military,  and  not  in  the  Mvil. 
service  of  the  state. 

2.  Constitution,  Art.  11,  §  3  —  Maintenance  of  Militia  —  Armo- 
ries. The  provision  of  the  Constitution  of  1894  (Art.  11,  §3),  that  "it 
shall  be  the  duty  of  the-  legislature  at  each  session  to  make  sufficient 
appropriations  for  the  maintenance  "  of  the  militia,  was  not  intended  to 
make  the  entire  maintenance  of  the  militia  payable  out  of  the  state  treas- 
ury, and  does  not  have  the  effect  of  prohibiting  the  enactment  of  general 
laws  imposing  upon  localities  the  expense  of  maintaining  armories  within 
their  jurisdiction. 

3.  Compensation  of  Armorers  and  Janitors  a  County  Charge. 
The  provision  of  section  179  of  the  Military  Code,  as  amended  by  chapter 
8o3,  Laws  of  1896,  declaring  that  the  compensation  of  employees  in  armo- 
ries, including  armorers  and  janitors,  shall  be  a  county  charge  upon  the 
county  in  which  the  armory  is  situated,  is  not  repugnant  to  the  Constitution. 

Matter  of  Goedel  v.  Palmer,  15  App.  Div.  86,  affirmed. 

(Submitted  March  26,  1897;  decided  April  20,  1897.) 

Appeals  by  the  comptroller  of  the  city  of  Brooklyn  from 
orders  of  the  Appellate  Division  of  the  Supreme  Court  in 
the  second  judicial  department,  entered  March  17,  1S97, 
reversing  the  orders  of  the  Special  Term  in  three  cases,  and 
directing  the  issue  of  peremptory  writs  of  mandamus  requir- 
ing the  comptroller  to  pay  the  relators  their  wages  as  armorer? 
and  janitor  of  armories  in  the  city  of  Brooklyn. 

The  questions  involved  are  similar  and  the  appeals  were 
argued  together. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

AJ/red  E.  Mudye  and  Joseph  A.  Burr,  for  appellant  By 
the  ratification  of  the  amended  Constitution. in  1894,  the  entin? 
expense  of  maintaining  the  National  Guard  was  made  a  gra- 
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eral  state  charge.  (Const.  X.  Y.  art.  11,  §  3  ;  L.  1893,  ch.  559, 
§  177;  L.  1896,  ch.  853,  §  177;  People  v.  N.  Y.  C.  R.  R. 
Co.,  24  X.  T.  485 ;  Settle  v.  Van  Evrea,  49  X.  Y.  280  ;  People 
v.  Fanelier,  50  X.  Y.  288 ;  People  ex  rel.  v.  WempU,  125  X. 
Y.  485.) 

Edward  M.  Grout,  Stillman  F.  Kneeland  and  William  IF. 
Ladd,  Jr.,  for  respondents.  The  relators  are  in  the  military 
and  not  in  the  civil  service  of  the  state.  (L.  1896,  ch.  853s 
§§  176,  177,  260,  261 ;  In  re  Flint,  L.  K.  [15  Q.  B.  Div.] 
488.)  The  laws  which  make  the  city  (as  successor  to  the 
county)  liable  for  the  relators'  pay  are  constitutional.  (L.  1S93, 
ch.  559 ;  L.  1896,  ch.  853 ;  L.  1862,  ch.  477,  §§  120,  126, 127, 
169;  L.  1870,  chap.  80,  §§  120,  121,  124,  125;  L.  1883,  ch. 
299,  §g  60,  61,  64  ;  Coutant  v.  People,  11  Wend.  513  ;  Clark 
v.  People,  26  Wend.  602;  People  v.  N.  Y.  C.  P.  li.  Co., 
24  N.  Y.  496;  People  v.  Purely,  2  Hill,  37  ;  In  re  Keymer, 
148  X.  Y.  224 ;  People  ex  rel.  v.  Roberts,  148  X.  Y.  369 ; 
Oooley's  Const.  Lim.  [6th  ed.]  69 ;  People  ex  rel.  v.  Potter, 
47  X.  Y.  375 ;  G.  E.  R.  R.  Co.  v.  Anderson,  3  Abb.  [X.  C] 
443 ;  PeopU  ex  rel.  v.  Draper,  15  X.  Y.  532 ;  People  ex  rel. 
v.  Murray,  149  X.  Y.  367 ;  Woodhull  v.  Mayor,  etc.,  150 
N.  Y.  450.) 

Bartlett,  J.  The  relators  have  been  refused  payment  of 
their  wages  on  the  ground  that  the  county  of  Kings,  by 
virtue  of  the  provisions  of  the  Constitution  of  1894,  is  no 
longer  liable  therefor,  and  that  the  claims  must  be  paid  out 
of  the  state  treasury.     (Constitution,  art.  XI,  §  3.) 

The  facts  are  not  disputed.  Itelator  Goedel  is  the  janitor 
of  Troop  C.  The  armory  occupied  by  Troop  C  is  the  prop- 
erty of  the  state,  but  since  1875  has  been  in  the  possession  of 
the  county  of  Kings  for  military  uses. 

"Relator  Moog  is  the  armorer  of  the  Third  Battery  and  the 
relator  Bryant  holds  a  like  position  in  the  Twenty-third 
Regiment. 

The  Third  Battery  armory  is  owned  by  the  county  of  Kings, 
and  the  Twenty-third  Regiment  armory  is  the  property  of  the 
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state  of  New  York.  The  Special  Term  held  that  the  relators 
were  in  the  military,  and  not  the  civil  service,  but  that  their 
wages  were  payable  by  the  state  and  not  the  county  of  Kings. 

The  Appellate  Division  affirmed  the  former  position  and 
reversed  as  to  the  latter. 

The  appellant  on  this  appeal  does  not  argue  that  the  relators 
are  not  in  the  military  service. 

We  are  of  opinion  that  the  court  below  has  properly  decided 
this  point. 

The  single  question  is  presented  whether  section  179  of  the 
Military  Code,  as  amended  in  1896  (Laws  1S96,  ch.  853,  vol. 
1,  p.  774),  is  in  violation  of  art.  XI,  section  3,  of  the  Constitu- 
tion, which  reads  as  follows,  viz.  : 

"  The  militia  shall  be  organized  and  divided  into  such  land 
and  naval,  and  active  and  reserve  forces,  as  the  legislature  may 
deem  proper,  provided,  however,  that  there  shall  be  maintained 
at  all  times  a  force  of  not  less  than  ten  thousand  enlisted  men, 
fully  uniformed,  armed,  equipped,  disciplined  and  ready  for 
active  service.  And  it  shall  be  the  duty  of  the  legislature  at 
each  session  to  make  sufficient  appropriations  for  the  mainte- 
nance thereof." 

Section  179  of  the  Military  Code,  as  amended  in  1896,  pro- 
vides that  the  persons  appointed  under  the  provisions  of  the 
two  preceding  sections  shall  receive  certain  compensation, 
which  is  to  be  certified  by  the  commanding  officer,  and  "shall 
be  paid  semi-monthly  upon  the  certificate  of  such  officer,  and 
shall  be  a  county  charge  upon  the  county  in  which  such  armory 
or  arsenal  is  situated,  and  shall  be  levied,  collected  and  paid  in 
the  same  manner  as  other  county  charges  are  levied,  collected 
and  paid." 

The  two  preceding  sections  referred  to  in  section  179  deal 
with  the  appointment  of  armorers,  janitors,  engineers  and 
laborers. 

As  the  law  stood  before  the  Constitution  of  1894  (Ch.  559, 
Laws  of  1893,  §  177)  the  wages  of  these  appointees  were  a 
county  charge. 

The  appellant  contends  that  while  it  was  the  policy  of  the 
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state  prior  to  January  1st,  1895,  to  impose  a  very  large  part 
of  the  expense  of  maintaining  the  National  Guard  of  the 
state  of  New  York  upon  the  various  counties  (Report  of  the 
Adjt.-Gen.  for  1845,  Assembly  Doc.  No.  0,  1846,  p.  13; 
Laws  of  1802,  ch.  477,  §§  120,  120,  127,  109;  Laws  of  1870, 
ch.  80,  §§  120,  121,  124,  125 ;  Laws  of  1883,  ch.  299,  §§  00, 
61,  04;  Laws  of  1893,  ch.  539,  §  177),  that  by  the  ratitication 
of  the  amended  Constitution  in  1894  a  new  departure  was 
taken  in  this  respect,  and  the  entire  expense  of  the  militia  was 
made  a  general  state  charge. 

The  portion  of  the  new  Constitution  already  quoted,  which 
is  supposed  to  have  worked  this  radical  change  in  policy, 
reads  :  "  And  it  shall  be  the  duty  of  the  Legislature  at  each 
session  to  make  sufficient  appropriations  for  the  maintenance 
thereof.*' 

It  is  argued  by  the  appellant  that  these  are  words  of  limi- 
tation on  the  power  of  the  legislature,  and  that  the  consti- 
tutional command  making  it  obligatory  at  "  each  session  "  to 
vote  "  sufficient "  appropriations  for  the  maintenance  of  the 
militia  is  to  be  construed  as  a  prohibition  against  enacting  any 
general  laws  imposing  upon  counties  and  large  cities  the 
expense  of  maintaining  armories  within  their  jurisdiction. 

The  respondent  argues  that  the  framers  of  the  Constitution 
had  no  such  object  in  view ;  that  in  providing  for  a  force  of 
not  less  than  10,000  men  existing  law  was  followed,  and  that 
their  intention  may  be  looked  for  in  the  proceedings  of  the 
convention. 

It  was  the  obvious  purpose  of  the  convention,  as  disclosed 
by  the  debates,  to  provide  for  a  naval  as  well  as  a  land  force 
of  militia  that  could  not  be  reduced  below  a  minimum  num- 
ber specified,  and  to  impose  upon  the  legislature  the  duty 
at  each  session  to  make  sufficient  appropriations  for  its 
maintenance. 

In  other  words,  the  existence  and  maintenance  of  the 
National  Guard  were  not  to  depend  upon  the  legislative  will, 
but  were  rendered  permanent  and  certain  by  a  provision  of 
the  fundamental  law. 
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It  would  be  a  strained  and  unnatural  construction  to  hold 
that  the  plain,  simple  language  of  this  constitutional  amend- 
ment was  intended  to  reverse  the  wise  policy  of  the  state  that 
has  been  acted  upon  for  fifty  years,  and  which  is  founded  on 
considerations  approved  by  the  law-making  power  during  that 
entire  period. 

It  is  only  reasonable  that  those  great  centers  of  population 
that  are  subject  to  the  dangers  of  riot  and  disorder,  and  are 
liable  to  the  citizen  for  property  lost  in  consequence,  should 
have  a  large  number  of  the  armories  located  within  their  limits 
for  proper  protection,  and  it  is  but  just  that  by  reason  of  these 
great  advantages  enjoyed  certain  counties  should  pay,  as  they 
do,  a  sum  estimated  to  be  in  excess  of  half  a  million  dollars 
a  year  of  the  aggregate  sum  necessary  to  maintain  the  militia. 

It  seems  to  us  very  clear  that  if  the  constitutional  conven- 
tion had  intended  to  do  away  with  this  system  of  local  assess- 
ment, based  upon  benefits  enjoyed,  and  to  make  the  entire 
maintenance  of  the  militia  payable  out  of  the  state  treasury, 
it  would  have  employed  apt  language  stating  such  intention 
in  direct  terms,  requiring  no  construction  and  not  open  to 
doubtful  interpretation. 

The  command  of  the  Constitution  that  the  legislature,  at 
each  session,  shall  make  a  "  sufficient "  appropriation  was 
framed  with  knowledge  of  the  fact  that  the  amounts  con- 
tributed annually  by  certain  counties  left  a  deficit  varying 
in  amount  each  year  in  the  aggregate  sum  necessary  for  main- 
tenance, hence  the  provision  that  the  annual  appropriation 
should  be  sufficient.  It  is  the  duty  of  the  legislature  to 
ascertain  at  each  session  the  amount  of  this  deficiency  and 
appropriate  from  the  state  treasury  a  sum  sufficient  to  cover 
it. 

What  we  have  already  said  would  seem  to  be  an  answer  to 
the  suggestion  of  the  appellant  that  the  National  Guard  is  a 
state  institution,  intended  for  the  protection  of  the  people  at 
large,  and  that  there  is  no  reason  in  justice  or  equity  why  one 
locality  should  pay  more  in  proportion  for  its  maintenance 
than  another. 
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The  fact  is  that  the  militia  of  the  etate  does  not  benefit  all 
localities  alike,  and  the  legislation  making  a  part  of  its  mainte- 
nance a  local  charge  is  the  legitimate  exercise  of  the  power  of 
taxation  vested  in  the  legislature. 

The  fact  that  there  may  not  be  exact  equality  of  taxation  is 
not  a  ground  for  judicial  interference  so  long  as  the  legislature 
acts  within  constitutional  limitations.  {Genet  v.  City  of 
Brooklyn,  99  N.  Y.  296,  306 ;  People  v.  Fitch,  148  N.  Y.  71, 
77.) 

There  was  no  abuse  that  the  constitutional  convention 
Bought  to  deal  with  in  this  connection,  and  we  think  its  inten- 
tion in  enacting  the  third  section  of  article  XI  was  confined 
to  the  object  already  pointed  out. 

The  three  orders  appealed  from  should  be  affirmed. 

All  concur. 

Orders  affirmed. 

The  People  of  the  State  of  New  York  ex  rel.  The  Man- 
hattan Railway  Company,  Appellant,  v.  Edward  P.  Bar- 
ker et  al.,  as  Commissioners  of  Taxes  and  Assessments  of 
the  City  and  County  of  New  York,  Respondents. 

1.  Tax  —  Review  of  Assessments  —  L.  1880,  Ch.  269.  While  the  writ 
prescribed  by  the  act  "  for  the  review  and  correction  of  illegal,  erroneous 
or  unequal  assessments"  (L.  1880,  ch.  269)  may  be  a  writ  of  review  and, 
hence,  properly  called  a  writ  of  certiorari,  it  may  also  be  in  the  nature  of  a 
txnire  da  now. 

2.  Appeal  —  Constitution,  Art.  6,  §  9  — Unanimous  Decision  op 
Appellate  Division.  It  seems,  that  the  provision  of  the  Constitution 
(Art.  6.  Jg  9),  that  "  no  unanimous  decision  of  the  Appellate  Division  of  the 
Supreme  Court,  that  there  is  evidence  supporting  or  tending  to  sustain  a 
finding  of  fact,  *  *  *  shall  be  reviewed  by  the  Court  of  Appeals," 
applies  to  special  proceedings  as  well  as  to  actions,  and  to  implied  find- 
ings as  well  as  to  those  written  out  in  ejrtenso. 

3.  Proceeding  to  Review  Assessment.  The  restriction  imposed  by 
the  Constitution  upon  the  review  of  a  unanimous  decision  of  the  Appel- 
late Division,  that  there  is  evidence  supporting  a  finding  of  fact,  applies 
to  an  order  of  affirmance  iii  a  statutory  proceeding  to  review  an  assess- 
ment, in  which  a  trial  de  now  has  been  had  at  Special  Term,  upon  new 
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evidence,  as  to  the  value  of  the  relator's  property,  resulting  in  a  confirma- 
tion of  the  assessment  and  a  dismissal  of  the  writ  of  certiorari. 

4.  Unanimous  Affirmance  —  Findings  of  Fact.  The  effect  of  a 
unanimous  judgment  or  order  of  affirmance  by  the  Appellate  Division  is  a 
decision  that  there  is  evidence  supporting  the  findings  of  fact  as  expressed 
or  necessarily  implied.  It  is  not  necessary  for  that  court  to  specify  what 
findings  of  fact  are  sustained  by  evidence,  when  it  intends  to  sustain 
them  all,  or  to  repeat  the  language  of  the  Constitution  and  apply  it 
generally  to  all  the  findings  of  fact. 

5.  Elevated  Railroad  —  Assessment  —  Annual  Report  as  Evi- 
dence. The  annual  report  of  an  elevated  street  railroad  company  to  the 
state  railroad  commissioners  is  competent  evidence,  as  in  the  nature  of  an 
admission,  for  the  assessing  officers  to  act  upon  in  assessing  the  company 
under  the  act  "in  relation  to  the  assessment  of  taxes  on  incorporated 
companies  "  (L.  1857,  ch.  456),  and  for  the  Special  Term  in  reviewing  the 
assessment. 

6.  Railroad  Lease  —  Franchise.  The  lease  of  a  railroad  necessarily 
includes  the  use  of  the  franchise  of  the  company  owning  it,  and  the  cost 
of  such  lease  necessarily  embraces  to  some  extent  the  value  of  the 
franchise. 

7.  Taxation  of  Franchise.  Franchises  cannot  be  included  in  an 
assessment  made  under  chapter  456,  Laws  of  1857 . 

8.  Erroneous  Assessment  of  Cost  of  Leases.  It  is  erroneous  to 
include  in  the  basis  of  assessment  against  an  elevated  railroad  company 
under  chapter  456,  Laws  of  1857,  the  cost  of  leases  of  roads  operated  by 
it,  without  deducting  the  value  of  the  franchises  included  in  the  leases. 

Peopte  ex  rel.  Manhattan  R.  Co.  v.  Barker,  6  App.  Div.  856,  reversed, 
etc. 

(Argued  October  20, 1896;  reargued  February  2, 1897;  decided  April  30, 
1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
8, 1890,  which  unanimously  affirmed  an  order  of  Special  Term 
dismissing  a  writ  of  certiorari  and  confirming  an  assessment 
against  the  capital  and  surplus  of  the  relator. 

This  is  a  special  proceeding  instituted  to  review  an  assess- 
ment made  upon  the  personal  estate  of  the  relator  for  the  year 
1805,  pursuant  to  section  3,  chapter  456  of  the  Laws  of  1S5T. 

It  was  founded  on  a  petition  in  which  the  relator  alleged 
that  its  gross  assets,  aside  from  its  franchises,  amount  to 
$20,587,816,  and  that  its  indebtedness  largely  exceeds  that 
sum  ;  that  the  commissioners,  through  improper  methods  and 
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assumptions,  had  valued  the  gross  assets  at  $73,884,595 ;  that 
from  the  payment  of  a  dividend  and  the  existence  of  a  surplus 
they  assumed  that  the  capital  of  the  relator  was  unimpaired ; 
that  from  the  fact  of  unimpaired  capital  they  inferred  that 
the  value  of  the  assets  was  at  least  equal  to  the  amount  of  the 
share  stock  at  its  par  value,  together  with  the  surplus  and 
indebtedness,  and  that  they  then  assumed  that  the  relator  had 
assessable  assets  to  the  said  amount  of  $73,884,595.  The 
petition  further  specified  the  following  grounds  of  error  and 
illegality : 

"  (1)  That  said  commissioners  assumed  to  take  as  the  value 
of  the  real  and  personal  estate  of  your  petitioner,  subject  to 
assessment,  the  total  par  value  of  its  shares  of  capital  stock, 
plus  the  amount  stated  by  your  petitioner  as  surplus  earnings 
and  an  amount  equal  to  its  outstanding  indebtedness ;  that 
such  assumptions  on  the  part  of  said  commissioners  were  erro- 
neous and  illegal. 

"  (2)  That,  inasmuch  as  the  said  commissioners  were  fully 
informed  of  the  actual  value  of  all  the  assessable  assets  of  your 
petitioner,  the  par  value  and  the  market  value  of  the  shares 
of  stock  issued  to  stockholders  was  immaterial  and  could  not 
lawfully  form  or  be  taken  as  the  basis  of  assessment,  as  was 
attempted  to  be  done  by  the  commissioners. 

"(3)  That  said  commissioners  were  fully  informed  of  the 
nature  and  meaning  of  said  statement  of  an  amount  as  '  sur- 
plus earnings,'  and  knew  that  the  same  did  not  constitute  and 
could  not  be  taken  as  a  surplus,  within  the  meaning  of  the 
term  as  sought  to  be  used  by  said  commissioners,  viz.,  in  the 
sense  of  a  fund  or  amount  over  and  above  an  unimpaired 
capital,  but  that  they  nevertheless  proceeded  upon  the  assump- 
tion that  it  bore  such  meaning. 

"  (4)  That  said  commissioners  did  not  deduct  from  the  6nm 
arrived  at  by  them  as  the  value  of  the  assets  of  your  petitioner 
on  the  second  Monday  of  January,  1895,  the  indebtedness  of 
your  petitioner  outstanding  upon  that  day,  and  that  said  com- 
missioners disregarded  said  indebtedness  in  arriving  at  their 
pretended  assessment  of  your  petitioner. 
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"(5)  That  said  commissioners  by  their  pretended  assess- 
ment have  attempted  to  assess  as  taxable  assets  the  franchises 
of  your  petitioner;  that  no  deduction  has  been  made  by  them 
from  the  total  value  of  the  assets  of  your  petitioner  for  the 
value  of  said  franchises ;  and  said  commissioners  have  assumed 
that  the  taxable  assets  of  your  petitioner  are  equal  in  value  to 
a  sum  which  is  composed  of  the  value  of  both  the  taxable  and 
non-taxable  assets  of  your  petitioner. 

"  (6)  That  said  commissioners  in  their  pretended  assessment 
have  disregarded  the  uncontradicted  and  unimpeached  evi- 
dence of  your  petitioner,  and  have  attempted  to  assess  your 
petitioner  for  its  personal  property  or  capital  stock  and  sur- 
plus profits  without  evidence,  and  in  disregard  of  the  fact*." 

It  appears  by  the  return  of  the  commissioners  that  they 
assessed  the  personal  property  of  the  relator  for  the  year 
1895,  exclusive  of  bank  shares,  at  the  sum  of  $3O,(RX>?0O0, 
and  thereupon  gave  the  usual  notice.  Upon  grievance  day 
the  relator  appeared  before  the  commissioners  and  asked  for 
a  reduction  or  cancellation  of  the  assessment  against  it,  and  in 
support  of  such  application  filed  a  statement  and  certain  affi- 
davits and  examined  one  witness  orally.  The  commissioners 
examined  into  the  complaint  made  by  the  relator,  considered 
its  application  and  the  evidence  submitted  in  support  thereof, 
and  fixed  the  amount  of  the  assessment  at  the  sum  of 
$16,496,995,  which,  as  they  certify,  "  they  believe  to  be  just, 
and  which  they  decide  to  be  the  sum  for  which  the  personal 
property  of  the  relator  was  lawfully  assessable  for  the  year 
1895." 

They  further  returned  that  the  method  by  which  they  made 
their  assessment  was  as  follows :  "  They  had  before  them, 
and  considered  a  certain  report  made  by  the  officers  of  the 
Manhattan  Railway  Company  to  the  railroad  commission, 
which  report  was  transmitted  to  the  legislature  on  the  2d  day 
of  January,  1895,  and  which  they  were  advised  and  beliered 
was  competent  evidence  to  be  considered  by  them,  and  that 
any  statements  therein  contained  were  to  be  treated  by  them 
as  admissions  made  by  the  relator ;  that  in  said  report  the 
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relator  itemized  its  total  gross  assets,  and  fixed  them  at  the 
sum  of  $72,787,217.13,  and  reported  its  liabilities  at  the  sum 
of  $37,164,019.10,  leaving  the  said  relator,  at  the  time  that 
the  said  report  was  made,  as  we  ascertained  from  the  said 
report,  possessed  of  actual  tangible  assets,  over  and  above  its 
liabilities,  in  the  sum  of  $35,623,197.38.  They  further  ascer- 
tained, from  said  report,  that  the  relator  stated  its  capital 
stock  at  the  sum  of  $30,000,000,  and  an  existing  surplus  on 
the  30th  day  of  June,  1894,  in  the  sum  of  $5,623,197.38,  so 
that  they  concluded  they  were  justified  in  determining  that  the 
relator,  at  the  date  of  said  report,  was  possessed  of  actual 
tangible  assets,  over  and  above  all  liabilities,  in  the  sum  of 
$35,623,197.38.  The  commissioners  had  before  them  also,  and 
considered,  a  statement  filed  with  them  by  the  above-named 
relator,  upon  its  application  for  a  reduction  and  cancellation 
of  the  assessment  against  it  for  the  year  1893,  and  the  com- 
missioners were  further  advised  and  informed  by  the  records 
in  their  office  had  upon  that  application,  that  it  then  admitted 
its  liability  to,  and  assented  to  an  assessment  against,  its  per- 
sonal property  in  the  sum  of  $12,529,915.  The  commissioners 
had  also  before  them  the  application  filed  by  the  relator  for  a 
reduction  and  cancellation  of  the  assessment  against  its  per- 
sonal property  for  the  year  1894,  and  of  all  the  proceedings 
had  thereon,  and  ascertained  and  determined  that  the  state- 
ment made  in  1893  and  the  statement  made  in  1894  disclosed 
no  substantial  difference  in  the  condition  of  the  relator  for 
purposes  of  assessment  against  its  personal  property,  with  the 
exception  that  the  amount  of  surplus  disclosed  in  1894  was 
nearly  $1,000,000  in  excess  of  that  reported  in  1893.  *  *  * 
They  further  ascertained,  on  the  examination  hereinbefore 
referred  to,  that  the  statement  made  by  the  Manhattan  Rail- 
way Company  to  the  New  York  railroad  commissioners 
hereinbefore  referred  to  was  a  true  statement ;  that  the  traffic 
of  the  company  between  June  30,  lb94.  and  the  second  Mon- 
day of  January,  1S95,  yielded  a  profit  above  operating 
expenses  and  fixed  charges."  They  "further  ascertained  and 
determined  the  fact  to  be  that  the  capital  stock  paid  in,  as 
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returned  by  the  relator  at  the  sum  of  $30,000,000,  represented 
money,  or  its  equivalent,  actually  paid  for  real  estate  and  the 
building,  construction  and  equipments  of  the  elevated  roads 
of  the  relator,  and  that  either  money  or  its  equivalent  had 
been  invested  in  such  real  estate  amounting  to  the  sum  of 
$49,072,807.25,   and  that  such  sum   represented  the  actual 
value  of  the  real  estate  of  the  relator  and  represented  prop- 
erty over  and  above  the  value  of  any  franchises  owned  by  the 
relator,  and  that  the  capital  stock  of  the  relator  remained 
unimpaired."     They   "  further  ascertained  and  determined 
that,  notwithstanding  the  claim  of  the  relator  that  the  sum 
returned  by  it  as  the  amount  of  surplus  earnings  at  the  sum  of 
$5,407,995  did  not,  in  fact,  represent  the  sum  composed  of 
assets  realized  from  profits  remaining  undivided  and  subject 
to  division  at  the  option  of  the  directors,  and  an  additional 
sum  by  way  of  assets  to  the  unimpaired  capital  of  the  com- 
pany ;  that,  nevertheless,  the  relator  had  theretofore  uuder 
the  statute  claimed  the  right  to  have  deducted  ten  per  cent  of 
its  capital  stock,  upon  the  ground  that  the  said  sum  did  repre- 
sent the  surplus  referred  to  in  the  statute  as  the  sum   therein 
defined  as  surplus  profits  or  reserved  funds  exceeding  ten  per 
cent  of  its  capital,  after  deducting  the  assessed  value  of  its 
real   estate  and   all   shares  of   stock  in   other  corporations 
actually  owned  by  such  company.     The  commissioners,  there- 
fore, upon  all  the  facts  hereinbefore  returned,  ascertained  and 
determined  the  fact  to  l>e  that  the  capital  stock  of  the  relator 
paid  in  or  secured  to  be  paid  in,  to  wit,  the  sum  of  $30,000,000, 
remained  and  was,  on  the  second  Monday  of  January,  1S95, 
unimpaired,  and  they,  therefore,  proceeded,  as  required  by 
statute,  to  deduct  from  the  capital  stock  and  surplus  of  the 
relator,  being  the  sum  of  $35,407,895,  ten  per  cent  of  the 
capital  stock,  to  wit,  $3,000,000,  the  assessed  value  of  the  real 
estate  of  the  relator,  $15,910,900,  a  total  of  deductions  from 
the  capital  and  the  surplus  of  the  relator,  $18,910,900,  and 
assessed  the  actual,  tangible  assets  of  the  relator,  subject  to 
taxation,  $16,496,995.     *     *     *     With  regard  to  the  state- 
ments contained  in  said  writ,  and  the  petition  upon  which  the 
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same  was  granted,  to  the  effect  that  said  assessment  is  errone- 
ous by  reason  of  overvaluation,  or  is  unequal  in  that  it  was 
made  at  a  higher  proportionate  valuation  than  other  real  or 
personal  property  on  the  same  rolls,  or  that  the  said  assessment 
upon  any  of  the  grounds  specified  in  said  petition  is  illegal, 
erroneous  or  void,  we  certify  and  return,  upon  information 
and  belief,  that  each  and  every  of  such  statements  is  untrue." 

The  return  put  at  issue,  by  appropriate  denials,  the  allega- 
tioos  of  the  petition,  except  as  admitted,  and  the  various 
papers  and  evidence,  aside  from  actual  inspection,  were  annexed 
to  and  made  a  part  of  the  return. 

When  the  matter  came  on  for  hearing  before  the  Special 
Term  an  order  was  made  which,  after  referring  to  the  issues 
arising  from  the  filing  of  the  return  and  reciting  "  that  testi- 
mony is  necessary  for4  the  proper  disposition  of  the  matter," 
sent  the  proceeding  to  a  referee  "  to  take  and  report  to  this 
court  *  *  *  evidence  upon  the  several  matters  in  issue, 
and  particularly  as  to  the  following,  to  wit : 

"  (1)  The  actual  value  of  the  real  estate  of  the  relator,  The 
Manhattan  Railway  Company,  on  the  second  Monday  of  Janu- 
ary, 1895. 

"  (2)  The  actual  value  of  the  personal  property  and  assets 
other  than  real  estate  and  franchises  of  the  relator,  The  Man- 
hattan Railway  Company,  on  the  second  Monday  of  January, 
1S95." 

Said  order  further  directed  "  that  upon  the  entering  of  said 
referee's  report  this  cause  be  placed  by  the  clerk  of  this  court 
upon  the  day  calendar  for  the  first  Monday  following  the  filing 
of  said  report,  and  that  the  issues  therein  be  again  brought 
on  for  trial  de  novo  before  the  justice  who  may  then  be  hold- 
ing such  Special  Term  of  this  court." 

The  order  of  reference  was  duly  executed,  a  good  deal  of 
testimony  taken,  and  upon  the  final  hearing,  based  on  the 
petition,  writ,  return,  referee's  report  and  the  evidence  taken  ■ 
before  him,  it  was  "  ordered  that  said  writ  of  certiorari  be  and 
the  same  hereby  is  dismissed,  and  said  proceedings  of  the 
respondents  herein  be  and  they  are  hereby  in  all  respects  con- 
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tinned,  with  costs  to  the  respondents."  Upon  appeal  to  the 
Appellate  Division  from  the  order  of  the  Special  Term  the 
same  was  in  all  things  affirmed.  The  relator  thereupon 
appealed  to  this  court.  As  it  did  not  appear  from  the  order 
of  the  Appellate  Division,  as  at  first  entered,  whether  the 
decision  of  that  court  was  unanimous  or  not,  upon  a  subse- 
quent application  it  was  amended  nunc  pro  tunc  so  as  to  pro- 
vide that  the  closing  paragraph  of  the  order  of  affirmance 
should  read  as  follows :  "  It  is  *  *  *  unanimously  ordered 
and  adjudged  that  the  said  order  be  and  the  same  is  hereby 
affirmed,  with  costs  to  the  respondents." 

After  the  argument  of  the  appeal  in  tnis  court  upon  the 
merits,  a  reargnment  was  ordered  upon  the  question  first  con- 
sidered in  the  opinion.     (150  N.  Y.  585.) 

Julien  T.  Davies  and  John  F.  Dillon  for  appellant.  The 
petition  presents  a  case  both  of  illegality  and  erroneous  over- 
valuation. {People  ex  rel.  v.  Barker,  146  N.  Y.  304.)  Under 
the  provisions  of  sections  4  and  5,  chapter  269  of  the  Laws  of 
1880,  the  relator  was  entitled  to  produce  further  evidence 
before  the  referee,  and  the  testimony  taken  before  the  referee 
is  to  be  considered  by  the  court  in  the  determination  of  the 
matter  whether  the  assessment  shall  be  corrected  or  vacated 
or  whether  a  new  assessment  be  made.  (People  ex  rel.  v. 
Gray,  45  Hun,  243;  People  ex  rel.  v.  Palmer,  86  Hun,  513; 
People  ex  rel.  v.  Smith,  24  Hun,  71.)  This  court  has  already 
decided  in  favor  of  the  relator  every  question  involved  in  this 
case  except  such  questions  as  may  arise  from  the  consideration 
of  the  report  of  the  relator  to  the  railroad  commissioners  for 
the  year  ending  June  30,  1894.  {People  ex  rel.  v.  Barker, 
14G  X.  Y.  304.)  The  relator  furnished  to  the  commissioners 
all  the  evidence  required  by  the  statute  and  all  required  by 
the  commissioners  themselves.  (1  R.  S.  414,  §  2.)  The 
report  to  the  railroad  commissioners  is  not  sufficient  pruof, 
taken  by  itself,  of  the  value  of  relator's  property,  and  taken  in 
connection  with  the  testimony,  wholly  fails  to  sustain  the 
assessment.      (People  ex  rel.  v.    Coleman,   126  X.  T.  433; 
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Boreel  v.  Mayor,  etc.,  2  Sandf.  552 ;  Smith  v.  Mayor,  etc., 
68  X.  Y.  555;  L.  1881,  ch.  293;  L.  1896,  ch.  908,  art.  1,  §  2.) 
The  tax  commissioners  in  making  an  assessment  cannot  disre- 
gard the  evidence  before  them  or  proceed  arbitrarily,  but 
must  come  to  a  determination  in  accordance  with  the  facts 
proved  before  them.  {People  ex  rel.  v.  Barker,  139  N.  Y. 
55 ;  People  ex  rel.  v.  Barker,  141  N.  Y.  251 ;  People  ex  rel. 
v.  Dykes,  45  N.  Y.  S.  R.  621;  PeopU  ex  rel.  v.  Coleman, 
126  X.  Y.  433 ;  PeopU  ex  rel.  v.  Barker,  144  N.  Y.  94.) 
The  facts  that  a  corporation  pays  a  dividend  and  possesses 
surplus  earnings  do  not  authorize  the  commissioners  to  disre- 
gard indebtedness  and  to  treat  the  capital  as  unimpaired  in  the 
sense  of  being  equaled  by  visible,  tangible  property  liable  to 
taxation,  because,  first,  both  surplus  earnings  and  dividends 
are  the  results  of  the  earning  power  not  only  of  the  visible, 
tangible  property  of  the  corporation,  but  of  the  franchises ; 
and,  second,  the  franchises  of  the  corporation  are  not  taxable 
through  the  system  of  taxing  its  capital  stock.  {People  ex 
rel.  v.  Barker,  144  X.  Y.  638 ;  People  ex  rel.  v.  Comrs.  of 
Taxes,  104  X.  Y.  240 ;  People  ex  rel.  v.  Barker,  146  X.  Y. 
306.)  The  value  of  the  real  estate  of  the  character  of  the 
relator's  structures  in  the  streets  is  to  be  fixed  for  the  pur- 
poses of  assessment  and  taxation  at  not  exceeding  the  cost  of 
replacement,  with  proper  allowances  for  deterioration  from 
wear  and  tear.  {M.  li.  Co.  v.  Mayor,  etc.,  Daily  Reg., 
Oct.  20,  1884;  PeopU  ex  rel,  v.  Dolan,  126  X.  Y.  166.) 
However  conclusive  the  judgment  of  taxing  officers  as  to  the 
valuation  of  property  may  be  when  that  judgment  is  honestly 
exercised  and  proceeds  upon  correct  principles,  it  is  well-set- 
tled law  that  no  assessment  can  stand  when  the  principles 
upon  which  it  is  made  are  illegal ;  and,  under  the  act  of  1880, 
the  decisions  of  the  taxing  officers  are  reversible  on  the 
merits.  (People  ex  rel  v.  Barker,  139  X.  Y.  55  ;  139  X.  Y. 
251;  People  ex  rel.  v.  Dykes,  45  X.  Y.  S.  R.  621;  People 
ex  rel.  v.  Coleman,  126  N.  Y.  433;  People  ex  rel.  v.  Barker, 
146  X.  Y.  304;  People  ex  rel.  v.  Gray,  45  Hun,  243;  Peo- 
j)le  ex  rel.  v.  Palmer,  S6  Hun,  513  ;  People  ex  rel.  v.  Smith, 
54 
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24  Hun,  71.)  The  record  in  this  case  presents  questions  of 
method  or  of  principle,  not  findings  of  fact.  (People  ex  rel. 
v.  Nichols,  79  N.  Y.  592 ;  L.  1880,  ch.  269 ;  People  ex  rel 
v.  Comrs.  of  Taxes,  64  X.  Y.  543 ;  People  ex  rel,  v.  Barker* 
146  N.  Y.  312 ;  PeopU  ex  rel.  v.  Zoll,  97  X.  Y.  207 ;  Code 
Civ.  Pro.  §§  2140,  2147 ;  People  ex  rel.  v.  Low,  40  Hun,  176 ; 
People  v.  Coleman,  18  Abb.  [X.  C]  246 ;  Wood  on  Certio- 
rari [2d  ed.],  166,  167;  People  ex  rel  v.  Smith,  45  X.  Y. 
772 ;  People  ex  rel.  v.  Bd,  Fire  Comrs.,  106  X.  Y.  257.)  If 
the  Appellate  Division  is  charged  with  the  duty  of  determin- 
ing whether  any  rule  of  law  has  been  violated  to  the  prejudice 
of  the  relator,  and  does  determine  that  question  in  the  nega- 
tive, and  such  determination  is  brought  into  this  court  for 
review,  the  question  is  lawfully  here  and  must  be  passed  on 
because  it  is  involved  in  the  determination  of  the  court  below 
and  is  not  excepted  from  the  jurisdiction  of  this  court.  (Peo- 
ple ex  relr  v.  Board  of  Assessors,  39  X.  Y.  81  ;  PeopU 
ex  rel.  v.  Board  of  Police,  39  X.  Y.  506 ;  Swift  v.  City 
of  Poughkeepsie,  37  X.  Y.  511 ;  People  ex  rel.  v.  Asses- 
sors of  Albany,  40  X.  Y.  154;  People  ex  rel.  v.  Smithy 
45  X.  Y.  772;  People  ex  rel.  v.  Davenport,  91  X.  Y.  581; 
People  ex  rel.  v.  Barker,  139  X.  Y.  658 ;  People  ex  rel. 
v.  Barker,  141  X.  Y.  255  ;  U.  S.  T.  Co.  v.  Mayor,  etc.,  144 
X.  Y.  491  ;  People  ex  rel.  v.  Barker,  144  X.  Y.  94;  People 
ex  rel.  v.  Barker,  146  X.  Y.  312.)  The  constitutional  provis- 
ion applies  only  to  express  findings  of  fact,  not  to  rulings 
implied  in  a  mere  direction  for  judgment,  nor  to  determina- 
tions of  assessing  officers.  (Const.  X.  Y.  art.  6,  §  9 ;  Code 
Civ.  Pro.  §  191,  subd.  4 ;  L.  1895,  ch.  946  ;  Endlich  on  Interp. 
of  Statutes,  §§151,  522  ;  Black  on  Interp.  of  Laws,  §  55  ;  Suth. 
on  Stat.  Const.  §§  395,  396 ;  Matchett  v.  Lindberg,  2  App. 
Div.  340;  Newell  v.  People,  7  X.  Y.  9;  Gibbons  v.  Ogden, 
9  Wheat.  1;  Beardstown  v.  Virginia,  76  111.  34;  Cooler's 
Const.  Lim.  (4th  ed.)  73,  74;  Otten  v.  M.  P.  Co.,  150  X". 
Y.  395 ;  Code  Civ.  Pro.  §§  993,  997 ;  In  re  Smith,  146  X. 
Y.  68 ;  People  ex  rel.  v.  Comrs.  of  Land  Office,  149  X.  Y. 
26 ;  People  ex  rel.  v.  If.  Y.  Produce  Exchange,  149  X.  Y. 
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401 ;  In  re  Ilaebler  v.  IT.  T.  Produce  Exchange,  149  X.  Y. 
414.)  The  constitutional  provision  in  question  applies  only 
to  rulings  upon  pure  questions  of  fact,  not  to  rulings  upon 
questions  of  commingled  fact  and  law.  {Smith  v.  Smith,  18 
Civ.  Pro.  Rep.  28 ;  WeUh  v.  M.  El.  R.  R.  Co.,  29  X.  Y. 
S.  R.  511;  In  re  Fithian,  25  X.  Y.  S.  R.  556.)  The 
record  in  this  case  does  not  certify  or  state  the  propositions 
upon  which  the  Appellate  Division  was  unanimous,  nor  does 
it  show  that  that  court  unanimously  determined  that  evidence 
existed  supporting  or  tending  so  sustain  any  finding  of  fact. 
(Const.  X.  Y.  art.  6,  §  9;  Code  Civ.  Pro.  §§  190,  191,  1324; 
Batterman  v.  Finn,  40  X.  Y.  340  ;  People  ex  rel.  v.  Fowler, 
55  X.  Y.  675;  State  v.  Kings  Co.,  125  X.  Y.  312;  Hoes  v. 
Edison  G.  E  Co.,  150  X.  Y.  87 ;  People  ex  rel.  v.  Cullen,  151 
X.  Y.  56 ;  Gaffney  v.  People,  50  X.  Y.  416 ;  People  v.  Casey, 
72  X.  Y.  393;  Salmon  v.  Gedmy,  75  X.  Y.  479;  Reese  v. 
Boese,  92  X.  Y.  632 ;  Kilmer  v.  N.  Y.  C.  <&  II.  R.  R.  R. 
Co.,  94  X.  Y.  495 ;  Scott  v.  Morgan,  94  N.  Y.  508 ;  Koehler 
v.  Ilvqhes,  148  X.  Y.  507 ;  Rosenstein  v.  Fox,  150  X.  Y. 
354;  Kaplan  v.  IT.  T.  B.  Co.,  151  X.  Y.  171.) 

Francis  M.  Scott  and  James  M.  Ward  for  respondents. 
The  appellant  has  established  beyond  peradventure  that  it  wa8, 
on  the  second  Monday  of  January,  1895,  possessed  of  a  sur- 
plus composed  of  assets  realized  from  profits  remaining  undi- 
vided and  subject  to  division  at  the  option  of  the  directors 
and  being  additional  to  the  assets  which  constituted  its  unim- 
paired capital  on  that  date.  {People  ex  rel.  v.  Coleman,  126 
X.  Y.  437 ;  146  X.  Y.  314.)  The  commissioners  of  taxes  have 
not  contravened  anything  decided  in  the  cases  of  People  ex 
rel.  v.  Barker  (139  X.  Y.  55) ;  People  ex  rel.  v.  Barker  (141 
N.  Y.  196) ;  People  ex  rel.  v.  Barker  (141  X.  Y.  251) ;  1  R. 
S.  601,  §  2.  Where  there  is  any  evidence  to  justify  a  finding 
of  fact  by  the  commissioners,  the  court  will  not  review  their 
determination.  (People  ex  rel.  v.  Barker,  48  X.  Y.  77; 
People  ex  rel.  v.  Comrs.  of  Taxes,  76  X.  Y.  64 ;  People  ex 
rel.  v.  Davenport,  91  X.  Y.  574;  People  ex  rel.  v.  Asten,  100 
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N.  Y.  597;  People  ex  rel.  v.  Barker,  144  X.  Y.  94;  People 
ex  rel.  v.  Barkery  147  N.  Y.  31.)  It  is  the  intention  of  the 
statute  that  all  the  property  of  the  corporation  shall  be  assessed 
to  its  aggregate  actual  value,  and  that  so  much  thereof  as 
would  otherwise  escape  taxation,  by  reason  of  undervaluation 
of  realty,  shall  be  assessed  as  capital  under  head  of  personalty. 
(People  ex  rel.  v.  Comrs.  of  Taxes,  104  N.  Y.  249;  People 
ex  rel.  v.  Barker,  144  N.  Y.  94.)  The  mode  of  assessment 
pointed  out  by  the  statute  has  been  strictly  followed  by  the 
commissioners,  and  no  error  in  their  proceeding  is  shown  by 
the  return.  (1  R.  S.  [8th  ed.]  tit.  4,  chap.  13,  p.  1149: 
People  ex  rel.  v.  Comrs.  of  Taxes,  95  N.  Y.  561 ;  People  ex 
rel.  v.  Coleman,  126  N.  Y.  433.)  In  the  absence  of  proof 
furnished  by  the  appellant  as  to  the  net  value  of  its  assets, 
the  respondents  had  power  to  act  upon  their  own  judgment 
or  knowledge  in  determining  the  value  of  the  relator's  assets. 
(People  ex  rel.  v.  Comrs.  of  Taxes,  76  N.  Y.  64 ;  People  ex 
rel.  v.  Baker,  48  N.  Y.  77  ;  People  ex  rel.  v.  Davenport,  91 
K.  Y.  574;  People  ex  rel.  v.  Asten,  100  N.  Y.  597;  People 
ex  rel.  v.  Barker,  144  N.  Y.  94.)  The  deduction  of  the 
assessed  value  of  the  realty  from  the  value  of  the  assets  of 
the  company  in  excess  of  its  debts  is  the  deduction  which  the 
statute  requires  to  be  made  in  fixing  the  assessment  for  capi- 
tal. (People  ex  rel,  v.  Asten,  100  N.  Y.  601.)  Proceedings 
taken  under  chapter  269  of  the  Laws  of  1880  are,  by  the 
tonus  of  the  act,  as  construed  by  the  courts,  assimilated  to 
proceedings  in  an  action.  The  return  is  not  conclusive  as  to 
the  facts  set  up  therein,  but  any  material  issue  of  fact  raised 
by  the  petition,  writ  and  return  must  be  determined  by  the 
court  upon  evidence  taken,  as  in  any  cause  triable  by  the 
court  without  a  jury.  (People  ex  rel.  v.  French,  92  N.  Y. 
306;  People  e,r  rel.  v.  Martin,  142  N.  Y.  352;  Hudson  v. 
It,  ir.  cfc  O.  It.  It.  Co.,  145  X.  Y.  408 ;  People  ex  rel.  v.  Bl 
Fire  Comrs.,  106  X.  Y.  257;  People  ex  rel.  v.  Warder,  U9 
X.  Y.  550 ;  People  ex  rel.  v.  Assessors  of  Greenburgh,  1W 
X.  Y.  671  ;  In  re  Cormin,  135  X.  Y.  249,  252;  Peojh  a 
rel.  v.  Loir,  40  Hun,  176;  People  ex  rel.  v.   Gray,  45  Hun, 
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244 ;  People  ex  rel.  v.  Carter,  52  Hun,  458 ;  117  N.  Y.  625.) 
The  order  appealed  from  being  an  order  based  on  an  unani- 
mous decision  of  the  Appellate  Division  of  the  Supreme 
Court,  that  there  was  evidence  supporting  or  tending  to 
sustain  a  finding  of  fact  by  the  respondents,  cannot  be 
reviewed  in  this  court.  (People  v.  Purely,  2  Hill,  34;  Covr 
tant  v.  People,  11  Wend.  513;  People  v.  Petrea,  92  N.  Y. 
128  ;  People  v.  N.  T.  C  R.  R.  Co.,  24  N.  Y.  485 ;  Clark  v. 
People,  26  Wend.  599;  Szuchy  v.  II.  C.  <&  I.  Co.,  150 
N.  Y.  219.) 

Vann,  J.  The  first  question  presented  for  decision  is  that 
upon  which  the  reargument  was  ordered,  viz. :  "  Whether  that 
clause  of  the  Constitution  which  provides  that  '  No  unani- 
mous decision  of  the  Appellate  Division  that  there  is  evidence 
supporting  or  tending  to  sustain  a  finding  of  fact  or  a  verdict 
not  directed  by  the  court,  shall  be  reviewed  by  the  Court  of 
Appeals,'  is  applicable  to  this  appeal."  (150  N.  Y.  585.)  In 
order  to  answer  this  question  it  is  necessary  to  clearly  under- 
stand the  nature  of  the  proceeding  now  before  us  for  review. 
It  is  founded  on  chapter  269  of  the  Laws  of  1880,  entitled 
"An  act  to  provide  for  the  review  and  correction  of  illegal, 
erroneous  or  unequal  assessments."  The  text  of  the  act 
closely  follows  its  title  and  seeks  to  remedy  three  evils  that 
may  arise  with  reference  to  taxation  by  correcting  assessments 
that  are  (1)  illegal  for  any  reason,  (2)  erroneous  because  of 
overvaluation,  or  (3)  "  unequal  in  that  the  assessment  has  been 
made  at  a  higher  proportionate  valuation  than  other  real  or 
personal  property  on  the  same  roll."  (Sec.  1.)  While  the 
first  ground  may,  the  second  and  third  grounds  must,  involve 
a  question  of  fact.  The  mode  of  procedure  specified  is  by 
writ  of  certiorari  with  new  and  unprecedented  powers,  author- 
izing the  determination  of  questions  of  fact  upon  further  evi- 
dence taken  in  the  court  of  first  review.  The  statute  pro- 
vides for  a  return  to  the  writ  that  must  include  copies  of  the 
assessment  roll  and  other  papers  acted  upon  by  the  assessors, 
if  called  for,  and  may  include  "  such  other  facts  as  may  be 
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pertinent  and  material  to  show  the  value  of  the  property 
assessed  on  the  roll  and  the  grounds  for  the  valuation  made 
by  the  assessing  officers."  (See.  3.)  If  any  one  of  the  three 
evils,  which  it  is  the  object  of  the  statute  to  redress,  appears 
by  the  return,  the  court  has  power  to  order  the  assessment, 
u  if  illegal,  to  be  stricken  from  the  roll,  or  if  erroneous  or 
unequal,  to  order  a  reassessment  *  *  *  or  the  correc- 
tion "  thereof,  "  in  whole  or  in  part,  in  such  manner  as  shall 
be  in  accordance  with  law,  or  as  shall  make  it  conform  to  the 
valuations  and  assessments  applied  to  other  real  or  personal 
property  in  the  same  roll  and  secure  equality  of  assessment. 
If,  upon  the  hearing,  it  shall  appear  to  the  court  that  testi- 
mony is  necessary  for  the  proper  disposition  of  the  matter, 
the  court  may  take  evidence  or  may  appoint  a  referee  to  take 
such  evidence  as  the  court  may  direct,  and  report  the  same  to 
the  court,  and  such  testimony  shall  constitute  a  part  of  the 
proceedings  upon  which  the  determination  of  the  court  shall 
be  made."  (Sec.  4.)  "A  new  assessment,  or  correction  of  an 
assessment,  made  by  order  of  the  court,  shall  have  the  same 
force  and  effect  as  if  it  had  been  so  made  by  the  proper 
assessing  officers  within  the  time  originally  prescribed  by  law 
for  making  such  assessment."  (Sec.  5.)  Thus  we  have  a 
writ  of  certiorari  with  novel  functions  hitherto  unknown  to 
such  methods  of  review.  The  common-law  wrrit  brings  up 
the  record  for  inquiry  into  jurisdiction  and  regularity,  and,  in 
criminal  or  quasi-criminal  cases,  the  evidence  also,  "to  see 
whether,  as  a  matter  of  law,  there  was  any  proof  which  could 
warrant  a  conviction  of  the  relator."  (People  ex  rel.  C  G.  Z. 
Co.  v.  Board  of  Assessors,  39  N.  Y.  81 ;  People  ex  rel.  Cook 
v.  Board  of  Police,  39  M".  Y.  506,  512,  518.)  The  general 
statutory  writ  brings  up  both  record  and  proceedings  for 
examination,  not  only  as  to  jurisdiction  and  method  of  pro- 
cedure, but  also  to  see  whether  there  was  a  violation  of  any  rule 
of  law,  or  any  competent  proof  of  all  the  essential  facts,  or  a  pre- 
ponderance of  proof  against  the  existence  of  any  of  those  facts. 
(Code  Civ.  Pro.,  sees.  2120  to  2148;  People  ex  rel  Coyhr. 
Martin,  142  N.  Y.  352.)     The  special  statutory  writ  now 
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before  us  differs  from  its  predecessors  in  one  remarkable 
respect,  in  that  it  permits  a  redetermination  of  all  questions 
of  fact  upon  evidence,  taken  in  part  at  least,  by  the  Special 
Term,  or  under  its  direction.  (People  ex  rd.  U.  and  D. 
Ii.  R.  Co.  v.  Smith,  24  Hun,  66,  71 ;  People  ex  reL  Grace 
v.  Gray,  45  Hun,  243,  245.)  As  was  well  said  by  one  of  the 
learned  counsel  for  the  relator  in  his  argument  before  us 
upon  the  merits,  the  "  provision  that  testimony  may  be  taken 
in  the  judicial  proceeding  which  the  act  authorizes,  implies 
that  the  judicial  tribunal  shall  examine,  consider  and  give  due 
effect  to  the  same  in  determining  the  question  of  illegality  or 
erroneous  overvaluation  or  other  issue  of  fact  arising  upon 
the  petition  and  return ;  in  short,  that  the  judicial  tribunal 
shall  deal  with  the  testimony  as  courts  deal  with  evidence, 
and  not  in  the  manner  of  mere  administrative  tribunals  like  a 
board  of  tax  commissioners."  What  is  called  a  review  may 
thus  become  a  proceeding  in  the  nature  of  a  new  trial.  The 
return  is  not  conclusive,  as  in  the  common-law  and  Code 
writs.  {People  ex  reL  Miller  v.  Wurtter,  149  N.  Y.  549 ; 
I  Iarris  on  Certiorari,  §  1 26.)  The  provisions  of  the  Code  do  not 
apply  to  it.  (People  ex  reL  Church  of  II.  C  v.  Assessor^  106 
!N.  Y.  671.)  The  petition  is  regarded  as  the  complaint,  the 
return  as  the  answer,  and,  in  deciding  the  issues  joined  thereby, 
the  court  may  call  witnesbes  to  its  aid  and  their  testimony 
becomes  a  part  of  the  proceedings  upon  which  the  determina- 
tion of  the  court  is  to  be  made.  That  determination  is  a 
revaluation  and  it  may  be  a  different  valuation  of  the  property 
assessed.  Such  was  the  method  of  procedure  in  this  case.  A 
new  trial  was  had,  somewhat  like  the  new  trial  in  County 
Court  upon  appeal  for  that  purpose  from  Justices'  Court. 
INew  evidence  was  taken,  which,  by  command  of  the  statute, 
the  court  was  bound  to  consider  in  making  its  determination. 
In  other  words,  it  was  the  duty  of  the  court  to  retry  the  ques- 
tions of  fact  and  decide  them  over  again,  and  whether  its  find- 
ings were  written  out  or  left  to  necessary  implication,  there  is 
no  escaping  the  conclusion  that  the  facts  are  conclusively  pre- 
sumed to  have  been  decided  tie  novo.     (Amherst   College  v. 
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Hitch,  151  N.  Y.  282.)  Thus,  the  writ  under  consideration 
may  be  a  writ  of  review,  merely,  and  hence  properly  called  a 
writ  of  certiorari,  and  it  may  be  in  the  nature  of  a  -renin  de 
novo,  and  utterly  foreign  in  function  to  the  writ  of  certiorari 
as  known  in  the  history  of  the  law. 

Let  us  now  consider  the  history,  nature  and  purpose  of  the 
constitutional  provision  involved  and  apply  it  to  the  proceed- 
ing before  us. 

The  most  difficult  question  before  the  late  constitutional 
convention  was  how  to  relieve  the  overburdened  calendar  of 
this  court.  A  Second  Division  of  the  court,  organized  in  1SS9, 
6at  for  nearly  four  years  and  afforded  temporary  relief,  but 
the  evil  of  a  calendar  beyond  control  and  growing  worse  con- 
fronted the  convention.  Many  plans  were  proposed,  all  of 
which  were  along  the  line  of  increasing  the  number  of 
judges,  or  reducing  the  number  of  appeals.  The  latter  theory 
was  adopted  and  carried  into  effect  by  the  second  and  ninth 
sections  of  the  judiciary  article.  By  the  second  section  a 
new  appellate  court,  with  nearly  double  the  number  of 
judges,  was  created  in  the  place  of  the  old  General  Term,  and 
by  the  ninth,  the  jurisdiction  of  the  Court  of  Appeals  was 
expressly  limited  and  power  was  conferred  on  the  legislature 
to  still  further  restrict  the  right  of  appeal  to  this  court.  The 
purposes  of  the  convention  may,  to  some  extent,  be  inferred 
from  the  following  extracts  from  the  report  of  the  judieiarr 
committee  :  "  The  Court  of  Appeals  is  overloaded  with  work, 
a  very  considerable  portion  of  which  is  wholly  outside  of  its 
proper  and  necessary  function  of  settling  the  law.  Our  pur- 
pose is  to  draw  the  line  distinctly  around  the  questions  which 
the  Court  of  Appeals,  and  that  court  alone,  ought  to  deter- 
mine finally  ;  to  leave  all  other  questions  to  the  court  first 
reviewing  the  cause,  and  to  make  that  court  fully  competent 
to  protect  satisfactorily  every  right  of  a  litigant.  For  the 
purpose  of  effectively  limiting  the  Court  of  Appeals  to  ques- 
tions of  law,  we  have  added  to  the  general  statement  of  that 
limitation  a  clause  specifically  precluding  review  of  a  unani- 
mous decision  of  the  Appellate  Division  that  there  is  evidence 


1897.]   People  ex  rel.  Manhattan  K.  Co.  v.  Barker.    433 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Vann,  J. 

to  sustain  a  finding  of  fact  or  a  verdict  not  directed  by  the 
court.     This  closes  the  door  through  which,  under  sections 
993  and  1337  of  the  Code,  the  whole  question  of  fact,  in  many 
cases,  is  brought  before  the  Court  of  Appeals.     It  does  not 
affect  cases  of  nonsuit,  or  of  verdicts  directed,  or  of  reversals 
by  the  Appellate  Division,  or  cases  where  there  is  a  dissent  in 
that  court.     It  does  require  that  when  a  trial  court  or  jury  has 
decided  that  a  fact  is  proved,  and  five  judges  in  the  Appellate 
Division  have  unanimously  held  that  it  is  proved,  controversy 
about  that  fact  shall  end,  and  that  any  question  of  law  mixed 
with  that  fact  shall  be  separately  raised  and  presented  in  order 
to  be  reviewed  by  the  Court  of  Appeals."     (2  Convention 
Documents,  No.  53,  p.  6.)     Thus  we  see  that  the  purpose  of 
the  convention  was  to  relieve  the  calendar  of  this  court  by 
confining  its  labors  "  to  its  proper  and  necessary  function  of 
settling  the  law."     This  is  the  great  object  of  a  court  of  last 
resort  in  a  judicial  system  that  allows  two  successive  appeals, 
as  four  separate  divisions  of  the  intermediate  appellate  court 
cannot  settle  the  law,  because  it  is  inevitable  that  their  judg- 
ments, to  some  extent,  will  conflict  with  each  other.     The 
public  interest  requires  that  the  law  of  the  entire  state  should 
be    uniform,  consistent  and   harmonious,  and   this   makes  a 
second  appeal  necessary,  but  it  is  manifest  from  the  proceed- 
ings of  the  convention  that  it  was  the  aim  of  that  body  to 
limit  the  last  appeal  to  the  single  purpose  named.     Did  the 
convention   accomplish   its   object  ?     This  question  must  be 
answered  by  gleaning  the  intention  from  the  language  of  the 
Constitution,  read,  when  the  meaning  is  doubtful,  in  the  light 
of  such  existing  facts,  including  statutes  in  force  at  the  time, 
as  may  reasonably  be  presumed  to  have  been  known  to  the 
jTiembers  of  the  convention.     They  first  provided  that  the 
j  urisdiction  of  this  court,  "  except  where  the  judgment  is  of 
cleath,"  should  "be  limited  to  the  review  of  questions  of  law." 
.At  first  this  would  seem  to  accomplish  the  entire  purpose  as 
outlined  above,  for  it  would  naturally  exclude  any  review  of 
the  facts,  but  the  Code,  as  it  then   stood,  provided  that  an 
exception  to  a  finding  of  fact  presented  a  question  of  law  as 
55 
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to  whether  snch  finding  was  unsupported  by  any  evidence. 
(Sec.  1337.)  This  placed  it  in  the  power  of  the  appellant,  by 
freely  excepting  to  findings  of  fact,  to  compel  this  court  to 
read  all  the  evidence  in  order  to  see  whether  there  was  any  to 
support  the  findings  excepted  to.  This  did  not  advance  juris- 
prudence by  settling  the  law,  for  its  effect  was  limited  to  the  case 
in  hand,  and  it  consumed  much  time  in  argument  and  exami- 
nation. The  convention,  apparently  realizing  this,  went  far- 
ther and  sought  to  make  it  certain  that  only  "  questions  of 
law,"  in  the  ordinary  meaning  of  that  phrase,  should  be 
reviewed  by  this  court,  by  providing  that  "  No  unanimous 
decision  of  the  Appellate  Division  of  the  Supreme  Court  that 
there  is  evidence  supporting  or  tending  to  sustain  a  Jin  ding 
of  fact  or  a  verdict  not  directed  by  the  court,  shall  be  reviewed 
by  the  Court  of  Appeals."  It  is  important  to  know  what  was 
meant  by  the  word  "  decision  "  and  the  phrase  "  finding  of 
fact,"  as  thu6  U6ed.  The  word  "  decision  "  appears  twice  in 
the  section  under  review,  first  in  the  quotation  already  made 
and  again,  but  in  plural  form,  in  the  next  sentence,  which 
provides  that  "except  where  the  judgment  is  of  death, 
appeals  may  be  taken,  as  of  right,  to  said  court,  only  from 
judgments  or  orders  entered  upon  decisions  of  the  Appellate 
Division  of  the  Supreme  Court,  finally  determining  actions  or 
special  proceedings,  and  from  orders  granting  new  trials  on 
exceptions,  where  the  appellants  stipulate  that  upon  affirmance 
judgment  absolute  shall  be  rendered  against  them."  As  last 
used,  the  word  "  decisions  "  obviously  applies  with  equal  force 
to  actions  and  special  proceedings.  The  meaning  is,  that 
judgments  finally  determining  actions,  and  orders  finally 
determining  special  proceedings,  "  entered  upon  decisions  of 
the  Appellate  Division,"  may  be  reviewed  upon  appeals  taken 
as  of  right  to  this  court.  So,  as  it  seems  to  me,  the  word 
u  decision,"  as  first  used,  has  the  same  meaning  and  applies 
with  equal  force,  to  actions  and  special  proceedings.  It  is  not 
confined  to  judgments  or  orders,  but  covers  both.  No  reason 
is  perceived  for  any  distinction,  and  presumptively  the  same 
word  has  the  same  meaning  in  each  of  the  two  successive  sen- 
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tences  relating  to  the  same  subject.  This  must  be  the  true  con- 
struction unless  the  makers  of  the  Constitution  intended  to  dis- 
criminate in  favor  of  orders  in  special  proceedings  and  against 
judgments  in  actions,  by  allowing  the  evidence  to  be  reviewed  in 
the  former  but  not  in  the  latter.  If  any  discrimination  were  to 
be  made,  is  it  reasonable  to  suppose  that  it  would  have  been  in 
favor  of  the  class  of  least  importance,  or  that  special  proceed- 
ings would  have  been  treated  as  more  sacred  than  judgments  ? 
There  is  no  evidence  of  any  intention  to  discriminate,  for 
actions  and  special  proceedings  are  both  placed  on  the  same 
footing.     They  are  treated  alike  in  all  respects. 

The  phrase  "  a  finding  of  fact "  may  mean  simply  a  finding 
expressed  in  words  or,  also,  a  finding  implied  from  the  nature 
of  the  decision.  {Amherst  College  Case,  151  N.  T.  821.)  Both 
kinds  were  known  to  the  law  when  the  convention  sat,  for 
section  1022  ot  the  Code,  which  was  then  in  force,  provided 
that  the  decision,  upon  a  trial  of  the  whole  issues  of  fact, 
might  separately  state  the  facts  found  and  the  conclusions  of 
law,  or  it  might  state  concisely  the  grounds  upon  which  the 
issues  were  decided,  and  direct  the  judgment  to  be  entered 
thereon.  The  latter  kind  was  similar,  both  in  form  and  effect, 
to  the  general  verdict  of  a  jury,  and  commingled  fact  and  law 
in  the  same  way.  We  have  recently  held  that  all  the  facts 
^warranted  by  the  evidence  and  necessary  to  support  the  judg- 
ment, are  presumed  to  have  been  found  by  a  decision  that  does 
not  state  the  facts.  (Amherst  College  Case,  supra.)  The 
legislature,  as  the  convention  is  presumed  to  have  known,  had 
done  away  with  findings  of  fact,  absolutely,  as  formerly  made 
upon  request,  and  in  all  cases,  as  a  matter  of  right,  yet  with 
this  knowledge,  it  used  language  that  applies  with  equal  force 
to  all  findings  of  fact  made  by  courts  or  referees,  whether 
written  out  in  words  or  not,  the  same  as  it  applies  to  all  find- 
ings of  fact  made  by  a  jury,  whether  general,  without  express- 
ing the  facts,  or  special,  by  expressing  them  in  full.  It  cannot 
l>e  that  the  legislature,  by  prohibiting  express  findings  of  fact, 
could  practically  abolish  the  constitutional  provision  in  ques- 
tion, yet  this  would  be  possible,  unless  it  applies  to  implied 
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findings,  as  well  as  those  written  out  in  extenso.  In  view  of 
the  primary  object  of  the  judiciary  article  to  confine  this  court 
to  the  great  duty  of  settling  the  law,  and  to  give  it  time  to  do 
the  work  well,  I  think  that  the  convention  used  the  phrase 
"  finding  of  fact "  in  no  narrow  or  technical  sense,  but  with 
the  broad  and  liberal  meaning  which,  alone,  would  accomplish 
its  important  purpose. 

The  action  of  the  legislature  in  so  amending  the  Code  of 
Civil  Procedure  as  to  carry  the  judiciary  article  into  effect, 
has  some  bearing  on  the  question      By  section  190  it  confined 
the  jurisdiction  of  this  court  to  the  review  upon  appeal  of 
actual   determinations   made   by   an   Appellate   Division,  as 
expressed  in  judgments  or  orders  finally  determining  actions 
or  special  proceedings,  and   orders   granting  new  trials  on 
exceptions.     It  thus  treated  actions  and  special  proceedings 
alike,  the  same  as  it  did  in  the  following  section,  which  relates 
to  limitations,  exceptions  and  conditions.     It  expressly  limited 
the  jurisdiction  to  the  review  of  questions  of  law,  and  repeated 
the  language  of  the  Constitution  in  reference  to  the  effect  of 
a  unanimous  decision  of  the  Appellate  Division  in  relation  to 
the  facts.     (Szuchy  v.  Hillside  Coal  and  Iron  Co.,  150  X.  Y. 
219,  223.)     Of  necessity,  "the  actual  determination"  referred 
to  in  section  190  has  the  same  meaning  as  the  "  decision  "  of 
section  191.     Both  refer  with  equal  force  to  actions  and  special 
proceedings,  without   discrimination  in  favor  of  or  against 
either  form  of  decision  or  determination.     The  phrase  "  find- 
ing of  fact "  is  repeated  from  the  Constitution,  and  obviously 
refers  to  both  kinds  of  decisions  authorized  by  section  1022. 
The  reasoning  of  the  court  in  OtU  *n  v.  Manhattan  Bail  tray 
Co.  (150  N.  Y.  395,  399),  as  to  the  effect  of  the  same  word, 
when  used  in  the  Constitution  and  a  statute,  applies  with 
greater  force  to  the  same  word  or  phrase  when  used  a  second 
time  in  the  same  statute.     As  neither  the  Constitution  nor  the 
statute  confines  the  findings  of  fact  to  judgments,  we  have  no 
power  to  do  so. 

To  the  construction  thus  indicated,  the  objection  is  made 
that  it  would  preclude  the  separation  of  questions  of  law  from 
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questions  of  fact,  when  the  findings  of  fact  were  implied  or 
general  in  form.  That,  however,  is  a  mere  matter  of  practice, 
to  be  worked  out  by  the  legislature,  which  can  prescribe  a 
method,  whenever  it  is  deemed  necessary,  of  separating  the 
facts  from  the  law.  It  is  clearly  within  the  domain  of  legisla- 
tion to  provide  that  the  facts  found  shall  be  expressed  in 
words,  or  to  so  regulate  the  practice  that  questions  of  fact  and 
law  will  not  be  commingled.  The  fact  that  it  has  not  yet  done 
so  has  no  bearing  upon  the  question  under  discussion. 

But  whether  the  constitutional  provision  in  relation  to  the 
effect  of  a  finding  of  fact,  unanimously  affirmed  by  the  Appel- 
late Division,  applies  to  all  special  proceedings  or  not,  there 
are  particular  reasons  why  it  should  be  held  to  apply  to  the 
special  proceeding  now  under  consideration.  The  method  of 
procedure  in  this  matter,  when  it  reached  the  Special  Term, 
did  not  differ  in  substance  from  the  trial  of  an  action  com- 
menced by  a  summons  and  the  decision  of  the  issues  without 
expressing  the  facts  found,  as  permitted  by  section  1022  of 
the  Code.  There  was,  in  fact,  a  trial  of  the  issues  framed  by 
the  petition  and  the  return.  Witnesses  were  sworn  and  exam- 
ined, and  the  testimony  taken  was  considered  by  the  court  in 
making  its  determination.  Thus,  the  analogy  of  this  special 
proceeding  to  an  action  is  perfect,  and  the  facts  impliedly 
found  under  such  circumstances  come,  as  we  think,  within  the 
constitutional  provision  in  question.  No  confusion  should 
arise  from  the  name  given  to  the  proceeding  by  the  statute 
•which  authorizes  it,  for  the  substance  or  real  nature  of  the 
procedure  should  have  more  weight  than  the  name  applied 
to  it.  While  the  proceeding  is  called  a  certiorari  it  is  not 
vrithin  the  lines  of  that  writ  as  ordinarily  used,  because  it 
permits  a  new  valuation  upon  new  evidence,  which  is,  for  all 
practical  purposes,  a  new  trial.  The  object  was  not  simply  to 
see  whether  an  inferior  tribunal  had  kept  within  the  bounds 
of  its  authority,  but  to  make  a  new  determination  as  to  the 
value  of  the  assessable  assets  of  the  relator. 

The  claim  is  made  that  there  was  no  decision  by  the  Appel- 
late Division,  unanimous  or  otherwise,  that  there  was  evidence 
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supporting  or  tending  to  sustain  a  finding  of  fact.  This 
requires  brief  consideration,  for  we  have  already  held,  although 
no  public  announcement  has  been  made  of  the  fact,  that  the 
effect  of  a  unanimous  judgment  or  order  of  affirmance  is  a 
decision  that  there  is  evidence  supporting  the  findings  of  fact 
as  expressed  or  necessarily  implied.  We  do  not  think  it  is 
necessary  for  the  Appellate  Division  to  specify  what  findings 
of  fact  are  sustained  by  evidence,  when  it  intends  to  sustain 
them  all.  Such  a  course  would  make  its  decision  cumbersome 
and  inconvenient.  Nor  do  we  regard  it  as  necessary  for  that 
court  to  repeat  the  language  of  the  Constitution  and  apply  it 
generally  to  all  the  findings  of  fact.  A  unanimous  affirmance 
of  the  judgment  or  order  appealed  from  necessarily  affirms  all 
the  findings  of  fact,  whether  expressed  or  not,  that  are  essen- 
tial to  support  the  decision  made  below,  the  same  as  the 
affirmance  of  a  general  verdict.  No  other  logical  inference 
is  possible.  *  That  the  vital  facts  exist  is  a  necessary  part  of 
the  determination,  for  unless  they  existed  it  could  not  have  been 
made.  Neither  the  statute  nor  the  Constitution  say  an  express 
finding  of  fact,  but  simply  a  finding  of  fact,  thus  meaning  any, 
and  including  all  findings  of  fact. 

It  is  our  duty,  therefore,  to  accept  the  facts  stated  in  the 
return  as  final,  and  in  our  further  review  of  the  proceeding  to 
ascertain  whether,  upon  the  basis  of  those  facts,  the  assessment 
in  question  is  illegal  for  any  reason.  It  appears  from  the 
return  that  the  assessment  was  founded  upon  the  report  made 
by  the  relator  to  the  railroad  commissioners  in  January,  1895. 
Such  a  report,  as  suggested  by  this  court  in  another  case 
between  the  same  parties,  is  "  competent  evidence  for  the 
commissioners  or  the  Special  Term  to  receive  and  act  upon," 
as  in  the  nature  of  an  admission  made  by  the  relator.  {People 
ex  rel  Manhattan  R.  Co.  v.  Barker,  146  N.  Y.  304,  316.) 
By  that  report,  in  the  language  of  the  return,  "  the  relator 
itemized  its  total  gross  assets  and  fixed  them  at  the  sum  of 
872,787,217.13,"  and  upon  examiniug  the  items  that  make 
that  aggregate  the  following  appears:  "Cost  of  lease, 
$14,014,000."      It  appears  from  another  part  of  the  return 
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that  the  original  issue  of  capital  stock  by  the  relator  was 
$13,000,000,  of  which  one-half  went  to  the  stockholders  of  the 
New  York  Elevated  Railroad  Company  in  payment  for  the 
lease  of  its  line  to  the  relator,  and  the  other  half  to  the  stock- 
holders of  the  Metropolitan  Elevated  Railroad  Company  for 
the  like  purpose.  In  addition  to  this  issue  of  stock  the  relator 
discharged  certain  obligations  by  cash  payments  to  said  two 
railroad  companies  amounting  to  the  sum  of  $1,014,000,  thus 
making  the  total  cost  of  the  leases  $14,014,000.  The  lease  of 
a  line  of  railroad  necessarily  includes  the  use  of  the  franchise 
of  the  company  owning  it,  for  without  it  the  lessee  would 
have  no  right  to  operate  the  road.  It  is  that  which  authorizes 
the  use  of  the  streets  for  the  erection  of  the  permanent  struc- 
ture and  the  operation  of  trains  thereupon.  The  cost  of  the 
lease,  therefore,  embraces  the  value  of  the  use  of  the  franchise 
during  the  period  of  the  lease,  and  an  assessment  based  in  part 
upon  the  cost  of  the  lease  is  based  in  part  upon  the  value  of 
the  franchise.  Some  years  after  the  making  of  these  leases 
an  agreement  of  merger  was  entered  into  by  the  three  com- 
panies, and  iu  pursuance  thereof  more  capital  stock  was  issued 
by  the  relator  and  a  portion  of  it  divided  between  the  stock- 
holders of  the  other  two  companies.  In  1891  the  Suburban 
Rapid  Transit  Company  was  leased  and  merged  with  the 
relator.  No  amount  was  paid  separately  for  the  structures  of 
the  constituent  roads,  but  by  the  leases  and  the  agreements  of 
merger  the  relator  apparently  acquired  their  entire  property, 
franchises  included.  Whether  the  relator  is  regarded  as  lessee 
or  owner  in  fee,  it  is  evident  from  the  return  that  the  item  of 
$14,014,000  for  the  "cost  of  lease,"  of  necessity  embraces  to 
some  extent  the  value  of  the  franchise.  Under  the  act  in 
question,  however,  franchises  cannot  be  valued  or  included  in 
the  assessment,  as  they  are  taxed  under  another  statute. 
{People  ex  rel.  Union  Trust  Co.  v.  Coleman,  126  N.  Y.  433; 
People  ex  rel.  Manhattan  P.  Co.  v.  Parker,  supra.)  The 
value  of  the  franchise  should,  therefore,  have  been  deducted 
before  the  assessment  was  made,  or  the  valuation  should  have 
proceeded  upon  a  basis  that  did  not  include  the  franchise. 
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The  order  of  the  Appellate  Division  should  be  reversed  and 
that  of  the  Special  Term  so  modified  as  to  vacate  the  assess- 
ment and  order  a  reassessment  by  the  commissioners,  without 
costs  to  either  party. 

O'Brien,  J.  The  first  question  suggested  by  the  argument 
is  whether  this  case  falls  within  the  restriction  upon  appeals 
to  this  court,  which  has  been  embodied  in  the  present  Consti- 
tution. This  provision  of  the  fundamental  law  was  framed 
by  members  of  the  bar,  in  brief  language,  and  every  word 
employed  was  in  common  use  in  the  profession  and  had  a 
well-settled  and  definite  meaning.  The  restriction  is  embraced 
in  a  single  sentence  : 

"  No  unanimous  decision  of  the  Appellate  Division  of  the 
Supreme  Court  that  there  is  evidence  supporting,  or  tending 
to  sustain,  a  finding  of  fact  or  a  verdict,  not  directed  by  the 
court,  shall  be  reviewed  by  the  Court  of  Appeals." 

It  is  obvious  that  this  language  embraces  the  class  of  cases 
and  the  questions  that  were  intended  to  be  withdrawn  from 
the  jurisdiction  of  this  court.  The  cases  were  those  where 
there  wan  a  finding  of  fact  or  a  verdict,  and  the  questions 
were  whether  there  was  evidence  supporting  or  tending  to 
sustain  such  finding  or  verdict  when  that  question  had  been 
passed  upon  in  the  Supreme  Court  in  a  decision  which  was 
unanimous. 

It  is  said  that  there  is  in  this  case  a  finding  of  fact  against 
the  relator,  and  that  the  court  below,  having  decided  unani- 
mously that  there  was  evidence  supporting  or  tending  to  sus- 
tain it,  the  decision  is  final,  It  will  be  observed  that  the 
record  before  us  does  not  disclose  the  existence  of  any  action 
or  special  proceeding  instituted  by  any  private  litigant.  The 
controversy  originated  in  the  acts  of  public  officers  in  the  dis- 
charge of  public  duties.  The  jurisdiction  which  this  court 
has  always  possessed  and  exercised  to  review  the  official  acts 
of  public  officers  and  administrative  and  governmental  boards 
and  bodies,  should  not  be  abdicated  by  the  court  itself,  nor 
should  suitors  be  denied  a  hearing  except  in  obedience  to  the 
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plain  mandate  of  the  Constitution.  The  acts  which  those 
officials  may  perform  affect  rights  and  interests  of  the  citizen  of 
vast  consequence,  and  the  powers  which  they  may  exercise  are 
so  liable,  through  mistake  of  law  or  otherwise,  to  result  in  oppres- 
sion or  injustice,  that  appeals  from  their  proceedings  frequently 
present  the  most  important  questions  that  can  engage  the 
attention  of  any  court.  They  practically  have  charge  of 
nearly  all  the  machinery  of  government,  both  general  and 
local,  and  their  acts  at  almost  every  point  affect  liberty  and 
property  to  such  an  extent  that  it  may  well  be  donbted 
whether  it  would  be  wise  to  withdraw  them  from  the  most 
complete  judicial  review.  Certainly  it  would  not  by  any 
close,  strained  or  doubtful  construction  of  the  language  of  the 
Constitution. 

If  this  case  is  not  fully  within  our  jurisdiction,  it  is  difficult 
to  see  how  any  case  originating  in  like  official  acts  ever  can  be, 
since  the  objections  to  that  jurisdiction  now  made  must  exist 
in  every  such  case.     The  particular  question  now  before  us 
grows  out  of  the  determination  of  a  board  or  bod}T  of  officers 
that  exist  in  every  town,  village  and  city  of  the  state.     They 
are  charged  with  most  important  duties  and  exercise  most 
extensive  powers.     In  the  city  of  New  York,  where  this  con- 
troversy arose,  they  are  known  and   designated  by  a  different 
title,  and  their  proceedings  assume  more  of  the  forms  that 
pertain  to  a  regular  judicial  body,  organized  for  a  special  pur- 
pose, but  in  every  locality  of  the  state    their  powers  and 
duties  are  essentially  the  same.     They  have  power  to  decide 
important  questions  of  fact  and  law  involved  in  the  valuation 
of  property  and  the  imposition  of  taxes,  and,  since  the  ques- 
tions under  consideration  affect  every  locality,  I  prefer,  in  the 
course  of  the  discussion,  to  use  names  and  terms  that  are 
familiar,  convenient  and  generally  known,  and,  at  the  same 
time,  sufficiently  describe    the    officials    who    discharge  the 
duties,  in  the  city  of  New  York,  of  ascertaining  the  facts  and 
preparing  the  lists  that  form  the  basis  of  all  public  taxation, 
whether  general  or  local. 
56 
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There  can  be  no  doubt  that  the  intention  of  the  framers  of 
the  Constitution  was  to  restrict  appeals  to  this  court,  and 
whenever  that  intention  is  fairly  expressed,  with  reference  to 
the  particular  case,  this  court  will  not  attempt  to  draw  to  its 
jurisdiction  cases  that  come,  plainly  or  even  by  reasonable 
construction,  within  the  restriction.  But  the  right  to  appeal 
to  this  court  has  never  been  regarded  as  such  a  public  mis- 
chief as  to  warrant  us  in  extending  the  restriction,  by  con- 
struction, to  cases  not  fairly  embraced  within  the  language  or 
the  evident  intention  of  the  framers.  The  restriction  clearly 
applies  only  to  a  case  where  there  has  been  a  finding  of  fact 
or  a  verdict,  and,  if  we  can  but  ascertain  the  precise  thought 
sought  to  be  expressed  by  the  use  of  these  words,  the  present 
contention  will  be  determined.  The  words,  when  used,  had  a 
well-settled  and  well-understood  meaning,  both  in  common 
language  and  in  legal  phraseology,  and  it  must  be  assumed 
that  they  were  not  used  in  any  loose  or  artificial  sense,  but  in 
their  natural  and  ordinary  meaning.  In  practice  they  have 
always  been  used  to  express  the  result  of  the  decision  or  the 
deliberation  of  a  court  or  jury  upon  an  issue  or  question  of 
fact  involved  in  some  litigation.  (Burrill's  Law  Diet., 
Bouvier,  Black,  Webster.)  The  words  always  presuppose 
an  issue  of  fact  between  litigants. 

It  is  said  that  in  this  case  there  was  such  an  issue,  that  some 
fact  has  been  determined  and  that  the  court  below  has  decided 
unanimously  that  such  fact  is  sustained  by  evidence,  and  that 
the  decision  so  made  is  final  and  beyond  the  power  of  this 
court  to  review.  In  my  opinion,  this  contention  is  not  cor- 
rect within  the  true  intent  and  meaning  of  the  Constitution, 
and,  in  bringing  it  to  the  proper  test,  it  is  of  the  first  import- 
ance to  be  able  to  point  out  clearly  what  the  supposed  fact  is, 
and  when  and  how  decided. 

On  or  prior  to  the  second  Monday  of  January,  1895,  the 
board  of  assessors  of  the  city  of  New  York  made  certain 
entries  in  a  book  or  public  record  prepared  and  kept  for  that 
purpose,  and  required  by  law.  The  book  was  divided  into 
columns,  each  with  the  appropriate  heading,  and  is  known  as 
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an  assessment  roll.  The  words,  characters  and  figures  entered 
in  the  several  columns  of  this  book,  in  themselves,  express  no 
distinct  or  intelligible  idea,  but,  when  read  with  the  law  which 
authorized  these  officers  to  assess  and  levy  taxes,  they  possess 
great  significance,  and  are  the  evidence  of  an  official  act  in  the 
exercise  of  the  highest  authority.  In  law  this  entry  denotes 
that  the  assessors  decided  at  least  two  important  facts,  namely, 
that  the  relator  resided  within  the  jurisdiction  and  owned 
property  subject  to  taxation  of  the  value  specified.  The  decis- 
ion was  made  ex  parte  in  the  discharge  of  an  official  duty. 
There  was  no  issue,  no  litigation,  no  proofs,  but  the  officers 
acted  upon  their  own  personal  judgment,  aided  by  such  inspec- 
tion of  the  property  and  such  inquiries  as  they  thought  proper 
and  necessary  to  make,  and  yet  this  decision  was  in  accordance 
with  all  the  forms  of  law.  There  was  jurisdiction  of  the  per- 
son and  of  the  subject-matter,  and  this  entry  is  the  only  origi- 
nal decision  of  fact  or  law  that  is  to  be  found  in  the  record. 
The  facts  thus  determined  are  at  the  foundation  of  this  whole 
proceeding,  and  every  step  since  taken  has  had  but  one  pur- 
pose, and  that  was  to  change  or  modify  the  facts  so  found. 
This  entry  is  the  only  adjudication  to  be  found  in  the  record 
as  to  the  facts,  and,  if  it  was  stricken  out,  the  case  would  dis- 
close no  fact  decided,  no  legal  liability  on  the  part  of  any  one, 
and  the  relator  would  have  no  grievance.  There  is  no  other 
paper  in  the  record  that  makes  any  original  determination  of 
any  fact  whatever.  This  entry  denotes  that  facts  of  great 
importance  were  passed  upon  by  the  assessors,  and  the  record 
shows  that  these  facts  have  been  since  reviewed  in  various 
forms  by  other  tribunals,  but  the  assessors  alone  constituted 
the  court  of  original  jurisdiction  that  tried  and  decided  the 
questions  in  the  first  instance,  and  it  is  of  this  decision,  and 
this  alone,  that  the  relator  complains.  The  decision  thus  made 
was  not  final,  however,  in  cases  where  complaint  was  made, 
but  subject  to  review  by  the  assessors  themselves.  The  law 
required  that  at  a  subsequent  time,  and  upon  notice  to  the 
parties  in  interest,  the  assessors  should  organize  as  a  board  of 
review  to  examine  their  work,  hear  parties  aggrieved,  and  cor- 
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rect  any  error  that  had  been  committed.  Their  powers  in  this 
respect  were  limited.  They  could  reduce  the  value,  as  origi- 
nally fixed,  but  they  could  not  increase  it.  They  could  correct 
manifest  clerical  errors  in  extension  and  computation,  and  then 
the  power  to  interfere  with  the  decision  before  made  by  them 
practically  ended.  In  this  case  they  reduced  the  valuation, 
and  their  original  decision,  as  thus  modified,  stands  as  the  final 
decision. 

The  body  possessing  original  jurisdiction  had  then  decided 
all  the  questions  of  fact  and  law  that  have  ever  been  involved 
in  this  controversy,  and  the  relator  has  ever  since  been  seeking 
to  change  that  decision  by  an  appeal  to  the  courts  from  the 
action  of  the  assessors.  Courts  have  no  power  to  make  assess- 
ments or  to  determine  facts  upon  which  they  are  based,  though 
they  have  ample  power  to  review  them  when  made  by  the 
assessors,  but  the  latter  clearly  possess  the  primary  or  original 
jurisdiction  over  the  subject.  It  is  important  to  keep  clearly 
in  view  the  point  that  the  only  evidence  in  the  record  of  an 
original  determination  of  facts  is  the  entry  by  the  assessors  in 
the  book.  If  anything  is  wanting  to  make  that  clearer,  it  is 
only  necessary  to  look  into  the  subsequent  proceedings  in  the 
courts. 

The  first  step  in  that  direction  on  the  part  of  the  relator  was 
to  sue  out  a  writ  of  certiorari,  under  chapter  269  of  the  Laws 
of  1SS0.  The  purpose  of  that  writ,  as  plainly  expressed  on 
the  face  of  the  statute,  was  to  review  the  decision  of  the 
assessors  and  to  determine  whether  that  decision  was  right  or 
wrong.  The  proceeding  differed  from  other  appeals  only  in 
the  method  of  review,  since  it  is  provided  that  in  certain  cases 
additional  proof  may  be  taken  to  aid  the  court  in  the  disposi- 
tion of  the  appeal.  Whether  the  hearing  is  had  upon  the 
record  of  the  assessors,  as  it  may  be,  or  upon  further  proof, 
the  court  is  all  the  time  reviewing  the  decision  of  the  assessors. 
It  can  make  no  original  or  independent  decision.  It  cannot 
act  upon  the  parties,  but  only  upon  the  assessors,  by  directing 
them  to  correct  their  own  errors,  if  any  are  found.  It  is  only 
where  all  the  evidence  is  not  produced  before  the  assessors 
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that  the  court,  in  the  exercise  of  discretion,  permits  further 
proof  to  be  taken.  That  is  a  mere  method  of  hearing  the 
appeal  that  does  not  change  the  real  character  of  the  proceed- 
ing as  one  solely  to  review  the  action  of  the  assessors. 

The  order  which  the  court  made  in  the  decision  in  this  case, 
of  the  questions  brought  before  it  by  the  writ,  clearly  indicates 
the  nature  and  character  of  the  whole  proceeding.  It  does  not 
profess  to  determine  any  fact,  and  no  fact  is  even  stated  in  it. 
It  simply  confirms  the  action  of  the  assessors  and  directs  that 
the  writ  brought  to  review  their  decision  be  dismissed.  No 
one  can  tell,  from  reading  the  order,  what  the  fact  in  contro- 
versy was.  A  court  which  does  nothing  more  than  affirm  the 
action  of  some  other  court  or  body  and  dismiss  the  appeal, 
does  not  make  any  finding  of  fact  or  render  any  verdict  within 
the  meaning  of  the  Constitution.  The  Special  Term  did  pre- 
cisely what  the  Appellate  Division  did.  It  reviewed  the  action 
of  the  assessors.  The  method  of  review  was  different,  but 
neither  court  exercised  original  jurisdiction  or  made  any  find- 
ing of  fact.  Both  sat  in  review  of  the  action  of  the  assessors. 
A  finding  of  fact  in  the  proper  sense  always  proceeds  from  a 
court  or  body  having  original  jurisdiction  over  the  subject, 
and  since  the  courts  have  no  original  power  to  make  assess- 
ments, but  simply  to  review  them  when  made  by  the  assessors 
or  other  officers,  the  original  decision  upon  the  facts  in  this 
case  must  be  referred  to  the  assessors  and  not  the  courts. 

It  is  not  and  never  was  the  office  of  the  writ  of  certiorari  to 
initiate  any  original  suit  or  proceeding  in  which  a  finding  of 
fact,  in  the  proper  sense,  could  be  made.  Its  office  is  to  bring 
up  for  review  some  decision  already  made.  The  questions  to 
be  reviewed  have  been  enlarged  and  the  methods  and  pro- 
cedure changed  by  statute,  but  it  is  still  essentially  a  proceed- 
ing for  the  correction  of  an  erroneous  decision,  and  the  writ  is 
generally  discretionary.  The  decision  upon  this  writ  is  an 
order  that  acts  upon  the  court  or  body  below  that  has  made 
the  decision,  but  it  is  not  an  original  determination  of  any  con- 
troversy. It  deals  with  facts  as  all  appellate  courts  deal  with 
them.     It  uses  them  for  the  purpose  of  determining  whether 
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the  assessors  were  right  or  wrong.  Certainly  such  an  order 
was  never  known  as  a  finding  of  fact,  and  to  call  it  such  in 
this  case  is  to  give  to  the  words  of  the  Constitution  a  very 
loose  construction. 

I  have  dwelt  at  some  length  upon  the  nature  and  origin  of 
the  decision  in  this  case,  because  it  seemed  to  me  to  be  useful, 
since  it  clears  the  way  for  a  distinct  and  accurate  statement  of 
the  precise  question  we  have  in  hand,  and  enables  us  to  antici- 
pate the  answer.  When  the  framers  of  this  amendment  to 
the  Constitution  made  use  of  the  words  "  a  finding  of  fact," 
did  they  intend  to  include  in  the  term  or  did  they  refer  to  an 
entry  made  by  assessors  in  a  book  in  the  discharge  of  their 
duty  and  for  the  purpose  of  recording  their  decision  as  to  the 
value  of  property  for  the  purpose  of  taxation  ? 

The  answer  to  this  question  ought  not  to  be  very  difficult. 
It  seems  very  plain  to  me  that  the  language  of  the  restriction 
had  no  reference  whatever  to  such  a  decision.  The  natural 
and  obvious  thought  that  the  words  express  is,  as  already 
stated,  the  result  of  a  judicial  inquiry  upon  an  issue  of  fact 
joined  in  some  litigation,  and  not  the  result  of  an  official  entry 
by  an  officer  like  an  assessor.  The  words  employed  had  long 
been  in  general  use  and  were  familiar  to  the  bar  and  the  pub- 
lic, and  yet,  I  think,  it  is  safe  to  assert  that  no  member  of  the 
convention  had  ever  heard  such  an  entry  by  assessors,  upon 
the  roll,  described  as  a  finding  of  fact.  No  one  who  would 
attempt  to  describe  or  designate  such  an  official  act  as  a  find- 
ing of  fact  could  make  himself  understood  by  either  lawyer 
or  layman.  It  is  more  than  probable  that  no  member  of  this 
court,  or  of  the  courts  through  which  this  case  has  passed, 
has  ever,  before  this  discussion  was  brought  to  his  attention, 
heard  an  entry  in  a  book  by  assessors,  for  the  purpose  of  an 
assessment,  designated  as  a  finding  of  fact. 

The  effect  of  many  official  acts  of  officers  and  governmental 
or  municipal  boards  is  to  determine  some  fact,  but  such  acts 
have  never  been  known  as  findings  of  fact,  and  cannot  prop- 
erly be  expressed  by  the  use  of  such  terms.  The  expression, 
as  used  in  the  Constitution,  can  be  given  full  effect  and  a  very 
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wide  application  without  such  an  extreme  and  unnatural  con- 
struction. When  it  is  applied  to  a  case  where  an  issue  of  fact 
was  joined  between  parties  in  a  court  of  original  jurisdiction, 
and  determined  judicially  by  a  decision,  general  or  specific  in 
its  terms,  we  have  pushed  the  restriction  as  far  as  the  framers 
of  the  Constitution  ever  intended. 

There  never  was  a  time  when,  if  it  was  said  that  assessors 
had  made  a  finding  of  fact,  that  the  common  mind,  or  even 
the  professional  mind,  would  have  comprehended  the  precise 
meaning  intended  to  be  conveyed,  and  certainly  no  one  would 
suppose  that  such  an  expression  had  reference  to  the  for- 
malities necessary  to  make  an  assessment.  Nor  is  there  any 
reason  to  believe  that  an  order  of  the  Special  Term,  such  as 
appears  in  this  record,  confirming  the  action  of  the  assessors 
and  dismissing  the  writ  of  certiorari,  was  ever  known  as  a 
finding  of  fact  or  that  the  members  of  the  convention  who 
drafted  the  amendment  intended  to  refer  to  such  an  order  or 
include  it  within  the  limitation. 

To  say  that  there  is  in  this  case  a  finding  of  fact  is  to  give 
to  these  words  a  meaning  and  signification  that  they  never 
before  possessed.  All  that  the  case  shows  is  that  certain  offi- 
cers performed  an  official  act  which  affected  the  relator  and 
assumed  certain  facts,  but  it  contains  no  finding  of  fact  within 
the  meaning  of  the  Constitution  or  in  the  usual  and  ordinary 
sense  in  which  that  expression  is  used. 

In  Biggs  v.  Palmer  (115  X.  Y.  506),  this  court  approved 
and  applied  that  very  rational  test  for  ascertaining  the  mean- 
ing of  statutes  which  is  found  in  Bacon's  Abridgment  and  in 
other  works  of  the  highest  authority.  It  is  6tated  in  these 
words : 

"In  order  to  form  a  right  judgment  whether  a  case  be 
within  the  equity  of  a  statute,  it  is  a  good  way  to  suppose  the 
lawmaker  present,  and  that  you  have  asked  him  this  question, 
Did  you  intend  to  comprehend  this  case?  Then  you  must 
give  yourself  such  answer  as  you  imagine  he,  being  an  upright 
and  reasonable  man,  would  have  given.  If  this  be  that  he 
did  mean  to  comprehend  it,  you  may  safely  hold  the  case  to 


448    People  ex  rel.  Manhattan  R.  Co.  v.  Barker.  [April, 


Opinion  per  O'Brien,  J.  [Vol.  152. 

be  within  the  equity  of  the  statute,  for,  while  you  do  no  more 
than  he  would  have  done,  yon  do  not  act  contrary  to  the  stat- 
ute, but  in  conformity  thereto." 

The  fairness  and  good  sense  of  this  rule  cannot  be  ques- 
tioned. In  its  application  to  this  case,  we  may  now  suppose 
the  judiciary  committee  that  framed  the  amendment  to  the 
Constitution  and  reported  it  to  the  convention  to  be  present, 
and  that  we  have  submitted  to  them  the  following  questions : 
Did  you  intend  that  a  decision  of  assessors,  entered  upon  the 
roll,  should  be  deemed  to  be  a  finding  of  fact  within  the  mean- 
ing of  the  restriction  upon  appeals  to  this  court  ?  Did  you 
intend  to  call  the  order  of  the  court,  affirming  the  assessors 
and  dismissing  the  writ,  a  finding  of  fact  within  the  meaning 
of  the  restriction  i  Did  you  intend  that  official  acts  of  public 
officers,  boards  or  governmental  bodies,  that  necessarily  deter- 
mine some  fact,  should  be  deemed  to  be  a  finding  of  fact 
within  the  meaning  of  the  restriction?  If  these  questions 
could  properly  be  answered  in  the  affirmative,  then,  of  course, 
1  must  be  radically  wrong  upon  this  question. 

There  can  be  little  doubt,  however,  what  the  answer  to 
these  questions  would  be.  The  committee  has  given  it 
already.  In  the  report  to  the  convention,  which  accompanied 
this  proposed  amendment  to  the  Constitution,  they  stated  the 
purpose  and  effect  of  the  change  in  this  language :  "  For  the 
purpose  of  effectively  limiting  the  Court  of  Appeals  to  ques- 
tions of  law,  we  have  added  to  the  general  statement  of  that 
limitation  a  clause  specifically  precluding  review  of  an  unani- 
mous decision  of  the  Appellate  Division  that  there  is  evidence 
to  sustain  a  finding  of  fact  or  a  verdict  not  directed  by  the 
court.  This  closes  the  door  through  which,  under  sections 
993  and  1337  of  the  Code,  the  whole  question  of  fact  in 
many  cases  is  brought  before  the  Court  of  Appeals/' 
(2  Conv.  Doc.  Xo.  53,  p.  6.)  It  is  seldom  that  a  law-making 
body  has  made  such  a  clear  and  concise  statement  of  heir 
purpose  and  the  effect  of  the  change  which  they  had  in  view. 
The  committee  told  the  convention  and  the  people  who  were 
to  pass  upon  their  work  that  the  new  provision  was  intended 
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to  close  the  door  against  certain  practices  that  existed  under 
two  designated  sections  of  the  Code.  We  know  what  these 
practices  were.  They  had  no  relation  to  special  proceedings, 
and  when  the  scheme  of  the  Constitution  was  put  into  effect 
by  the  legislature  one  of  the  sections  was  repealed  and  the 
other  so  changed  as  to  have  no  reference  whatever  to  such 
proceedings,  all  of  which  proves  that  there  never  was  any 
intention  to  bring  such  cases  as  this  witliin  the  scope  of  the 
restriction. 

If  the  committee  had  in  mind  any  such  sweeping  changes 
in  the  jurisdiction  of  this  court  in  cases  of  appeals  in  special 
proceedings  as  are  now  suggested,  it  is  quite  remarkable  that 
they  made  no  mention  of  such  purpose  in  their  report.  It  is 
apparent  that  if  the  change  has  been  made,  neither  the  com- 
mittee nor  the  convention  were  aware  of  the  scope  of  their 
work. 

It  is  easy  to  see  how  such  a  contention  with  respect  to  juris- 
diction can  be  made  in  every  special  proceeding,  and  hence 
the  decision  that  we  are  about  to  render  may  be  fraught  with 
tlie  most  momentous  consequences.     It  is  only  necessary  to 
mention  the  case  of  a  board  of  election  officers  acting  as  can- 
vassers of  the  vote.     It  may  be  composed  of  the  inspectors  of 
election,  or  the  board  of  supervisors,  or  the  state  officers  acting 
as  a  state  board  of  canvassers.     From  beginning  to  end,  the 
inquiry  is  with  respect  to  the  number  of  votes  cast  for  this  or 
tliat  candidate.     That  is  an  inquiry  as  to  a  matter  of  fact  in 
tlie  same  sense  that  the  value  of  the  relator's  property  was  in 
tliis  case.     By  mistake  of  law  or  fact,  a  person  may  be  declared 
elected  to  an  office  when  he  was  not  elected.     The  mistake  or 
error  may  affect  the  control  of  the  state  government  or  even 
tlie  Federal  government,  and  yet  the  unanimous  decision  of  the 
Supreme  Court  that  there  was  evidence  to  sustain  the  finding 
of  fact  is  final. 

The  state  board  of  equalization,  composed  of  the  state  offi- 

cers  and  state  assessors,  adjust  and  equalize  assessed  values  in 

«very  county  of  the  state.     The  only  evidence  of  its  decision 

is  a  table  in  which  the  values  are  expressed  in  figures,  and  these 
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decisions  have  always  been  subject  to  review  by  certiorari, 
although  the  board  deals  with  nothing  but  facts.  To  say  that 
the  decision  of  such  a  board,  whereby  the  assessed  valuation 
of  one  county  was  increased  by  millions  of  dollars  and  that  of 
another  county  reduced  correspondingly,  when  made  without 
evidence  of  any  kind,  cannot  be  reviewed  here,  when  the 
Appellate  Division  unanimously  affirms,  is  to  pervert  the  lan- 
guage of  the  Constitution.  There  is  no  finding  of  fact  in  such 
a  case  within  any  possible  meaning  of  the  words,  and  to  impute 
to  the  f miners  of  the  Constitution  an  intention  to  designate 
such  a  table  by  such  words  is  to  cast  a  doubt  upon  their 
ability  to  give  appropriate  expression  to  their  thought. 

This  court  has  just  decided  a  case  which  cannot  be  recon- 
ciled with  the  view  that  jurisdiction  in  this  class  of  cases  has 
been  withdrawn  from  the  court  by  the  terms  of  the  present 
Constitution.  I  refer  to  In  re  Fairchthl  (151  X.  Y.  359), 
which  was  a  special  proceeding,  substantially  identical  in  form 
wTith  this. 

In  that  case  the  controversy  originated  in  the  action  of  the 
secretary  of  state  in  filing  a  certificate  of  a  party  nomination 
and  refusing  to  file  another  certificate,  and  the  court,  at 
Special  Term,  did  what  has  not  been  done  in  this  case.  It 
made  an  express  finding  that  a  certain  candidate  had  been 
nominated  and  that  a  certain  other  candidate  had  not.  It  was 
plainly  the  determination  of  a  fact.  The  order  was  affirmed 
at  the  Appellate  Division  unanimously,  and  that  decision 
could  mean  nothing  if  it  did  not  mean  that  there  was  evidence 
to  sustain  tlie  finding  of  fact,  and  yet  we  reviewed  and 
reversed  both  orders  in  this  court  on  the  facts  found,  as  well 
as  the  law.  Much  more  could  be  urged  against  the  contention 
now  proposed  to  be  put  upon  the  Constitution  by  reference  to 
adjudged  cases  and  to  numerous  provisions  of  the  Code,  in 
which  the  meaning  of  the  restrictive  words  are  verj*  clearly 
indicated  and  used  in  the  sense  that  I  have  stated.  But  if  we 
were  to  enter  that  field  the  discussion  would  be  unnecessarily 
extended.  It  is  quite  sufficient  to  say  that  neither  in  any 
statute  nor  in  any  adjudged  case,  have  the  words  "  a  finding 
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of  fact "  been  used  in  the  sense  now  sought  to  be  attached  to 
them.  I  repeat  that  the  court  should  not  abdicate  the  juris- 
diction which  it  lias  always  maintained  over  this  class  of  cases 
and  with  which  it  has  been  invested  by  the  people  through 
the  Constitution,  upon  such  an  unwarrantable  construction  as 
to  the  meaning  of  a  single  expression.  It  is  quite  unreason- 
able, if  not  impossible,  to  suppose  that  the  framers  of  the 
amendment  to  the  Constitution  could  have  had  any  reference 
to  a  special  proceeding  like  this,  where  the  facts  and  the  law 
are  so  commingled  in  the  decision  that  the  question  upon 
which  it  turned  cannot  be  pointed  out  or  identified,  and 
where  there  is  no  method  known  in  the  practice  for  separating 
the  law  from  the  facts.  There  is  a  wide  field  of  litigation 
where  that  can  be  done,  and  there  the  restriction  can  have 
full  effect  and  can  fulfill  every  purpose  that  the  framers  of  the 
Constitution  had  in  view.  In  such  a  case  as  this  a  finding  of 
fact  in  the  ordinary,  or  even  in  the  professional  sense  in 
which  these  words  are  used,  is  a  practical  impossibility. 

Special  proceedings,  originating  in  the  official  acts  of  public 
officers,  whose  functions  are  principally  ministerial  or  adminis- 
trative, differ  widely  from  actions  at  law  or  in  equity  in  their 
nature  and  character.     In  the  latter  the  issues  between  the 
parties,  whether  of  law  or  fact,  are  distinctly  marked  by  the 
pleadings,    and   every    fact   determined    may  be   specifically 
stated  in  the  decision,  or,  if  not  so   stated,   can   readily  be 
separated  or  extracted  from  the  general  result.     There  is  no 
difficulty  in  applying  the  words  of  the  restriction  in  such  cases. 
Not  so  with  the  former.     There  is  no  distinct  issue  that  can 
be  identified  by  any  pleading.     There  are  no  facts  found  in 
any  fair  sense.     The  facts,  if  any  are  involved  in  the  act,  can 
only  be  constructively  known  or  formulated  from  the  nature 
and  character  of  the  act  itself  and  from  the  result,  and  it  never 
can  l>e  said  with  any  degree  of  certainty  that  the  officer,  when 
lie  performed  the  act,  was  even  conscious  of  having  determined 
any  fact  or  of  the  nature  of  the  fact  involved.     Therefore,  it 
would  be  an  unreasonable  construction  of  the  Constitution  to 
impute  to  the  convention  an  intent  to  describe  anything  con- 
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structively  decided  in  such  a  proceeding  as  a  finding  of  fact. 
There  is  an  appropriate  place  in  legal  proceedings  for  such  an 
expression,  but  to  apply  it  to  cases  of  this  character  is  to  per- 
vert its  true  meaning  and  to  misapply  the  purpose  and  policy 
of  the  organic  law. 

In  my  opinion,  there  is  nothing  in  the  language  of  the  Con- 
stitution nor  in  the  general  purpose  which  the  convention  had 
in  mind  to  warrant  the  conclusion  that  cases  of  this  character 
have  been  withdrawn  from  the  scrutiny  of  this  court.  So,  I 
think,  we  have  jurisdiction  to  review  the  order  in  the  same 
way  and  to  the  same  extent  that  such  orders  have  always  been 
reviewed  here. 

But,  quite  apart  from  this  question,  there  can  be  no  douht 
with  respect  to  the  power  of  this  court  to  review  the  decisions 
of  the  courts  below  when  the  record  shows  that  the  assess- 
ment is  based  upon  principles  that  are  erroneous  in  point  of 
law.  I  think  that  the  return  of  the  assessors  to  the  writ  of 
certiorari  shows  that  the  assessment  and  the  valuation  of  the 
relators  property  was  made  upon  principles  contrary  to  the 
rules  of  law  applicable  in  such  cases  and  which  this  court  has 
applied  in  a  recent  case  between  the  same  parties.  {lyeopl* 
ex  rel.  M.  7?.  Co.  v.  Barker  et  al,  146  K  Y.  304.) 

The  controversy  is  wholly  with  respect  to  the  value  of  the 
relator's  personal  property  or,  as  it  is  designated  in  the  statute, 
the  capital  stock  and  surplus  profits.  The  real  estate,  which 
embraces  all  its  structures,  was  assessed  at  $15,910,900.  There 
is  no  controversy  here  about  that.  The  valuable  franchises  are 
not  supposed  to  be  included  in  the  assessment  at  all,  since  they 
are  taxed  under  another  law.  (Laws  1881,  chap.  361.)  The 
personal  estate  was  assessed  at  $16,496,995.  The  question  is 
whether  these  figures  are,  upon  the  facts  appearing  in  the  return, 
the  result  of  erroneous  methods  of  valuation.  The  bonded  del* 
is  conceded  to  be  #37,164,019.10,  and  the  capital  stock,  as  indi- 
cated by  the  face  value  of  the  shares,  $30,000,000.  The 
authority  for  the  assessment  is  the  following  provision  of  the 
statute : 

"  Sec.  3.  The  capital  stock  of  every  company  liable  to  tax* 
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tion,  except  such  part  of  it  as  shall  have  been  excepted  in  the 
assessment  roll,  or  as  shall  have  been  exempted  by  law, 
together  with  its  surplus  profits  or  reserved  funds,  exceeding 
ten  per  cent  of  its  capital,  after  deducting  the  assessed  value 
of  its  real  estate,  and  all  shares  of  stock  in  other  corporations 
actually  owned  by  such  company,  which  are  taxable  upon  their 
capital  stock  under  the  laws  of  this  state,  shall  be  assessed  at 
its  actual  value,  and  taxed  in  the  same  manner  as  the  other 
personal  and  real  estate  of  the  county."  (L.  1857,  chap.  456, 
sec.  3.) 

The  thing  to  be  valued  and  taken  was,  not  the  shares  of  stock, 
but  the  capital,  that  is,  the  money,  or  visible,  tangible,  taxable 
property  in  which  it  was  invested,  or  by  which  it  was  repre- 
sented.    (People  ex  rel  U.  T.  Co.  v.  Coleman,  126  N.  Y.  433.) 
The  relator  submitted  proof  as  to  the  value  of  every  item 
of  personal  property  that  it  possessed  which  was  subject  to 
taxation.     There  was  really  no  conflict  on  that  point,  and  if 
the  proof  had  been  accepted  by  the  assessors  it  must  be  con- 
<seded  that  the  assessment  made  was  not  justified. 

Without  stopping  to  consider  how  far  this  proof  was  bind- 
ing upon  the  assessors,  or  what  property,  if  any,  subject  to 
taxation  and  representing  capital  stock,  it  disclosed,  I  will 
attempt  to  point  out  in  as  brief  terms  as  possible  the  principle 
upon  which  the  assessors  proceeded  in  arriving  at  the  result 
which  they  did.  It  is  not  difficult  to  do  that,  since  it  has  been 
very  clearly  set  forth  by  the  asse&sors  themselves  in  the  return 
to  the  writ  of  certiorari.  Their  counsel  put  in  evidence  before 
them  the  report  required  by  law  to  be  made  by  railroad  com- 
panies to  the  railroad  commissioners,  and  which  was  made  by 
the  relator  for  the  year  ending  on  June  30,  1894.  This  was 
treated  by  the  assessors  as  a  declaration  or  admission  by  the 
officers  of  the  company  as  to  the  amount,  nature  and  value  of 
all  its  property.  From  this  report  the  assessors  found  the  total 
gross  assets  of  the  company  to  be  nearly  seventy-three  million 
dollars,  and,  after  deducting  debts,  found  that  the  relator  was 
possessed,  at  the  time  of  the  report,  of  actual  tangible  assets 
in    the    sum   of    $35,623,197.38,   and,   after   deducting   the 


Vtfri  t#/  ^x^r'.'fr.   *A   r..*r  t^:k  eipresr**i  ir.  rl«*  iaets^^Lt. 
W>!„ ,  .*  tiller:.:*!:.*  \*j  >>  precise  in  :L«:  tL^ire*  sse*L  :LL> 
*«*rr»r.T.;*  i:,<!>ate*  ::.e  prir.*-:p~e  cp-.-r.  vLi-.-L  :Le  result  was 
ot&ur.wL     \V»X  th>  report   obtained  one  iteai  of  over  ffty 
%Ub\./A\  <Y>J;aT:  that  ir.dirated  nothing  '»nt  the  c*j*t  »»f  t\e  r»*id, 
*/,rri<;  twenty  vear-  before,  with  the  e».^t  ».»f  such  additions  and 
b*rtterwi#:ri*'*  a«  had   been   made.     It  was  ^h«jwiu  and   ._«  this 
point  there  wa«  iw  dl-pnte  whatever,  that  it  was  not  the  cash 
co«t,  hut  the  co-t  in  stock  and  bund-  sold  at  an  enormous  dis- 
count,     I*hi»   rliaconnt   alone,  which,  of  course,   represented 
nothing,  wa«  over  six  millions.     There  was  also  included  in 
the  item  over  eight  million  dollars,  paid  as  damages  to  abut- 
ting owner*  of  land.     This  sum  represented  no  property  what- 
ever, but  waft  paid  in  order  to  remove  a  legal  obstacle  to  the 
exercise  of  the  franchise.     The  easements  of  light,  air  and 
acee-s  for  which  this  sum  was  paid  were  of  only  nominal  value, 
and  the  expenditure  may  be  regarded  as  made  to  remove  or 
extinguish  an  incumbrance  upon   the  franchise  to  operate  a 
railroad.     Apart  from  the  franchise,  which  could  not  have 
been  coiiHidered,  this  item  represented  no  element  of  actual 
value;.     In  the  report  of  the  gross  assets  to  the  railroad  com- 
missioners is  another  item  of  over  fourteen  million  dollars, 
which  was  paid  by  issuing  stock  to  other  railroad  corporations 
in  the  city  of  New  York  which  had  been  leased  to  the  relator, 
and  this  stock  wan  issued  to  them  for  the  purpose  of  extin- 
guishing the  lease,  acquiring  their  franchises  to  operate  rail- 
roads in  the  streets,  and  to  merge  their  privileges  and  rights 
in  the  relator.     The  company  had  no  actual  tangible  property 
on  hand,  except  the  real  estate  assessed,  to  represent  the  stock 
ho  issued,  and  so  far  as  it  represented  things  intangible,  as 
privileges  and  franchises,  they  could  not  be  considered. 

The  principle  of  valuing  the  relator's  property  upon  the 
admissions  of  such  a  report,  accompanied  as  they  were  by 
these  explanations,  was  erroneous.  The  assessors  could  con- 
sider everything  that  had  a  legitimate  bearing  upon  the  actual 
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value  of  the  relator's  property  at  the  time,  but  to  decide  that 
the  property  was  worth  what  was  6tated  in  the  report,  because 
the  officers  had  said  it  cost  that  sum,  and  to  ignore  all  other 
proofs  on  that  subject,  was  to  adopt  a  method  of  ascertaining 
value  that  cannot  be  defended  upon  any  legal  principle. 

They  assumed,  as  a  fundamental  fact,  that  the  gross  assets 
of  the  relator  amounted  to  seventy-three  millions  since  that 
sum  had  been  expended  upon  the  property  many  years  ago. 
The  cost  of  property  at  some  remote  period  of  time  is  not 
the  legal  rule  for  estimating  the  present  value  in  any  case ; 
"but  when  it  is  shown,  without  dispute,  that  nearly  thirty 
millions  of  that  cost  is  not  now  represented  by  any  tangible 
property  subject  to  taxation,  and  never  was,  in  fact,  it  is  legal 
error  to  adopt  the  cost  of  the  property  made  up  of  such  items 
as  the  rule  of  valuation. 

Moreover,  the  report  was  not  intended  by  the  law,  or  by 
the  officers  who  made  it,  to  evidence  the  then  value  of  the 
property,  but  simply  to  state  the  facts  with  respect  to  the 
cost  of  the  road,  and  such  cost,  made  up  in  the  manner  stated, 
could  not  properly  have  been  regarded  by  the  assessors  as  con- 
trolling proof  of  value.  It  is  impossible,  I  think,  to  care- 
fully consider  the  assessors'  return,  in  which  they  set  forth 
the  principles  upon  which  they  arrived  at  the  value  of  the 
property,  without  reaching  the  conclusion  that  they  included 
in  the  estimate  the  valuable  franchises  possessed  by  the  relator. 

This  is  quite  clearly  indicated  by  another  statement  in  the 
return,  to  the  effect  that  they  had  ascertained  that  the  relator's 
operations,  after  defraying  all  fixed  charges,  yielded  a  profit 
in  the  form  of  dividends,  and  from  this  they  concluded  that 
the  capital  stock  was  unimpaired  and  represented  actual  taxa- 
ble property  equal  to  the  face  value  of  the  shares. 

This  reasoning,  I  think,  involves  an  erroneous  principle. 
The  business  success  of  a  corporation,  as  indicated  by  profits- 
or  dividends,  does  not  prove  that  it  has  property  equal  to  the 
face  of  its  capital  stock.  It  does  prove,  or  tend  to  prove,  the 
earning  power  of  the  company,  which  is  quite  another  thing. 
That  may  be  due  to  the  skill  and  ability  of  the  management, 
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and  in  many  cases  to  the  possession  of  privileges  and  fran- 
chises. It  cannot  be  doubted  that  the  franchises  of  this  com- 
pany, which  are  represented  by  the  capital  stock,  constitute 
an  important  element  in  its  earning  capacity  It  is  impossible 
to  treat  this  case  in  the  various  phases  in  which  it  has  been 
presented  in  the  arguments  of  counsel,  and  which  have  great 
weight  and  force  in  the  process  of  reasoning,  by  means  of 
which  the  proper  result  is  established.  I  have  not  referred  to 
the  fact  that  there  does  not  appear  to  be  any  property  to 
represent  the  so-called  surplus  of  over  live  millions.  It  was 
a  mere  device  of  bookkeeping,  but  the  company  have  no 
tangible  property  to  show  for  it.  It  is  only  necessary  to 
repeat  that  the  return  shows  that  the  assessors  adopted  the 
report  to  the  railroad  commissioners  as  the  guide  and  funda- 
mental rule  of  evidence  which  was  to  control  and  did  govern 
their  action.  It  was,  under  all  the  circumstances,  misleading, 
unreliable  and  plainly  productive  of  a  result  that  appears  to 
be  unjust  and  contrary  to  law.  The  assessment  upon  the 
personal  property  cannot  be  evolved  from  the  facts  and  figures 
in  the  record  without  either  changing  the  assessed  value  of 
the  real  estate  or  including  the  franchises,  a  method  of  valua- 
tion which  the  law  does  not  permit. 

The  order  appealed  from  should  be  reversed  and  the  pro- 
ceedings remitted  to  the  assessors  for  further  action. 

Bartlett,  IIaight  and  Martin,  JJ.,  concur  with  Yann,  J., 
for  reversal ;  Andrews,  Ch.  J.,  and  Gray,  J.,  vote  for  reversal 
on  the  ground  that  improper  evidence  was  considered  by  the 
tax  commissioners  in  making  the  valuation  of  relator's  prop- 
erty and  formed  the  basis  in  part  of  the  assessment. 
O'Brien,  J.,  reads  for  reversal. 

Order  reversed,  etc. 
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Sarah  Matilda  Myoatt  et  ah,  as  Surviving  Trustees,  etc., 
Appellants,  v.  Edward  P.  Coe,  as  Ancillary  Executor  of 
the  Last  Will  and  Testament  of  George  S.  Coe,  Deceased, 
Respondent. 

1.  Covenants  op  Husband  in  Deed  op  Wipe's  Property.  The  rule 
that  the  covenant  of  a  stranger  to  the  title  is  personal  to  the  covenantee 
and  incapable  of  transmission  by  a  mere  conveyance  of  the  land  applies, 
in  the  absence  of  special  facts  and  circumstances,  to  covenants  of  a  hus- 
band in  a  deed  by  his  wife  of  her  own  land,  joined  in  by  him. 

2.  Possession  of  Realty  by  Married  Woman.  When  possession  of 
realty,  to  which  she  holds  the  legal  title,  has  been  once  delivered  to  a 
married  woman,  it  is  not  lost  or  impaired  (in  the  absence  of  any  question 
of  fraud)  by  permitting  her  husband  to  exercise  acts  of  care,  manage- 
ment or  agency  with  respect  to  the  property,  or  by  his  occupancy  of  it, 
as  head  of  the  family,  for  the  family  residence. 

3.  Absence  op  Possession  in  Husband  —  Covenants  in  Deed.  The 
facts  that  the  sale  of  realty  in  the  possession  of  a  married  woman  holding 
the  legal  title  was  negotiated  by  her  husband,  and  that  he  executed  a 
written  contract  of  sale  in  his  own  name  and  delivered  their  joint  deed, 
receiving  a  check  to  his  own  order  for  a  part  of  the  purchase  money  and 
taking  back  a  bond  and  mortgage  running  to  his  wife  for  the  balance,  do 
not  prove,  as  against  the  terms  of  the  deed  and  testimony  of  the  husband 
disclaiming  any  interest  in  the  property,  that  the  wife  had  surrendered  to 
her  husband  possession  or  any  interest  in  the  land  sufficient  to  carry  his 
covenants  of  warranty  and  quiet  enjoyment  down  through  successive 
conveyances  to  remote  grantees. 

Mygatt  v.  Coe,  12  App.  Div.  245,  affirmed. 

(Argued  March  22,  1897;  decided  April  20,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  30,  1896,  which  reversed  a  judgment  in  favor  of 
plaintiffs  entered  upon  a  decision  of  the  court  on  a  trial  with- 
out a  jury,  and  dismissed  the  complaint  upon  the  merits. 

This  action  was  brought  to  recover  damages  for  alleged 
breach  of  covenants  of  quiet  enjoyment  and  warranty. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

For  reports  of  the  case  on  former  appeals,  see  124  N.  Y.  212 ; 
142  X.  Y.  78 ;  147  X.  Y.  450. 
58 
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Edward  31.  Grout  and  Ah  net  F.  Jenks  for  appellants. 
The  defendant's  liability  is  absolutely  fixed  by  the  undisputed 
fact  that  Coe  received  the  consideration  mentioned  in  the  deed 
to  Fisher,  or  some  part  of  it.  (  Walter  v.  De  Graaf  19  Abb. 
[X.  C]  406;  142  X.  Y.  87;  147  X.  Y.  461.)  Coe  openly 
asserted  ownership  in  the  property,  and  his  wife  acquiesced  in 
such  assertion.  (Gerard  on  Titles  [3d  ed.],  482  ;  Burwell  v. 
Jackson,  9  N.  Y.  535 ;  Smith  v.  Babcock,  36  X.  Y.  167 ; 
Thomas  v.  Bartow,  48  N.  Y.  193 ;  Leggatt  v.  Mutual  Life 
Ins.  Co.,  53  X.  Y.  398 ;  Clark  v.  Post,  113  X.  Y.  17 ;  Bost- 
wick  v.  Beach)  31  Hun,  343 ;  Lines*  v.  Willis,  16  J.  it  S. 
188 ;  Bigler  v.  Morgan,  77  X.  Y.  312 ;  Cox  v.  James,  45  X. 
Y.  560.)  The  proof  fully  shows  that  Coe  was  in  possession  of 
this  property.  {Williams  v.  Buchanan,  1  Ired.  L.  540; 
Bacon  v.  Sheppard,  6  Halst.  197 ;  Sunol  v.  Hepburn,  1  Cal. 
263 ;  Coryell  v.  Cain,  16  Cal.  573  ;  Pope  v.  Ilanvier,  74  X. 
Y.  240;  Churchill  v.  Onderdonk,  59  X.  Y.  134;  Frantz  v. 
Ireland,  66  Barb.  389;  Mygatt  v.  Coe,  142  X.  Y.  84; 
Code  Civ.  Pro.  §  3358  ;  Beddoe's  Err.  v.  Wadsworth,  21 
Wend.  120;  Slater  v.  liawson,  6  Mete.  439.)  The  acts  of 
Mr.  Coe,  and  particularly  the  contract  of  sale  and  receipt  of 
payments  thereunder,  were  the  acts  of  a  principal  and  not 
of  an  agent.  (Mecham  on  Agency,  §  63 ;  Price  v.  Seydely 
46  Iowa,  696;  Butler  v.  Price,  115  Mass.  57S ;  Deck  v. 
Johnson,  1  Abb.  Ct.  App.  Dec.  497;  Martin  \.  Iiutt,  127 
Penn.  St.  306 ;  McLann  v.  Hall,  26  Iowa,  305 ;  Powell  v. 
Klein,  44  Ind.  293;  Valentine  v.  Applebee,  87  Hun,  1; 
Jones  v.  Walker,  63  N.  Y.  612;  Ran  ford  v.  Pollock,  105  X". 
Y.  450;  Cox  v.  James,  45  X.  Y.  557.)  The  defendant's  lia- 
bility is  to  the  plaintiffs.  (Rector,  etc.,  v.  Mack,  93  X.  Y. 
488;  Mygatt  v.  Coe,  142  X.  Y.  SS  ;  147  X.  Y.  457;  White 
v.  Wliitney,  3  Mete.  [Mass.]  87 ;  Town  v.  Xcedham,  3  Paige, 
546,  551  ;  Andrews  v.  Wolcott,  16  Barb.  22;  Howell  v.  Z<y/- 
Wtf,  90  X.  Y.  238 ;  Shattuck  v.  Lamb,  65  X.  Y.  500.)  The 
measure  of  damages  applied  by  the  Trial  Term  —  the  amount 
due  to  plaintiffs  upon  their  mortgage,  principal  and  interest  to 
date  —  is  not  erroneous.     It  is  favorable  to  defendant,  who 
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might  justly  have  been  liable  for  a  larger  sum.  (  White  v. 
Whitney,  3  Mete.  81 ;  Greenvault  v.  Davis,  4  Hill,  643  ;  49 
Hun,  32;  124  X.  Y.  212;  142  X.  Y.  89;  147  X.  Y.  457; 
Myers  v.  Burns,  33  Barb.  401;  Allen  v.  McConihe,  124  X. 
Y.  342 ;  Brooks  v.  Black,  68  Miss.  161 ;  Sweet  v.  Bradley, 
24  Barb.  549 ;  Stoats  v.  Ten  Eyck,  3  Caines,  111 ;  Pitcher  \\ 
Livingston,  4  Johns.  1 ;  Bender  v.  Fromherger,  4  Dall.  436; 
Bennet  v.  Jenkins,  13  Johns.  50;  i&Z/y  v.  Dutch  Church,  2 
Hill,  106 ;  Kawle  on  Covenants,  §§  158-165.) 

W.  S.  Cogswell  and  Joseph  II.  Choate  for  respondent.  The 
defendant  never  was  in  possession  of  the  premises  in  question, 
and  there  is  consequently  no  privity  of  estate  to  carry  his 
covenants  with  the  land.  {Mygatt  v.  Coe,  124  X.  Y.  212 ; 
147  X.  Y.  463.)  If  it  be  held  that  Mr.  Coe's  covenants  ran 
with  the  land,  still  the  appellants  never  acquired  any  right  to 
them,  either  by  the  mortgage  from  Nancy  Fisher  or  by  the 
deed  from  the  sheriff  of  Kings  county.  (Tiedeman  on  Real 
Prop.  §  860;  Willard  on  Ileal  Estate,  414;  Adams  v.  Con- 
over,  87  X.  Y.  422;  Trimm  v.  Marsh,  54  X.  Y.  599;  Odell 
v.  Jlontross,  6$  X.  Y.  506 ;  Hoicell'v.  Leavitt,  95  X.  Y.  621 ; 
Dunning  v.  Leavitt,  85  X.  Y.  30;  Union  College  v.  Wheeler  y 
61  X.  Y.  118;  Calkins  v.  Calkins,  3  Barb.  305 ;  Bryan  v. 
Butts,  27  Barb.  503 ;  A*tor  v.  lloyt,  5  Wend.  603 ;  Beddoes 
Err.  v.  Wadsworth,  21  Wend.  120.)  If  it  be  held  that  the 
plaintiffs  may  recover,  the  damages  must  be  limited  to  the 
purchase  price  paid  for  the  sheriff's  deed  and  the  costs  in  the 
ejectment  suit.  (Tiedeman  on  Real  Prop.  §  861 ;  Staats  \. 
Ten  Eyck,  3  Caines,  115  ;  Pitcher  v.  Livingston,  4  Johns.  1  ; 
Peters  v.  McKeon,  4  Den.  546;  Jenks  v.  Quinn,  61  Hun, 
434 ;  137  X.  Y.  223 ;  Ilymes  v.  Esty,  133  X.  Y.  347  ;  Mygatt 
v.  Coe,  124  X.  Y.  218.) 

O'Brien,  J.  The  question  of  law  in  this  case  has  been  so 
fully  discussed  in  this  court  and  in  the  courts  below  on  former 
appeals  that  very  little  is  left  to  be  said  that  would  be  perti- 
nent now. 
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A  married  woman,  who  had  purchased  and  paid  for  a  piece 
of  real  estate  which  was  conveyed  to  her  for  her  sole  and 
separate  use,  free  and  clear  from  any  control  of  her  husband, 
lived  in  the  house  for  several  years  witli  her  husband,  and,  on 
April  12th,  1867,  supposing  that  she  had  a  good  title,  sold  the 
same  to  one  Nancy  Fisher,  executing  a  conveyance  thereof 
containing  the  usual  covenants  of  warranty  and  quiet  enjoy- 
ment. In  this  deed  her  husband  joined,  for  what  purpose 
does  not  expressly  appear.  It  was,  no  doubt,  a  very  common 
occurrence  at  the  time  in  cases  of  deeds  by  married  women  of 
their  separate  real  estate.  Subsequent  events  disclosed  the 
fact  that  the  grantors  in  this  deed  had  no  title,  and  a  remote 
grantee  was  evicted,  under  paramount  title,  on  November  30th, 
1878.  The  plaintiffs'  title  and  right  to  maintain  this  action 
are  derived  solely  from  a  mortgage  from  Mrs.  Fisher,  which 
was  foreclosed  by  judgment  entered  June  5,  1879,  and  they 
received  the  sheriff's  deed  August  14,  1879  The  plaintiffs 
were  never  in  the  actual  possession  of  the  land,  and  were 
never  in  fact  actually  evicted,  but  they  rely  upon  the  eviction 
of  one  of  Mrs.  Fisher's  grantees,  subject  to  the  mortgage. 

The  covenant  of  the  husband  was  that  his  wife,  at  the  time 
of  the  grant,  was  lawfully  seized  in  her  own  right  of  the 
estate  granted  ;  that  she  had  good  right  to  convey  the  premises, 
full  power  and  lawful  authority  to  grant,  bargain,  sell  and 
convey  the  same  in  manner  and  form  aforesaid,  with  the  usual 
covenants  of  warranty  and  quiet  enjoyment.  This  covenant 
upon  its  face  was  personal,  having  been  made  by  the  husband, 
who  was  in  law  a  stranger  to  the  title,  with  no  interest  in  the 
land  conveyed.  It  may  have  been  good  as  an  indemnity  to 
the  immediate  grantee  of  his  wife,  who,  as  covenantee,  held 
and  owned  it.  But  in  order  to  make  it  available  to  the  plain- 
tiffs, who  are  remote  grantees,  it  must  be  shown  that  it  was 
assigned  or  passed  to  them.  Since  it  is  not  claimed  that  it 
was  ever  assigned  to  them  in  fact,  they  must  show  that  it 
became  annexed  to  the  land  and  passed  to  them  with  the  land 
through  the  various  conveyances  from  the  original  covenantee, 
Mrs.  Fisher.     That  is  the  question  that  has  always  stood  in 
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the  way  of  plaintiff's  recovery  in  this  case.  (Mygatt  v.  Coe,  147 
N.  Y.  456 ;  &  <7.,  142  N.  Y.  78 ;  &  C,  124  N.  Y.  212.)  There 
must  be  some  privity  of  estate  or  contract  between  the  cove- 
nantor and  the  party  who  asserts  a  right  to  recover  damages 
for  breach  of  the  covenants,  and  it  has  been  held  in  this  case  that 
possession  in  the  grantor  is  a  suiHcicnt  title  or  estate  to  carry 
the  covenants  down  through  the  line  of  conveyances  to  a 
remote  grantee.  This  doctrine  was  asserted  by  Judge  Finch 
when  the  case  was  here  on  a  former  appeal  (142  N,  Y.  78). 
The  authority  cited  by  him  to  sustain  that  proposition  illus- 
trates what  he  evidently  meant  by  the  rule.  It  was  the  case 
of  BeddoJs  Executors  v.  Wadsworth  (21  Wend.  120).  That 
was  an  action  upon  a  covenant  in  a  deed  like  the  one  now 
under  consideration.  The  grantor  and  covenantor  had  no 
title  when  he  made  the  conveyance,  and  it  was  claimed  that 
since  he  never  had  any  interest  in  the  land,  that  the  covenant 
never  became  annexed  to  the  land,  but  was  broken  at  the 
moment  the  conveyance  was  made,  and  it  did  not  pass  to  the 
plaintiff,  who  was  a  remote  grantee.  There  was  a  demurrer 
to  the  declaration  and  the  case  turned  upon  facts  admitted  by 
the  demurrer.  The  declaration  alleged  that  the  grantor  had 
put  the  grantee  into  possession  of  the  lands  described  in  the 
deed,  and  this  fact  was  admitted  by  the  demurrer.  It  was 
held  that  the  delivery  of  possession  of  the  lands  by  the  grantor 
to  the  grantee  vested  in  the  latter  such  an  estate  as  carried  the 
covenants  with  it,  that  they  thus  became  annexed  to  the  land 
and  a  part  of  it,  and.  passed  with  it  to  successive  grantees. 

This  principle  is  plainly  applicable  to  Mrs.  Coe.  When  she 
conveyed  to  Mrs.  Fisher  she  had  no  title  whatever,  but  she 
delivered  possession  to  her  grantee  and  this  was  sufficient  to* 
attach  her  covenant  to  the  land  and  so  it  passed  with  the  land 
to  remote  grantees.  It  was  her  act  and  her  deed  that  con- 
ferred possession  and  secured  enjoyment  of  the  premises  to 
her  grantee.  She  had  no  other  estate,  right  or  title  to  the 
property  through  which  her  covenant  could  be  annexed  to  the 
land  or  pass  with  it.  There  is  no  difficulty  in  holding  that 
the  covenant  of  the  wife  was  annexed  to  the  land  by  the 
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delivery  of  the  possession  to  her  grantee.  But  the  plaintiffs' 
case  requires  us  to  go  still  further  and  hold  that  her  husband 
was  also  in  possession  and  delivered  such  possession  to  her 
grantee  as  attached  his  covenants  to  the  land  and  passed  them 
to  remote  grantees.  The  basis  of  this  proposition  is  that  the 
husband  had  either  the  sole  possession  or  a  divided  possession. 
Since  a  married  woman  may  hold  real  estate  in  her  own  right, 
and  may  convey  the  same  in  like  manner  as  if  she  were 
unmarried,  there  must  attach  to  her  title  and  accompany  it  all 
the  usual  incidents  and  marks  of  ownership.  She  holds  pos>ts- 
sion  of  her  lands  as  completely  as  if  she  were  a  fe  turns  && 
and  delivers  snch  possession  to  a  purchaser  by  the  same  act  or 
instrument  as  would  have  been  effectual  for  that  purpose 
before  her  marriage.  If  the  real  estate  be  a  dwelling  house 
in  which  she  resides,  the  presence  of  her  husband  there  as  the 
head  of  the  family,  cannot  in  the  least  detract  from  her  full 
possession  and  ownership.  Her  title  and  possession  are  con- 
sistent with  all  the  rights  and  duties  that  arise  out  of  the 
marital  relations.  The  husband  is  the  head  of  the  family  and, 
being  bound  to  provide  a  house  for  them  to  live  in,  the  fact 
that  he  occupies  a  house  owned  by  his  wife  and  pays  the  taxes 
on  it  and  keeps  it  in  repair,  cannot  in  the  least  impair  her  title 
to  or  possession  of  the  property.  The  wife  by  allowing  her 
husband  in  such  cases  to  pay  the  taxes,  make  repairs  and  per- 
form such  duties  of  care  and  management  as  are  incidental  to 
the  occupation  of  the  property,  and  usually  grow  out  of  the 
marital  relations,  does  not  surrender  her  possession  or  in  any 
way  impair  her  title.  Such  acts  of  the  husband  can  no  more 
affect  the  possession  or  title  of  his  wife,  with  respect  to  her 
separate  real  estate,  than  would  like  acts  done  by  hini  in 
regard  to  the  property  of  a  stranger.  Any  other  rule  would 
tend  to  make  the  title  and  possession  of  a  married  woman  to 
her  separate  real  estate  less  secure  than  that  of  her  husband 
or  a  stranger  to  his  property. 

These  considerations  suggest  the  difficulty  which  the  plain- 
tilTs  must  meet  in  this  case  in  establishing  such  a  possession  in 
the   husband    when    he  joined  in  his  wife's  deed  as  would 
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make  his  covenant  run  with  the  land.  We  have  not  been 
able  to  find  any  authority,  and  we  have  been  referred  to  none, 
to  sustain  the  proposition  that  the  husband  can  become  pos- 
sessed of  an  interest  or  estate  in  his  wife's  land  sufficient  to 
carry  his  covenants  in  the  wife's  deed  with  the  land  to  remote 
grantees  as  a  result  of  such  acts  on  his  part  with  respect  to 
the  property  as  appear  in  this  case. 

Of  course  it  is  possible  for  the  wife  to  surrender  the  pos- 
session or  convey  the  title  to  her  husband,  but  such  a  change 
should  be  manifested  by  some  unequivocal  act  on  her  part, 
plainly  indicating  her  intention  to  vest  some  interest  in  the 
husband.  When  this  case  was  here  on  the  last  appeal  we 
decided  two  propositions  :  (1)  That  the  evidence  in  the  record 
did  not  sustain  the  finding  that  the  husband  was  in  such  pos- 
session at  the  time  he  joined  in  the  deed  of  his  wife  as  would 
carry  his  covenant  to  a  remote  grantee.  (2)  That  the  recital 
in  the  deed  of  the  receipt  of  the  consideration  by  the  grantors 
was  not  conclusive  in  any  inquiry  as  to  the  actual  possession 
of  the  property  at  the  time  of  the  grant,  but  it  could  be 
shown  by  evidence  dehors  the  deed  whether  it  was  the  hus- 
band or  the  wife  that  received  the  consideration. 

It  remains  to  consider  how  far  the  evidence  uroduced  on 
the  last  trial  has  changed  the  situation.  The  case  conies  to  us 
now  as  it  did  then  with  a  finding  by  the  trial  court  that  the 
husband  was  in  possession  of  the  real  estate  at  the  time  of  the 
grant.  The  additional  evidence  consists  (1)  of  proof  that  the 
husband  negotiated  the  sale ;  (2)  that  he  executed  a  written 
contract  of  sale  in  his  own  name ;  (3)  that  he  delivered  the 
deed  to  Mrs.  Fisher,  received  a  check  to  his  order  for  part  of 
the  purchase  money,  and  took  back  the  bond  and  mortgage  to 
his  wife  for  the  balance. 

The  question  is,  do  these  acts,  on  the  part  of  the  husband, 
prove  that  his  wife  had  surrendered  to  him  the  possession,  or 
conveyed  to  him  any  interest  in  tlrj  land  sufficient  to  carry  his 
covenant  down  through  the  line  of  conveyances  to  the  plain- 
tiffs? We  think  not.  They  are  all  such  acts  of  care,  manage- 
ment and  agency  by  the  husband,  with  respect  to  his  wife's 
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property,  as  naturally  and  necessarily  proceed  from  the  rela- 
tion of  husband  and  wife.  They  do  not  show  that  the  original 
title  or  possession  of  the  wife  had  been  changed.  They  are 
such  acts,  and  such  only,  as  a  man  of  business  would  be 
exj>ected  to  perforin  with  respect  to  the  sale  and  conveyance 
of  his  wife's  real  estate.  If  the  wife  cannot  avail  herself  of 
the  advice  and  business  ability  of  her  husband  concerning  the 
care  and  management  of  her  property,  without,  at  the  same 
time,  furnishing  evidence  against  her  own  title  and  possession, 
then  she  must  employ  strangers  to  act  for  her,  since  she  can- 
not always  act  for  herself.  The  law  does  not  impose  any  such 
unreasonable  restriction  upon  her  right  to  hold  and  convey 
property.  There  is  no  question  here  of  fraud  against  the 
rights  of  creditors.  In  all  such  cases,  where  there  is  reason 
to  suspect  that  the  title  of  the  wife  is  nominal  or  in  trust  for 
the  benefit  of  the  husband,  such  acts  as  are  disclosed  by  the 
record  in  this  case  with  respect  to  the  property,  when  con- 
nected with  other  facts  and  circumstances,  become  quite  sig- 
nificant, and,  doubtless,  tend  to  prove  that  the  husband  may 
have  some  secret  interest  in  the  property.  But  here  there  is 
no  controversy  about  the  fact  that  the  wife  purchased  and 
paid  for  this  property  and  took  the  title  in  her  own  name  and 
in  her  own  right.  The  only  question  is,  whether  the  acts  of 
the  husband,  done  with  the  consent  of  the  wife,  are  evidence 
sufficient  to  establish  the  fact  that  she  subsequently,  in  some 
manner,  transferred  some  legal  interest  or  estate  in  the  prop- 
erty to  her  husband  so  as  to  attach  his  covenant  to  the  land 
and  render  it  capable  of  transfer  with  the  land  itself;  and 
this  result  must  be  accomplished,  if  at  all,  against  the  hus- 
band's express  disclaimer,  as  a  witness,  of  any  interest  what- 
ever in  the  property. 

It  was  ascertained  and  adjudged  yeare  after  the  conveyance 
that  neither  he  nor  his  wife  had  in  fact  any  title  to  or  interest 
in  the  land  conveyed,  but,  at  the  time,  all  the  parties  to  the 
transaction  supposed  that  the  wife  had  good  title.  She  had, 
however,  when  she  conveyed,  the  power  to  put  her  grantee 
into  possession,  and  her  deed  did  give  such  possession.     Her 
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relations  to  the  property  and  her  actual  dominion  over  it  were 
such  that  her  covenants  became  annexed  to  the  land  and 
passed  with  the  possession  from  one  to  another,  but  her  hus- 
band had  no  such  dominion  over  it  and  held  no  such  legal 
relations  to  it,  though  he  joined  in  the  conveyance. 

The  possession  was  all  that  the  wife  ever  really  had  to  con- 
vey, and  it  is  quite  difficult  to  conceive  how  this  could  be  60 
divided  with  her  husband  as  to  make  the  covenants  of  both 
effectual  as  obligations  running  with  the  land.  The  written 
contract  of  sale,  which  the  husband  executed  in  his  own  name, 
bound  him  to  convey  with  covenants,  but  when  the  deed  was 
executed  it  disclosed  the  fact  upon  its  face  that  the  wife  was 
seized  of  the  premises  in  fee  simple,  which  of  course  excluded 
the  possibility  of  any  interest  in  the  husband,  and  his  covenants 
denoted,  not  that  he  had  any  interest  or  title  whatever,  but 
that  his  wife  had  an  indefeasible  estate  of  inheritance  in  fee 
simple.  There  is  nothing  upon  the  face  of  the  deed  that  indi- 
cates that  the  husband  professed  to  have  any  interest  what- 
ever in  the  land,  but  the  contrary  inference  is  deduced  from 
the  form  of  the  covenant.  In  view  of  the  positive  testimony 
of  the  husband  that  he  had  no  legal  interest  in  the  land,  and 
of  what  appears  upon  the  face  of  the  deed  itself,  the  circum- 
stance that  the  check  for  the  cash  portion  of  the  purchase 
money  was  made  payable  to  the  order  of  the  husband  is  not 
very  significant. 

At  most  these  acts  on  the  part  of  the  husband  raise  only  a 
presumption  which  is  overthrown  by  the  deed,  the  testimony 
of  the  husband  and  the  other  general  facts  in  the  case  which 
are  not  disputed. 

There  may  be  some  Hardship  to  the  plaintiffs  in  this  case, 
but  we  are  dealing  with  a  doctrine  of  the  common  law,  appli- 
cable to  covenants  in  conveyances  of  real  estate,  which  we  do 
not  feel  at  liberty  to  disregard.  The  reasons  in  which  it 
originated  may  not  now  have  the  force  that  they  formerly  had ; 
but  it  is  somewhat  significant  that  the  very  able  counsel,  who 
have  been  engaged  for  years  in  the  prosecution  of  this  case, 
have  not  been  able  to  discover  any  authority  holding  that  a 
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husband  can  be  made  liable  for  damages  upon  such  a  covenant 
in  the  deed  of  his  wife  conveying  her  own  property  under 
such  circumstances  as  appear  in  this  record.  hat  fact  alone 
is  an  argument  against  the  right  to  maintain  the  action  which 
cannot  be  ignored,  since,  in  the  nature  of  things,  transactions 
of  like  character  must  have  been  and  are  of  frequent  occur- 
rence. The  rule  that  the  covenant  of  a  stranger  to  the  title  is 
personal  to  the  covenantee  and  incapable  of  transmission  by  a 
mere  conveyance  of  the  land  must,  in  the  absence  of  special 
facts  and  circumstances,  apply  to  a  husband  who  become?  a 
party  to  a  deed  by  his  wife  conveying  her  own  land.  The 
plaintiffs  have  attempted  to  take  this  case  out  of  the  operation 
of  the  general  rule  by  showing  that  there  was  some  estate  in 
the  husband  sufficient  to  carry  the  covenants  to  the  land,  but 
we  think  that  this  claim  has  no  substantial  basis  of  fact  upon 
which  to  rest.  We  do  not  think  that  the  facts  in  the  case 
justify  the  inference  that  any  right  or  interest  which  tlie  wife 
had  was  divided  with  her  husband,  or  that  he  ever  had  the 
power  to  deliver  any  possession  of  the  property  to  another,  or 
that  he  ever,  in  fact,  assumed  to  do  so.  The  husband's  signa- 
ture to  the  deed  gave  the  grantee  no  right  to  the  possession 
that  she  would  not  have  had  without  it.  It  added  nothing  to 
the  force  or  effect  of  the  conveyance,  while  that  of  the  wife 
secured  to  her  grantee  all  the  right  and  title  that  she  ever  had, 
which  was  simply  the  actual  possession.  The  husband  had  no 
more  possesssion  as  against  his  wife  than  one  of  the  children 
would  have  had,  who  had  done  or  performed  like  acts  with 
respect  to  the  property,  under  the  same  circumstances. 

The  conception  of  possession  in  the  husband  in  such  cases 
may  be  traced  largely  to  that  instinct  of  the  mind  which  so 
readily  attributes  to  the  husband,  by  reason  of  his  headship  vi 
the  family,  the  possession  and  dominion  of  the  family  home. 
That  conclusion,  however,  will  be  dissipated  by  an  application 
to  the  question  of  the  legal  principles  that  grow  out  of  the 
right  of  the  wife  to  hold  and  convey  real  property.  The 
actual  possession  of  the  property  is  one  of  the  incidents  that 
flow  from  this  right,  and  it  must  be  in  the  wife  in  most  if  not 
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in  all  cases  where  she  has  the  legal  title,  and  when  possession 
is  once  delivered  to  her,  it  is  not  lost  or  impaired  by  permit- 
ting her  husband  to  exercise  acts  of  care,  management  or 
agency  with  respect  to  the  property. 

The  nature  of  the  husband's  covenant  cannot  be  affected  by 
the  fact  that  at  common  law  he  had  an  interest  in  the  real 
property  of  his  wife  The  common-law  rights  of  the  husband 
in  the  wife's  realty  have  been  abolished,  and  did  not  exist 
when  the  covenant  in  question  was  made,  and  so  we  are  not 
concerned  with  the  question  as  to  the  legal  character  of  the 
covenant  when  the  relations  of  husband  and  wife  were 
governed  by  the  rules  of  the  common  law.  I  have  not 
referred  to  the  cases  and  authorities  that  mark  the  distinction 
between  covenants  in  deeds  that  are  personal  to  the  covenantee 
and  those  that  run  with  the  land.  These  cases  have  been  very 
fully  examined  and  explained  on  the  former  appeals  in  this 
case.  The  controversy  has  reached  a  stage  where  both  par- 
ties are  in  the  attitude  of  admitting  that  the  nature  of  the 
covenant,  whether  personal  or  one  running  with  the  land, 
must  depend  entirely  upon  the  fact  of  possession  in  the  hus- 
band, and  the  transmission  by  him  of  possession  to  the  grantee 
under  the  deed. 

AVe  are  of  the  opinion  that  the  plaintiffs  failed  to  establish 
this  primary  fact,  and  that  the  judgment  of  the  court  below 
should,  therefore,  be  affirmed,  with  costs. 

Bartlett,  J.  (dissenting).  I  vote  for  reversal  upon  the 
following  grounds,  viz.  : 

1.  For  the  purposes  of  this  appeal  the  defendant,  George  S. 
Coe,  must  be  deemed  to  have  been  in  possession  of  the  prem- 
ises at  the  time  he  joined  in  the  deed  with  his  wife,  for  the 
reason  that  the  order  of  the  Appellate  Division  does  not  show 
that  the  reversal  was  on  questions  of  fact. 

2.  If  the  question  of  fact  is  before  us  the  record  shows  that 
the  trial  judge  was  warranted  in  finding  George  S.  Coe  in  posses- 
sion. The  facts  tending  to  show  possession  are  much  stronger 
now  than  on  a  former  appeal,  when  Judge  Finch,  writing  for 
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this  court,  stated  that  it  was  not  possible  to  say  that  Coe  was 
a  stranger  to  the  title  and  transferred  no  estate  to  which  his 
covenant  of  warranty  could  attach.  (Mygatt  v.  Coe,  142 
K  Y.  86.) 

3.  The  plaintiffs  are  entitled  to  maintain  this  action  by 
virtue  of  the  title  they  acquired  on  the  foreclosure  sale  of 
their  mortgage  from  Nancy  Fisher. 

By  the  sheriff's  deed  the  plaintiffs  took  the  entire  estate  of 
the  mortgagor  as  it  existed  at  the  time  the  mortgage  whs 
executed,  unaffected  by  her  subsequent  acts,  and  Coe"s  cove- 
nant ran  to  the  plaintiffs  as  well  as  to  the  grantee  of  the 
mortgagor,  in  proportion  to  their  respective  rights,  and  was 
divisible  accordingly.  {Mygatt  v.  Coe,  142  X.  Y.  89  ;  Redor, 
etc.,  v.  Mack,  93  X.  Y.  492.) 

Andrews,  Ch.  J.,  Gray  and  Vanx,  JJ.?  concur  with 
O'Brien,  J.,  for  affirmance. 

IIaight  and  Martin,  J  J.,  concur  with  Bartlett,  J„  for 
reversal. 

Judgment  affirmed. 


Franklin  P.  Eastman,  Appellant  and  Respondent,  r.  The 
Mayor,  Aldermen  and  Commonalty  of  the  City  of  New 
York,  Respondent  and  Appellant. 

1.  New  York  City — Lease  op  Wharfage.     A  lease  by  the  city  of 
New  York,  which  grants  to  the  lessee   the  "  wharfage  which  may  arise,         i 
accrue  or  become  due  for  the  use  and  occupation,  in  the  manner  and  st         | 
the  rates  proscribed  by  law,"  of  public  wharf  property,  consisting  of  a 
bulkhead  at  the  foot  of  a  street,  'Mogether  with  the  right  to  enter    *   *  *         j 
and  to  collect  the  said  wharfage,"  is  not  a  lease  of  the  wharf  or  bulkhead 
itself,  but  is  merely  a  lease  of  the  incorporeal  right  to  collect  wharfage 
incident  to  the  use  of  the  bulkhead  by  vessels  engaged  in  commerce.  I 

2.  Public  Wharf.     Under  such  a  lease,  the  wharf  or  bulkhead,  asdis-         , 
tinguished  from  the  right  of  wharfage,  remains  in  the  possession  of  the         ! 
city,  as  the  trustee  of  the  public  right  in  and  to  the  public  streets,  fortiie 
common  use  of  the  citizens,  ami  remains  a  public  wharf  to  which  vessels 
may  be  assigned  by  the  harbor  authorities. 

3.  Failiue  of  City  to  Pit  Lessee  in  Possession  of  Wharfage  | 
Right —  Damages.  The  measure  of  damages  for  a  failure  of  the  city  to  ' 
put  the  lessee  in  possession  of  the  granted  right  to  collect  wharfage  is  do:  | 

i 
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the  value  of  the  use  of  the  wharf  for  the  purposes  of  the  lessee's  private 
business,  but  it  is  the  difference  between  the  rent  reserved  and  the  value 
of  the  use  of  the  wharf  at  the  rate  of  wharfage  fixed  by  law. 

4.  Obstruction  of  Wharfage  Right  by  City.  When  the  city  has 
kept  its  lessee  out  of  the  possession  of  the  leased  right  of  wharfage,  by 
keeping  a  barge  moored  to  the  wharf  against  the  lessor's  protest  and  not  in 
subordination  to  his  right  as  lessee,  it  is  not  entitled  to  limit  his  recovery 
for  a  failure  of  delivery  of  possession  to  the  amount  of  the  legal  wharf- 
age for  the  barge. 

Eastman  v.  Mayor,  etc.,  of  Xeic  York.  13  Misc.  Rep.  774,  affirmed. 

(Argued  March  18,  1897;  decided  April  20,  1897.) 

Cross-appeals  from  a  judgment  of  the  General  Term  of 
the  Superior  Court  of  the  city  of  Xew  York,  entered  July 
10,  1895,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court. 

This  action  was  brought  to  recover  damages  against  the 
defendant  for  its  failure  to  deliver  to  the  plaintiff  possession 
of  a  bulkhead  and  wharf  rights  on  the  East  river,  under  a 
lease.  * 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Thomas  P.  Wickes  for  plaintiff.  The  plaintiff  clearly 
proved  a  cause  of  action  for  breach  of  contract.  (Trail  v. 
Granger,  8  X.  Y.  115;  Mark  v.  Pate/tin,  42  X.  Y.  167; 
Dodds  v.  Hakes,  114  X.  Y.  260;  Friedland  v.  Myers,  139 
X  Y.  432  ;  Mayor,  etc.,  v.  Maine,  13  X.  Y.  151  ;  Bedlow  v. 
JT.  Y.  F.  1).  D.  Co.,  112  X.  Y.  263 ;  Health  Dept.  v.  Police 
Dept.,  51  How.  Pr.  481.)  The  measure  of  damages  is  the 
difference  between  the  value  of  the  premises  and  the  reserved 
rent.  (Mack  v.  Patchin,  42  X.  Y.  167;  Dodds  v.  Hakes, 
114  X.  Y.  260  ;  Friedland  v.  Myers,  139  X.  Y.  432 ;  Driygs 
v.  Dic'ujht,  17  Wend.  71  ;  In  re  Furman  St.,  17  Wend.  649; 
In  re  X.  Y.  C.  cfc  //.  li.  li.  11.  Co.,  6  I  Inn,  149 ;  hi  re  X. 
Y,  Z.  tfe  IP.  li.  Co.,  27  Hun,  116;  29  Hun,  1  ;  Boom  Co. 
v.  Patterson,  9$  U.S.  403;  Wooheyv.  X.  Y.  EL  IL  11.  Co., 
134  X.  Y.  323  ;  Lampion  v.  Mayor,  etc.,  93  X.  Y.  129  ; 
JClnrjsland  v.  Mayor,  etc.,  110  X.  Y.  569.)  Plaintiff's  dam- 
ages should  be  measured  by  the  value  of  his  interest  for  the 
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term  instead  of  the  value  of  the  fee.  (Langdon  v.  Mayor, 
etc.,  59  Hun,  434  ;  133  X.  Y.  628.)  The  contention  that  the 
plaintiff  had  possession  by  the  mere  execution  of  the  grant 
to  him,  and  might  have  gone  on  and  collected  wharfage  from 
the  street-cleaning  scows,  is  untenable.  (L.  1882,  ch.  41**, 
§§  706,  728;  Mayor,  etc.,  v.  Mabie,  13  X.  Y.  151.)  The 
court  correctly  ruled  that  the  deposit  paid  by  the  plaintiff  at 
the  time  of  making  his  bid  might  be  recovered  back.  (Bu*h 
v.  Cole,  28  N.  Y.  261 ;  Mack  v.  Patchin,  42  X.  Y.  167.) 

Francis  M.  Scott  for  defendant.  By  the  grant  of  the  right 
to  collect  wharfage  and  cranage  at  the  bulkhead  in  question 
the  plaintiff  became  entitled  to  an  incorporeal  hereditament, 
the  franchise  ;  the  conventional  relation  of  landlord  and  ten- 
ant, in  respect  to  the  land  of  which  the  bulkhead  was  the 
outer  boundary,  was  not  established,  nor  did  the  plaintiff 
become  entitled  to  the  possession  of  such  land,  as  tenant 
thereof,  under  the  grant  of  the  wharfage  right.  {Boreel  v. 
Mayor %  etc.,  2  Sandf.  552 ;  2  Black.  Coinin.  191  ;  Langdon  v. 
Mayor,  etc.,  28  Hun,  162 ;  L.  1882,  ch.  410,  §§  772-807; 
Taylor  v.  .4.  M.  Ins.  Co.,  2  Bosw.  106;  37  X.  Y.  27<>; 
Williams  v.  Mayor,  etc.,  105  X.  Y.  419;  Kingshind  v. 
Mayor,  etc.,  110  X.  Y.  569;  People  ex  rd.  v.  Cu#hman,\ 
Hun,  73.)  The  execution  and  delivery  of  the  grant  fulfilled 
the  measure  of  duty  of  the  grantor  in  respect  to  possession. 
{Flandrcau  v.  Fhirort/i,  9  Alisc.  Rep.  340;  151  X.  Y.473; 
L.  1882,  ch.  410,  £  798.)  If  the  action  were  well  brought, 
and  the  plaintiff  has  proved  a  violation  of  the  contract  grant- 
ing the  wharfage  right,  then  the  measure  of  damages  is  the 
amount  of  the  wharfage  fees  which  have  been  received  from 
the  use  of  the  wharf  in  excess  of  the  sum  agreed  to  be  paid  as 
rental  for  the  franchise.  (Trail  v.  Granger,  8  X.  Y.  lie: 
Podds  v.  Hafcs,  114  X.  Y.  261;  Coleman  v.  King,  19 
Wkly.  Dig.  551 ;  Cassidy  v.  Le  Ferre,  45  X.  Y.  562;  ILntr 
ilton  v.  McPh* -rson,  28  X.  Y.  72 ;  Friedland  v.  Myers,  W 
X.  Y.  436  ;  Myrs  v.  Burns,  35  X.  Y.  269;  Giles  v.  0%T<xlu 
4  Barb.  261.)     Upon  the  failure  of  the  plaintiff  to  pav  the 
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rent  which  accrued  subsequently  to  the  first  quarter,  the  right 
of  the  defendant,  through  the  department  of  docks,  to  resume 
the  franchise  under  the  terms  of  the  lease  became  complete  at 
the  expiration  of  ten  days  from  the  time  when  the  rent  became 
due.  (  Wright  v.  Bank  of  the  Jfetroj)olis,  110  N.  Y.  244; 
Taylor  v.  Jf.  K  It.  Co.,  18  J.  &  S.  312.) 

Andrews,  Ch.  J.  The  main  question  in  this  case  is  as  to 
the  rule  of  damages  to  be  applied  for  the  withholding  by  the 
lessor  from  the  lessee  of  the  possession  of  the  bulkhead  and 
wharf  rights  at  the  foot  of  East  Seventieth  street,  East  river, 
under  the  lease  of  April  28th,  1887.  The  lease  was  executed 
pursuant  to  a  sale  by  the  dock  department,  at  public  auction, 
for  the  term  of  three  years  from  May  1st,  18S7,  of  the  wharf- 
age and  cranage  which  should  arise,  accrue  and  become  due 
during  said  term,  for  the  use  and  occupation  of  the  wharf 
property  in  question,  together  with  the  right  to  collect  the 
same.  The  plaintiff  became  the  purchaser  at  the  sale,  upon 
his  bid  of  an  annual  rental  of  $7(50.  The  lease,  which  pur- 
ports to  be  made  between  the  mayor,  aldermen  and  common- 
alty of  the  city  of  New  York,  by  the  board  of  docks,  as  the 
lessor,  and  the  plaintiff  as  lessee,  described  the  subject-matter 
of  the  lease  as  follows :  u  All  and  singular,  the  wharfage 
which  may  arise,  accrue,  or  become  due  for  the  use  and 
occupation  in  the  manner  and  r.t  the  rates  prescribed 
by  law  of  all  that  certain  public  wharf  property  situ- 
ated on  the  East  river,  in  the  city  and  county  of  New 
York,  and  known  and  described  as  follows,  to  wit :  '  Bulk- 
head at  foot  of  East  Seventieth  street,  East  river,'  together 
with  the  right  to  enter  upon  the  said  wharf  property,  for 
the  purposes  of  this  lease,  and  to  collect  the  said  wharfage."' 
The  lessee  was  authorized  to  demand,  receive  and  sue  for 
"such  wharfage  as  may,  during  the  continuance  of  said  term, 
arise,  accrue  or  become  due  from  the  ina*ter,  owner,  factor 
or  agent  of  any  vessel  which  shall,  during  said  term,  come  to, 
lie  at  or  use  the  hereinbefore  mentioned  wharf  property." 
The  rent  reserved  was  payable  quarterly  in  advance,  and  the 
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plaintiff,  cm  or  before  May  1st,  18S7,  paid  the  first  quarter's 
rent,  and,  in  addition  (as  required  by  the  terms  of  sale),  the 
sum  of  £25  for  auctioneers  fees,  making  in  the  aggregate  the 
sum  of  £215.  The  plaintiff  was  never  put  in  possession  of 
the  wharfage  right.  When  the  lease  was  executed  a  barge 
of  the  street  cleaning  department  was  moored  at  the  wharf, 
and  so  remained  until  after  the  next  quarter  day.  The  plain- 
tiff protested  and  demanded  to  be  put  into  possession  of  the 
wharf,  but  although  promises  were  made  he  was  unable  to 
have  the  barge  removed,  and  after  repeated  complaints 
abandoned  the  effort  and  never  occupied  the  wharf.  Tins 
action  was  brought  after  the  expiration  of  the  term  for 
which  the  lease  was  given.  The  plaintiff  sought  on  the  trial 
to  recover  as  damages  the  value  of  the  use  of  the  leased 
property  for  the  purposes  of  his  business  as  a  contractor  for 
the  removal  of  cellar  excavations  from  the  city  of  New  York 
to  places  on  Long  Island  and  elsewhere  where  filling  in  was 
required.  The  business  made  it  necessary  that  the  plaintiff 
should  have  a  convenient  wharf  for  dumping  the  earth  into 
boats  for  transportation.  The  evidence  tended  to  show  that 
if  the  plaintiff  could  have  controlled  this  wharf  for  the  pur- 
poses of  his  business,  it  would  have  been  worth  to  him  from 
six  to  eight  thousand  dollars  a  year.  The  wharf  was  equipped 
with  a  dump,  and  the  earth  brought  by  the  carts  could  he 
discharged  into  a  boat  beneath  the  dumping  board,  which 
extended  over  the  water. 

The  trial  judge  held  that  the  only  damage  recoverable  was 
the  loss  of  the  statutory  wharfage  which  might  have  been 
earned  by  the  plaintitf.  It  was  shown  without  contradiction 
that  if  the  wharf  had  been  occupied  during  the  whole  year  bv 
vessels  paying  wharfage,  the  wharfage  would  not  have 
exceeded  the  rent  reserved.  The  court  directed  a  verdict  for 
the  plaintiff  for  the  rent  and  auctioneer's  fees  paid  by  him, 
namely,  for  S215,  with  interest.  Both  parties  excepted  to  the 
direction,  the  plaintiff  on  the  ground  that  he  was  entitled  t«» 
recover  the  difference  between  the  rent  reserved  and  the 
value  of  the  use  of  the  premises  during  the  term  for  his  bu>i- 
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ness,  and  the  defendant  on  the  ground  that  the  complaint  did 
not  cover  a  claim  to  recover  back  the  payment  made,  and  that 
the  only  claim  he  was  entitled  to  maintain  was  a  claim  for 
wharfage  against  the  city  for  the  occupation  of  the  wharf  by 
the  barge  of  the  street  cleaning  department.  It  is  of  the  first 
importance  in  the  decision  of  this  case  to  ascertain  the  nature 
and  extent  of  the  right  which  was  vested  in  the  plaintiff  by 
the  lease  in  question.  It  was  not  a  lease  of  real  estate.  The 
bulkhead  or  wharf  was  not  leased  to  the  plaintiff.  That  was 
a  part  of  the  public  street,  and  by  means  of  it  access  was 
obtained  by  the  public  to  the  East  river.  It  was  Seventieth 
street  extended  to  the  water.  The  lease  did  not  purport  to 
convey  to  the  plaintiff  any  exclusive  right  to  the  wharf  or  to 
the  soil,  but  the  wharf  remained  after  as  before  the  lease,  in 
the  possession  of  the  city  as  the  trustee  of  the  public  right  in 
and  to  the  public  streets  of  the  city,  for  the  common  use  of  the 
citizens.  What  the  lease  did  grant  was  the  right  of  wharfage 
incident  to  the  use  of  the  bulkhead  by  vessels  or  boats  engaged 
in  commerce.  The  right  to  collect  the  wharfage  is  an  incor- 
poreal right  incident  to  the  use  of  a  wharf,  for  the  mooring, 
loading  and  unloading  of  vessels.  (Mayor,  etc.,  v.  Jfabie,  13 
X.  Y.  151.)  This  was  the  only  right  which  the  lease  granted 
to  the  plaintiff.  The  language  confines  the  grant  to  the 
*' wharfage  which  may  arise,  accrue  or  become  due  for  the  use 
and  occupation  in  the  manner  and  at  the  rates  prescribed  by 
law,*'  together  with  the  right  to  collect  the  same.  It  defines 
the  purpose  of  the  grant  and  the  right  intended  to  be  given 
in  clear  and  explicit  language.  Xo  actionable  breach  by  the 
city  of  any  express  or  implied  covenant  in  the  lease  can  exist 
unless  connected  with  an  interference  with  the  very  right 
granted,  because  only  such  a  breach  can  be  deemed  to  have 
been  within  the  contemplation  of  the  parties  to  the  contract; 
and,  where  such  a  breach  has  occurred,  the  damages  must,  of 
necessity,  be  limited  to  the  value  of  the  right  as  given  by  the 
lease  of  which  the  lessee  has  been  deprived.  (Trail  v. 
Gran<j<>r,  8  X.  Y.  115  ;  Bmnn  Co.  v.  Pali,  rx<m,  <>s  \\  S.  4<>3.) 
The  lease  in  question  granted  a  specific  right,  and  the  parties, 
GO 


474  Eastman  v.  The  Mayor.  [April, 


Opinion  of  the  Court,  per  Andrews,  Ch.  J.         [Vol.  152. 


by  their  contract,  measured  the  value  of  the  right  as  between 
themselves  by  the  amount  of  wharfage  which  it  was  possible 
to  collect  for  the  use  of  the  wharf  at  the  rate  fixed  by  the 
statute.  The  value  of  the  wharf  to  the  plaintiff  in  his  bu>i- 
ness  may  have  been  much  greater  than  the  ordinary  wharfage 
fees.  It  is  very  probable  that  he  took  the  lease  with  the 
expectation  that  ho  would  practically  control  the  wharf  for 
the  mooring  and  loading  of  Ins  own  boats  without  interference 
by  other  vessels.  I>ut  he  acquired  no  exclusive  right  by  the 
lease.  The  wharf  remained  as  before,  a  public  wharf  to  which 
vessels  might  be  assigned  by  the  harbor  authorities.  Theonk 
legal  damage  he  sustained,  if  any,  by  the  failure  of  the  defend- 
ant to  put  him  in  possession  of  the  wharfage  right,  was  the  dif- 
ference between  the  rent  reserved  and  the  value  of  the  use  uf 
the  wharf  at  the  rate  of  wharfage  fixed  by  law.  The  case  of 
Langdon  v.  Mayor,  etc.  (133  X;  Y.  62S)  determines  no  prin- 
ciple adverse  to  this  view.  The  question  there  related  to  the 
damages  to  which  the  owner  in  fee  of  a  wharf  was  entitled,  whose 
wharf  was  destroyed  by  the  construction  of  an  exterior  wharf 
by  the  city,  thereby  cutting  off  access  to  the  plaintiffs  prop- 
erty from  the  water.  It  was  held  that,  in  estimating  the  darn- 
ages,  the  adaptation  of  the  plaintiffs  wharf  to  a  j> referential 
and  valuable  use  to  which  under  the  statute  it  might  be  applied, 
was  an  element  which  might  properly  be  considered  in  fixing 
the  damages.  In  the  present  case  the  plaintiff  was  not  the 
owner  of  the  wharf,  but  the  lessee  for  a  time  of  the  specific 
right  to  collect  wharfage  at  the  rate  established  by  law,  and  it 
is  not  claimed  that  any  circumstance  existed  which  would  have 
made  the  right  more  valuable  during  the  term  than  it  was  at 
the  commencement. 

We  think  the  plaintiffs  appeal  must  fail  for  the  reason* 
stated.  We  are  also  of  the  opinion  that  the  appeal  of  the 
defendant  must  fail  also.  The  possession  of  the  right  to  col- 
lect wharfage  was  never  accorded  to  the  plaintiff.  The  defend- 
ant remained  in  possession  of  the  wharf  ano  continued  tolcep 
its  barge  moored  thereto  against  the  protest  of  the  plaintiff. 
It  never  assumed  to  be  in  occupation  under  the  plaintiff  or  fa 
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subordination  to  his  right  as  lessee.  The  city  cannot  be  heard 
to  say  that  it  was  occupying  the  wharf  under  the  public  right 
subject  to  the  payment  of  the  wharfage.  That  attitude  is 
inconsistent  with  its  repeated  promises  to  remove  the  barge  and 
put  the  plaintiff  in  possession  under  the  lease  The  plaintiff 
was  properly  awarded  judgment  for  the  rent  paid  in  advance 
and  the  amount  of  the  auctioneer's  fees. 

The  judgment  should  be  affirmed,  but  without  costs  to 
either  party  in  this  court. 

All  concur. 

Judgment  affirmed. 

162   476 

9158   674 

Annie  Aletta  Elwell  Moffett,  Respondent,  v.  Mary  S.  I  J^  t^ 
Elmendorf  et  al.,  Respondents,  and  Pierrepont  II.  Dur-  "^~— ~ 
yea  et  al.,  Appellants. 

1.  Will  —  Devisees  as  Tenants  in  Common  and  not  as  a  Class. 
Where  a  ciausc  of  a  will  devises  specific  realty  to  a  number  of  persons  by 
their  individual  names,  giving  an  equal  share  to  each,  without  the  use  of 
any  word  applying  strictly  to  a  class,  or  anything  requiring  a  class  to  sat- 
isfy the  scheme  of  the  will,  the  testator'  is  deemed  to  have  intended  to 
make  the  beneficiaries  tenants  in  common,  and  that  they  should  take  dis- 
tributively  and  not  collectively,  and,  consequently,  lapsed  devises  under 
such  clause  will  go  into  the  residuum  and  not  to  the  survivors. 

2.  Provision  for  Testator's  Wife.  Provisions  for  the  benefit  of 
the  testator's  wife  should  be  construed  liberally  in  her  favor,  and  a  revo- 
cation of  a  prior  devise  to  her,  which  would  render  the  provision  for  her 
of  less  value  than  her  rights  under  the  statute,  can  be  effectual  only  by 
express  words,  or  by  clear  and  undoubted  implication. 

3.  Rksiduary  Clauses  —  Constriction  in  Favor  of  Wife.  Where 
the  general  purpose  of  the  will  of  a  testator  having  no  near  relatives  is  to 
provide  for  his  wife,  a  clause  giving  her  all  the  real  estate,  "  except  the 
portions  thereof  hereinafter  otherwise  given  or  disposed  of,"  followed  by 
specific  devises  to  others,  is  to  be  deemed  to  cover  lapsed  specific  devises, 
ill  preference  to  a  subsequent  clause,  apparently  inserted  as  a  safety 
clause  against  remote  contingencies  and  the  possibility  of  partial  int(S- 
tacy,  by  which  the  residue  of  the  real  estate,  *'  if  any  there  prove  to  be,"  is 
given*"  to  those  who  may  be  my  heirs  at  law  at  the  time  of  my  decease.'* 

Moffttt  v.  Elmendorf,  82  Hun,  470,  affirmed. 

(Argued  March  9,  1897;  decided  April  20,  1*97.) 
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Appeal  by  six  defendants  from  a  final  judgment  rendered 
at  a  Special  Term  of  the  Supreme  Court  in  the  tirst  judicial 
department  and  entered  December  24,  1804,  with  a  notice  of 
intention  to  bring  up  for  review  an  interlocutory  judgment 
rendered  at  Special  Term  June  2<>,  1894,  and  an  order  of 
General  Term,  made  December  14,  1894,  affirming  the  inter- 
locutory judgment. 

This  action  was  brought  for  the  partition  of  certain  lands 
situate  in  the  city  of  New  York,  of  which  Samuel  Bowne 
Duryea  died  seized  on  the  sixth  of  June,  1892.  He  left  a 
wife,  Mrs.  Kate  Duryea,  but  no  descendants,  having  never 
had  any  children.  He  also  left  two  brothers  of  the  half- 
blood,  children  of  the  same  father,  Pierrepont  and  Harmanns 
Duryea,  and  three  cousins  named  King,  who  were  his  only 
heirs  of  the  whole  blood  of  his  mother.  His  estate  consisted 
of  personal  property  worth  nearly  #100,000  and  many  differ- 
ent parcels  of  real  estate,  worth  in  the  aggregate  about 
$SOO,000. 

On  the  18th  of  June,  1877,  he  made  his  last  will,  the  tirst 
and  second  clauses  of  which  are  as  follows,  viz.: 

;%  First.  I  give  to  my  beloved  wife,  Kate  Duryea,  all  my 
personal  property  and  estate  not  herein  otherwise  bequeathed, 
unless  in  the  contingency  of  my  surviving  her,  or  of  her  and 
inv  decease  on  the  same  dav,  or  bv  occasion  of  the  same  wreck 
or  casualty  proving  fatal  to  both,  and  in  that  case  I  bequeath 
said  personal  estate  to  my  next  of  kin.  The  provisions  of 
this  will,  in  favor  of  my  wife,  are  made  by  me  and  are  to  be 
accepted  by  her  in  lieu  of  all  claims  of  dower  in  my  real  estate 
or  any  portion  thereof. 

4fc  Second.  All  my  real  estate,  except  the  portions  theiwf 
hereinafter  otherwise  given  or  disposed  of,  I  give  in  life 
manner  to  my  said  wife,  if  I  leave  no  issue,  but  if  I  leave  any 
children  living  or  after  born,  or  the  descendants  of  any  deceased 
child,  I  give  the  real  property  in  this  clause  devised  to  my 
wife  and  Mich  issue  in  equal  shares,  that  is,  each  child,  the 
representative  of  each  deceased  child,  as  a  class,  and  my  wife, 
are  severally  and  respectively  to  take  equal  shares  therein." 
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By  the  third,  fourth  and  fifth  clauses,  he  made  provision 
for  his  father,  his  two  half-brothers  and  his  aunt  Sarah  A. 
Duryea. 

The  following  is  the  sixth  clause,  viz.: 

"  Sixth.  I  give  and  devise  to  mv  aunt  Catherine  Elwell  and 
my  cousins,  Mary  S.  Elmendorf,  John  I).  Elwell,  Joseph  S. 
Elwell,  Cornelius  A.  Elwell,  Annie  A.  Elwell,  James  II.  Elwell 
and  Sarah  E.  Elwell  (each  to  take  an  equal  share  therein),  my  lots 
on  the  southerly  side  of  Sixtieth  street,  between  First  avenue 
and  Avenue  A,  in  the  city  of  New  York ;  also  my  lots  on  the 
southerly  side  of  Sixty-iirst  street,  between  First  avenue  and 
Avenue  A,  in  the  city  of  New  York ;  also  my  lots  and  prem- 
ises now  or  hereafter  known  as  No.  270  Mott  street,  in  the 
city  of  New  York,  and  also  my  house  and  lot  now  or  hereto- 
fore known  as  No.  143  Mercer  street,  in  the  city  of  New 
York." 

By  the  seventh  clause,  he  directed  his  executors  to  sell  cer- 
tain lands  and  divide  the  proceeds  equally  between  nine  relig- 
ious, charitable  and  benevolent  corporations,  and  provided 
that,  if  "  any  of  such  legatees  shall  have  ceased  to  exist,  or 
shall  be  unable  to  take  in  whole  or  in  part,  or  if,  for  any  cause, 
the  bequests  to  one  or  more  of  them  shall  fail  to  be  effectual, 
either  in  whole  or  in  part,  the  sum  or  sums  bequeathed  to 
them,  respectively,  shall  to  that  extent  be  divided  equally 
among  those  competent  to  take,  and  as  to  whom  no  such 
impediment  exists." 

The  eighth  clause  is  in  these  words,  viz.: 
"  Eighth.  I  give  to  my  issue  (if  any  me  surviving,  or,  if  I 
leave  no  such  issue),  then  to  the  Brooklyn  Children's  Aid 
Society  of  the  City  of  Brooklyn,  all  my  lots  situate  on  Clinton 
street,  Bush  street,  Leonard  street,  Grinnele  street,  Richard 
street,  Sullivan  street,  Walcott  street  and  King  street,  all  situ- 
ate in  the  Twelfth  ward  of  the  city  of  Brooklyn,  as  the  wards 
are  now  numbered/' 

By  the  ninth  clause  lie  gave  to  Thomas  Cumberson,  desig- 
nated as  his  "  faithful  friend,"  the  sum  of  s5,ooo,  and  to  each 
of  his  servants  §200. 
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The  tenth  clause  is  as  follows,  viz.: 

"  Tenth.  All  the  residue  of  my  real  estate  (if  any  there 
prove  to  be)  I  give  and  devise  to  those  who  may  be  my  heirs 
at  law,  at  the  time  of  my  decease,  and  in  the  same  proportion 
in  which  they  would  have  taken  if,  as  to  such  residue,  I  should 
have  died  intestate." 

By  the  eleventh  clause  he  appointed  six  executors,  provided 
for  their  compensation  and  gave  them  certain  directions  in 
relation  to  the  management  of  his  estate,  and  by  the  twelfth 
and  last  clause  he  revoked  all  other  wills  by  him  made. 

About  one-half  only  of  his  real  estate  was  specifically 
devised.  His  debts,  together  with  the  expenses  of  adminis- 
tration, amounted  to  about  $30,000.  Two  of  the  devisees 
named  in  the  sixth  clause  died  before  the  testator,  Catherine 
El  well  on  the  eleventh  of  December,  1877,  and  Cornelius  R 
Elwell  in  December,  1887.  After  the  death  of  the  said 
Catherine,  but  before  the  death  of  the  said  Cornelius,  the  tes- 
tator made  a  codicil,  dated  June  2,  1887,  whereby  he  revoked 
the  eighth  clause  of  his  will  so  far  as  it  related  to  the  Brooklyn 
Children's  Aid  Society,  but  made  no  further  disposition  of  the 
lands  devised  by  that  clause.  The  codicil  also  contained  the 
following  provisions,  viz.: 

"II.  I  hereby  request  my  said  wife  to  pay  so  long  as  she 
lives  the  sum  of  five  hundred  (£500)  dollars  annually  to  the 
*  Tree  Planting:  and  Fountain  Society ?  of  the  citv  of  Brooklyn, 
New  York. 

"III.  I  give  and  bequeath  to  the  Long  Island  Historical 
Society  my  library  and  manuscripts. 

"  IY.  I  hereby  direct  that  my  remains  be  buried  in  the 
Bowne  plot  in  the  (riven wood  Cemetery  ;  that  my  said  vrii? 
have  full  charge  over  said  plot  as  to  all  matters  and  directions 

"  Y.  I  hereby  give  and  bequeath  to  the  Greenwood  Ceme- 
tery the  sum  of  two  thousand  ($2,000)  dollars,  to  be  retained 
by  it  in  trust,  to  receive  the  income  thereof  and  apply  the 
same  to  the  care  and  maintenance  of  said  plot." 

The  library  and  manuscripts  thus  given  to  the  Long  Island 
Historical  Society  were  worth  about  $20,000. 
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The  will  and  codicil  were  admitted  to  probate  in  June,  1892, 
and  again  in  May,  1893,  and  subsequently  Mrs.  Dnryea  filed 
a  release  of  her  dower. 

Further  facts  appear  in  the  opinion. 

James  W.  GeraYd,  Jr.,  and  John  M.  Bowers  for  appellants 
Pierrepont  H.  Duryea  and  Harmanus  B.  Duryea.  The  dev- 
ises in  the  sixth  clause  of  the  will  to  Catharine  Elwell  and 
Cornelius  R.  Elwell,  of  an  undivided  two-eighths  interest  in 
the  premises  in  question  lapsed  by  reason  of  their  deaths 
before  the  death  of  the  testator.  (1  Jarman  on  Wills  [5th 
Am.  ed.],  365;  ^Yorhnan  v.  Workman,  2  Allen,  472;  Jack- 
son v.  Roberts,  14  Gray,  546 ;  2  Jarman  on  Wills,  258 ;  Sav- 
age  v.  Bvrnham,  17  N.  Y.  561 ;  In  re  Wells,  113  X.  Y.  396.) 
Lapsed  devises  go  to  the  residuary  devisee.  {Cruikshank  v. 
Howe  for  the  Friendless,  113  N.  Y.  337.)  The  tenth  clause  of 
the  will  is  the  residuary  clause  under  which  lapsed  devises  pass. 
(In  re  Benson,  96  X.  Y.  510 ;  Patching  v.  Harnett,  28  Wkly. 
Rep.  8S6 ;  Briston  v.  JIasefield,  52  L.  J.  Ch.  27 ;  Davis  v.  Ben- 
nett, 30  Beav.  226 ;  Kllvlngton  v.  Parker,  21  Wkly.  Rep.  121 ; 
In  re  Jessoj),  11  Irish  Ch.  424 ;  I \  S.  T.  Co.  v.  Black,  146  X. 
Y.  1.)  Harmanus  and  Pierrepont  Dnryea,  being  half-brothers 
of  the  testator,  take  all  the  lapsed  devises  under  the  tenth  or 
residuary  clause.  The  three  King  children,  being  children  of 
a  deceased  cousin  of  the  testator,  do  not  take  any  interest 
under  this  tenth  clause.  (2  R.  S.  ch.  2,  §£  7,  8,  15 ;  Valen- 
tine v.  Wetherill,  31  Barb.  (X>$  ;  De  Caumont  v.  Bogert,  36 
Hun,  382;  Piatt  v.  Jllckle,  137  X.  Y.  106;  B'tsson  v.  ir.  S. 
JR.  P.  Co.,  143  X.  Y.  125  ;  Garland  v.  Beverly,  L.  R.  [9  Ch. 
Div.]  213;  Thorp  v.  Omen,  2  S.  <fc  G.  90;  Policy  v.  Policy, 
31  Beav.  363.)  As  the  testator  became  possessed  of  the  prem- 
ises in  dispute  by  conveyance  and  not  by  descent,  devise  or 
gift  from  one  of  his  ancestors,  his  half-brothers  would  inherit 
even  if  he  had  died  intestate  as  to  these  parcels.  (2  R.  S. 
cl).  2,  §  15.)  The  devise  in  the  second  clause  of  the  will  to 
the  testator's  wife  and  children,  if  he  should  leave  any,  is  a 
devise  to  a  class.  {Phlps  v.  Jlanier,  15  Abb.  [X.  C]  123; 
1  Jarman  on  Wills  [6th  Am.  ed.],  260,  262,  263.) 
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Charles  JR.  Westbrook  for  John  D.  Ehvell,  appellant.  The 
intent  of  testator  is  to  be  considered  rather  than  any  strict 
rule  of  construction.  (IIoj)j?ock  v.  Tucker,  59  X.  Y.  2<J4; 
Manier  v.  Phelps,  15  Abb.  [X.  C]  127;  Clark  v.Lynd,^ 
Barb.  69;  Jlagaw  v.  Field,  48  X.  Y.  MS;  Page  v.  Gilbert, 
32  Hun,  303 ;  In  re  Seebeck,  63  Hun,  179 ;  Ferrer  v.  Py^ 
81  X.  Y.  285.) 

Edward  W.  Ditmars,  guardian  ad  litem,  for  Edith  King 
et  al.,  appellants.  The  devise  in  the  sixth  clause  of  the  will 
of  Samuel  Bowne  Duryea  to  Catharine  Ehvell  and  Cornelius 
R.  El  well  of  an  undivided  two-eighths  interest  in  the  premises 
of  which  partition  is  sought,  lapsed  by  reason  of  their  deaths 
before  the  death  of  the  testator.  (2  R.  S.  [5th  ed.]  ch.  0, 
tit.  1,  §  47;  In  re  Wells,  113  X.  Y.  390.)  Lapsed  devises  go 
to  the  residuary  devisee  or  devisees.  (Cruikshank  v.  Ifomr 
for  the  Friend/ess,  113  X.  Y.  337  ;  2  It.  S.  ch.  6,  tit.  1,  §a; 
Van  Kleeek  v.  II.  I).  Church,  G  Paige,  600.)  Whilst  the 
intention  of  the  testator  must  prevail  in  the  construction  of  a 
last  will  and  testament,  it  cannot  overrule  the  plain  meaning 
of  language.  (  Van  JXostrand  v.  Moore,  52  X.  Y.  18;  Wyh< 
v.  Lockwood,  86  X.  Y.  291.)  Unless  the  devise  by  the  second 
section  or  paragraph  of  the  will  be  a  residuary  devise  of  the 
real  estate,  the  argument  of  the  counsel  for  the  respondent, 
the  widow  of  the  testator,  entirely  fails.  (  Van  JYostranJ  v. 
Jloore,  52  X.  Y.  12.)  The  provisions  in  favor  of  the  widow 
being  in  lieu  of  dower,  should  she  accept  the  same,  bar  ber 
from  claiming  anything  further,  and  hence  she  cannot  claim 
dower  in  the  lapsed  devises.  If  excluded  from  claiming  doffer 
in  the  lapsed  devises,  she  should  not  receive  an  enlarged  inter- 
est by  being  given  the  fee  of  such  lapsed  devises,  (h  r<: 
Benson,  96  X.  Y.  499;  In  re  Ilodgman,  140  X.  Y.  4*l.i 
Annie  Coe  King,  Edith  King  and  Gertrude  King  are  the 
heirs  at  law  of  the  testator  as  to  seven-eighths  of  the  lapsed 
portions  of  the  property  in  question,  the  same  having  come  to 
the  decedent,  Samuel  Bowne  Duryea,  one-eighth  by  devi* 
under  will  of  Samuel  Bowne,  the  grandfather,  and  six-eighth* 
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by  devise  under  will  of  Gilbert  W.  Bowne,  the  uncle.  (2  R. 
S.  ch.  2,  §  15;  Wheeler  v.  Clutterbuck,  52  N.  Y.  67;  Clark 
v.  Lynch,  46  Barb.  68  ;  Conkling  v.  Brown,  57  Barb.  265.) 

James  G.  Flanders  and  Francis  Lynde  Stetson  for  Kate 
Duryea,  respondent.  The  devise  in  the  sixtli  clause  of  the 
will  of  Samuel  Bowne  Duryea  to  Catharine  Elwell  and  Cor- 
nelius R.  Elwell  of  an  undivided  two-eighths  interest  in  the 
premises  in  question  lapsed  by  reason  of  their  death  prior  to 
that  of  the  testator.  (1  Jarman  on  Wills  [5th  Am.  ed.],  340 ; 
Workman  v.  Workman,  2  Allen,  472 ;  Jackson  v.  Roberts, 
14  Gray,  46 ;  3  Jarman  on  Wills,  8,  §  2 ;  Savage  v.  Burn- 
ham,  17  K  Y.  561;  2  Redfield  on  Wills,  497,  498;  In 
re  Wells,  113  X.  Y.  396;  In  re  Seebeck,  63  Hun,  179; 
Delafield  v.  Shipman,  103  N.  Y.  463.)  Under  the  statute 
providing  that  every  will  that  6hall  be  made  by  a  testator, 
in  express  terms,  of  all  his  real  estate  or  in  any  other 
terms  denoting  his  intent  to  devise  all  his  real  property, 
shall  be  construed  to  pass  all  the  real  estate  which  he  was 
entitled  to  devise  at  the  time  of  his  death,  a  residuary 
devisee  takes  any  lapsed  devise.  ( Youngs  v.  Youngs,  45  N. 
Y.  254  ;  Floyd  v.  Carow,  88  N.  Y.  560  ;  Biker  v.  Cornwell, 
113  N.  Y.  115 ;  Cruikshank  v.  Home  for  the  Friendless,  113 
1ST.  Y.  337;  In  re  Bonnet,  113  N.  Y.  522;  Jackson  v.  BiU 
linger,  18  Johns.  368  ;  Fox  v.  Phelps,  17  Wend.  393  ;  Byrnes 
v.  Baer,  86  N.  Y.  210,  216 ;  etmore  v.  Parker,  52  N.  Y. 
450 ;  Green  v.  Dunn,  20  Beav.  6.)  Under  the  second  clause 
of  the  will  of  Samuel  Bowne  Duryea,  above  quoted,  the 
defendant  Kate  Duryea  became  and  is  the  sole  residuary 
devisee  of  said  Samuel  Bowne  Duryea,  and  as  such  is  entitled 
to  the  two-eighths  of  said  premises  in  question.  {Taggart  v. 
Murray,  53  X.  Y.  233 ;  Smith  v.  Scholtz,  8  N.  Y.  41 ;  Stim- 
son  v.  Vroman,  99  N".  Y.  74 ;  Wright  v.  Brotherton,  2  Rawle, 
133 ;  In  re  Jodrell,  L.  R.  [44  Ch.  Div.]  590  ;  Thurber  v. 
Chambers,  m  X.  Y.  42 ;  In  re  Byicater,  L.  R.  [18  Ch.  Div.] 
17;  Boseboom  v.  Boseboom,  81  K.  Y.  356;  Jarman  on  Wills 
Q6th  ed.],  436  ;  Schouler  on  Wills,  §  478 ;  Sweet  v.  Chase,  2 
61 
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Vanx,  J.  The  plaintiff,  who  is  one  of  the  devisees  named 
in  the  sixth  clause  of  the  will,  seeks  to  partition  the  lands 
devised  thereby,  except  such  parts  thereof  as  were  sold  by  the 
testator  in  his  lifetime.  Iter  right  to  partition  is  not  dis- 
puted, and  it  is  conceded  that  each  of  the  six  surviving 
devisees  mentioned  in  said  clause  has  title  to  an  undivided 
eighth  of  the  premises  in  question.  The  contest  arises  over 
the  undivided  two-eighths  devised  to  Catherine  and  Cornelins 
R.  Elwell,  which  are  claimed  by  various  parties  upon  the 
following  grounds :  Mrs.  Kate  Duryea,  the  widow,  claims  that 
the  gifts  to  those  decedents  lapsed  because  they  died  before 
the  testator,  and  that  she  takes  the  estate  represented  by  such 
devisees  as  residuary  legatee  under  the  second  clause  of  the 
will. 

The  defendants  Pierrepont  and  Harmanus  Duryea  claim 
that,  as  brothers  of  the  half-blood,  they  are  the  sole  heirs  at 
law  of  the  testator,  and  that,  the  devises  having  lapsed,  they 
take  as  residuary  devisees  under  the  tenth  clause. 

The  defendants  King  also  claim  under  the  tenth  clause, 
but  upon  the  ground  that,  as  cousins  of  the  whole  blood  of 
the  mother,  they  are  the  heirs  at  law  as  to  seven-eighths  of  the 
estate  covered  by  the  devise  alleged  to  have  lapsed,  l>ecause 
that  proportion  of  the  property  in  question  came  to  the  testa- 
tor by  devise,  under  the  wills  of  maternal  ancestors,  and  that 
Pierrepont  and  Harmanus  Duryea  are  not  of  the  blood  of 
those  ancestors.  v 

The  defendant  John  D.  Elwell  claims  that  the  gift  in  the 
sixth  clause  was  to  the  devisees  therein  named  as  a  class,  and 
that  the  survivors,  of  whom  he  is  one,  take  the  whole. 

It  will  Ik?  convenient  to  first  consider  whether  the  shares  in 
question  passed  to  the  devisees  of  the  sixth  clause,  as  a  class, 
with  the  right  of  survivorship,  or  lapsing,  fell  into  the 
residuum   and  passed    under   one  of   the   residuary  clauses. 
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The  answer  to  this  question  depends  on  the  intention  of  the 
testator,  which  is  to  be  learned  from  reading  the  whole  will, 
aided,  if  there  is  any  ambiguity,  by  a  reference  to  such 
extrinsic  facts  as  were  known  to  the  testator  when  he  executed 
it.  The  mode  of  the  gift  is  to  "  my  aunt,"  giving  her  full 
name,  and  to  "  my  cousins,"  giving  the  full  name  of  each,  and 
adding  "  each  to  take  an  equal  share  therein." 

Thus,  we  have  a  devise  to  eight  persons,  each  designated 
by  name,  with  nothing  on  the  face  of  the  will  to  indicate  that 
they  compose  a  class,  or  even  that  they  are  members  of  the 
same  family,  although  it  appears  from  evidence  outside  of  the 
will  that  they  constituted  the  Elwell  family,  consisting  of  a 
mother  and  her  seven  children.  The  words  "aunt"  and 
"cousins,"  as  thus  used,  may  properly  be  regarded  as  merely 
descriptive  of  the  persons  named  for  the  purpose  of  identifi- 
cation, and  not  as  indicating  a  class.  There  is  no  reference  in 
any  other  portion  of  the  will,  either  to  the  devisees  of  the 
sixth  clause  or  to  the  estate  devised  therein.  There  is  no 
double  description,  both  by  individual  names  and  as  a  class, 
nor  a  gift  to  a  body  of  persons,  uncertain  in  number,  collec- 
tively described.  The  devise  was  to  eight  persons  nominatim, 
in  equal  shares,  with  no  words  necessarily  pointing  to  a  class. 
There  is  nothing  in  the  rest  of  the  will  that  bears  upon  the 
intention  of  the  testator  as  to  the  point  under  consideration, 
•aside  from  the  residuary  clauses  which  prevent  partial  intestacy, 
except  that  it  appears  when  he  wished  to  give  to  a  class,  as  he 
did  in  the  second  clause,  or  to  provide  against  a  lapse, 
as  he  did  in  the  seventh  clause,  he  made  his  meaning  clear 
beyond  a  doubt  by  the  use  of  express  terms.  The  desig- 
nation of  the  devisees  by  giving  the  full  name  of  each 
constituted  them  permnw  (fast  gnat  (B  as  those  words  are 
known  in  the  law.  There  was  no  perfect  devise  except  to 
the  devisees  by  name.  Omitting  the  names,  the  gift  would 
fail  for  uncertainty,  as  the  testator  had  more  than  one 
aunt  and  more  than  seven  cousins.  "  In  a  gift  to  a  class  you 
look  to  the  description  and  inquire  what  individuals  answer  to 
it,  and  those  who  do  answer  to  it  are  the  legatees  described." 
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(13  Am.  &  Eng.  Ency.  of  Law,  61.)  While  the  mere  fact 
that  part  of  the  persons  composing  a  class  are  named  is  not 
controlling,  when  all  are  named,  each  by  his  or  her  name  in 
full,  and  an  equal  share  is  given  to  each,  the  presumption  is 
that  they  are  to  take  in  their  individual  and  not  in  their  col- 
lective capacity,  although  this  may  be  rebutted  by  other  parts 
of  the  will  showing  a  different  intension,  which,  as  we  have 
seen,  does  not  appear  in  the  will  in  question.  (3  Jannan  on 
"Wills,  8  ;  Woerner's  Am.  Law  of  Adm.  §  434.)  As  was  said 
by  Judge  Comstock  in  Savage  v.  Bumham  (17  N.  Y.  561, 
575) :  "  When  a  will  directs  an  aggregate  fund  to  be  divided 
amongst  individuals  by  name,  share  and  share  alike,  the  rnle 
seems  to  be  well  settled  that  the  interests  of  those  dying  before 
the  testator  are  deemed  to  have  lapsed."  The  courts  invari- 
ably attach  great  importance  to  the  designation  of  the  devisees 
severally  by  name,  and  to  a  provision  that  they  shall  share  the 
gift  in  fixed  and  definite  proportions.  To  quote  Judge  Com- 
stock again  :  %i  When  an  equality  or  inequality  of  shares  is 
prescribed  in  express  words,  the  language  was  always  held  to 
create"  the  relation  of  tenants  in  common.  {Downing  v. 
Marshall,  23  X.  Y.  366,  373.)  When  it  so  happens  that  the 
devise  is  to  a  class,  as  such,  without  naming  the  individuals  or 
providing  that  each  shall  take  a  definite  share,  as  was  the  case 
in  Magaio  v.  Field  (48  X.  Y.  66$),  where  the  gift  was  "to 
the  children  of  Van  Brand  Magaw,"  it  is  held  a  gift  to  a 
class,  and  that  only  the  survivors  take.  Necessarily,  where 
the  devisees  are  described  as  a  class  only,  their  names  not 
being  mentioned,  and  there  is  nothing  to  indicate  a  gift  to 
individuals,  the  gift  is  to  a  class  as  such,  and  not  to  particular 
persons  who  may  compose  a  class.  If  they  did  not  take  a*  a 
class,  they  could  not  take  at  all.  In  Hoppock  v.  'Tucker  (h§  5. 
Y.  202)  the  devise  was  to  three  persons  by  name,  and  as  "the 
children  of  my  deceased  daughter  Ann  Maria."  The  conrt, 
through  Chief  Judge  Church,  said  :  "  It  must  be  conceded  that 
the  clause,  as  it  is  written,  with  its  double  description,  free 
from  the  influence  or  control  of  other  portions  of  the  will 
would,  according  to  the  adjudicated  cases,  be  construed  as  a 
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personal  legacy  to  eacli  child.  {Ashling  v.  Knowles,  3 
Drewry,  593 ;  Viner  v.  Francis,  2  Cox  Eq.  190 ;  Denn  v. 
Gaskin,  .Cowp.  657 ;  Bain  v.  Lescher,  11  Sim.  397.)  The  law 
infers  this  intent  from  the  specification  of  names,  and  regards 
the  descriptive  portion  of  the  clause  as  intended  for  identifi- 
cation." The  court  concluded,  however,  wholly  from  other 
and  quite  significant  language  used  in  a  different  part  of  the 
will  then  under  consideration  that  the  devisees  took  as  a  class, 
the  intention  of  the  testator  to  that  effect  plainly  appearing. 
In  Matter  of  Wells  (113  N.  Y.  396)  the  devise  was  of  "  one- 
eighth  part  to  each  of  five  persons  named  and  one-eighth  part 
to  the  children  of  three  other  persons  "  *  *  *  "  '  to  have 
and  to  hold  the  6ame  to  them,  their  heirs  and  assigns  for- 
ever.' "  Four  of  the  devisees  having  died  before  the  testator, 
it  was  hold  that  the  devise  to  them  lapsed.  In  Matter  of 
Kimberly  (150  N.  Y.  90),  where  the  gift  was  "unto my  three 
sisters,  Mary,  Annie  and  Louisa,"  the  court  held  that  it  was 
not  to  them  as  joint  tenants,  nor  as  a  class,  but  as  tenants  in 
common,  and,  as  one  of  the  three  died  before  the  testator, 
that  her  devise  lapsed,  although  the  result  was  partial  intes- 
tacy. The  court  based  its  conclusion  upon  the  ground  that 
the  number  of  the  donees  was  certain,  and  the  6hare  each 
was  to  receive  was  also  certain  and  in  no  way  dependent  for 
its  amount  upon  the  nnmber  who  might  survive. 

^Ve  find  no  precedent  of  this  court  authorizing  the  conclu- 
sion that  the  devisees  of  the  sixth  clause  took  as  a  class.  We 
think  that  by  naming  the  devisees  and  giving  an  equal  share 
to  each,  without  the  use  of  any  word  applying  strictly  to  a 
class,  or  anything  requiring  a  class  to  satisfy  the  scheme  of  the 
will,  the  testator  intended  to  make  the  beneficiaries  of  that 
clause  tenants  in  common,  and  that  they  should  take  distribu- 
tively  and  not  collectively.  The  lapsed  devises  went  into  the 
residue,  as  the  common-law  rule  to  the  contrary  has  been  done 
away  with  by  statute,  and  there  is  no  longer  any  difference  as 
to  the  operation  of  a  residuary  clause  between  lapsed  devises 
and  lapsed  legacies.  (Criril'xhank  v.  Home  for  the  Friendr 
less,  113  X.  Y.  337,  353 ;  2  R.  S.  57,  £  5.) 
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The  discussion  is  now  narrowed  to  the  residuary  devisees, 
but  it  is  not  easy  to  determine  under  what  residuary  clause  the 
lapsed  devises  passed.  It  is  clear  that  the  testator  did  not 
intend  to  die  intestate  as  to  any  portion  of  his  property, 
either  real  or  personal,  for  there  are  three  residuary  clauses  in 
his  will.  The  first  is  unimportant,  as  it  relates  to  personal 
property  only,  except  as  it  shows  unusual  care  to  provide 
against  every  possible  contingency  that  the  uncertainty  of 
life  might  bring  and  to  protect  his  estate  from  partial  intes- 
tacy, no  matter  what  might  happen.  Having  his  wife  first 
in  mind,  he  gave  all  his  personal  estate  to  her,  if  she  should 
survive  him ;  but  if  he  proved  the  survivor,  or  if  they  both 
died  on  the  same  day  or  by  reason  of  the  same  casualty,  he 
gave  it  to  his  next  of  kin. 

The  second  and  third  residuary  clauses,  relating  exclusively 
to  real  estate,  appear  in  the  second  and  tenth  paragraphs  of 
the  will.  By  the  former,  which  may  be  termed  the  special 
residuary  clause,  he  continued  to  favor  his  wife,  for  he  gave 
her  all  his  real  estate,  not  otherwise  given,  unless  he  should 
leave  descendants,  and  in  that  event  he  gave  all  to  her  and  to 
them.  He  did  not,  however,  by  this  clause,  which  disposed 
of  more  property  than  any  other  paragraph  in  his  will,  pro- 
vide against  contingencies  involving  partial  intestacy  with  the 
same  care  that  he  showed  in  disposing  of  his  personal  prop- 
erty, for  he  failed  to  direct  where  the  residuum  of  his  real 
estate  should  go  in  case  he  survived  his  wife  and  died  without 
descendants.  There  was  another  contingency  left  unprovided 
for,  and  that  was  the  possibility  that  his  wife  might  not 
accept  the  provisions  of  his  will  in  lieu  of  dower,  as  he  had 
previously  required.  As  his  property  consisted  mainly  of  real 
estate,  this  was  of  much  importance  and  was  not  likely  to  be 
overlooked  in  a  will  drawn  with  the  care  and  foresight  of  the 
one  under  consideration.  By  the  tenth  clause,  however,  which 
is  a  general  residuary  clause  relating  to  real  property,  he  pro- 
vided against  both  of  these  contingencies  and  therebv  shot 
out  the  last  possibility  of  partial  intestacy.  He  evidently 
regarded  it  as  a  safety  clause  and  adopted  it  to  provide  against 
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remote  contingencies.  That  he  did  not  expect  any  residuum 
for  this  paragraph  to  act  upon,  is  indicated  by  his  expression,. 
"  if  any  there  prove  to  be,"  referring  to  real  estate.  The 
gift  "  to  those  who  may  be  my  heirs  at  law  at  the  time  of  my 
decease,"  indicates  that  he  thought  he  was  dealing  with 
possibilities  rather  than  probabilities,  and  thus  supports  the 
theory  of  a  safety  clause.  Apparently  he  did  not  expect 
that  anything  would  pass  by  the  tenth  clause,  but  inserted  it 
from  abundant  caution  in  order  to  provide  for  an  improbable 
contingency.  The  codicil  throws  little  light  on  the  ques- 
tion before  us.  Although  it  was  executed  after  the  death  of 
at  least  one  of  his  devisees,  and  it  revoked  the  contingent 
devise  of  a  large  amount  of  real  estate  in  the  eighth  clause, 
still  he  did  not  direct  to  whom  the  gifts  thus  affected  should 
go,  except  as  he  had  already  directed  in  the  residuary  clauses 
of  his  will.  The  fact  that  he  made  no  further  disposition 
of  the  subject-matter,  simply  shows  that  he  was  satisfied  with 
the  way  it  would  go  under  the  general  provisions  of  his  will. 
As  the  codicil  gave  to  strangers  about  one-fourth  of  the  per- 
sonal property  bequeathed  by  the  will  to  his  wife,  it  is  reason- 
able to  believe  that  he  intended  to  make  it  up  to  her  by  allow- 
ing her  to  take  the  addition  to  the  real  estate  not  specifically 
disposed  of  Provisions  for  the  benefit  of  a  wife  should  be 
construed  liberally  in  her  favor.  It  is  clear  that  he  did  not 
intend  by  the  tenth  clause  to  revoke  the  prior  devise  to  his 
wife,  as  that  would  be  hostile  to  his  general  purpose,  and 
would  render  the  provisions  for  her  of  less  value  than  her 
rights  under  the  statute.  (Sthnson  v.  Yroman,  99  N".  Y. 
74,  80 ;  Thurber  v.  Charters,  66  N.  Y.  42,  48.)  This  could 
be  done  "  only  by  express  words  or  by  clear  and  undoubted 
implication."  (Freeman  v.  Colt,  96  N.  Y.  63,  68 ;  Jioseboomt/' 
v.  lioseboom,  81  X.  Y.  356 ;  Bristow  v.  Masefield,  52  L.  J". 
R.,  Ch.  Div.  27.)  If  the  lapsed  devises  had  been  expressly 
revoked,  it  would  hardly  be  contended  that  they  fell  into  the 
tenth  clause.  Why  should  it  be  so  held  under  the  facts  as 
they  exist,  since  the  dominant  purpose  of  the  testator  was  to 
take  care  of  his  wife  ?     His  first  thought  was  of  her  and  his 
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intention  to  take  from  her  and  give  to  remote  relatives,  whom 
he  could  not  mention  by  name,  should  plainly  appear,  or  the 
theory  rejected  as  untenable.  It  is  not  enough  to  simply 
raise  doubts  by  considering  detached  parts  of  the  will  by 
themselves,  provided  the  general  purpose  of  the  instrument, 
as  a  whole,  points  in  the  opposite  direction.  Special  reliance 
is  made  by  those  appellants  whose  claims  are  now  under  con- 
sideration, upon  the  gift  by  the  second  clause  of  all  his  real 
estate,  "except  the  portions  thereof  hereinafter  otherwise 
given  or  disposed  of  *  *  *  in  like  manner  to  my  said 
wife."  It  is  insisted  that  he  thus  imported  into  the  second 
clause  and  applied  to  the  real  estate  the  contingencies  applied 
in  the  first  clause  to  personal  property.  It  is  improbable, 
however,  that  in  a  will  so  carefully  drawn,  such  a  loose  and 
ambiguous  method  would  have  been  adopted  simply  to  avoid 
repeating  a  few  words,  and  manifestly  the  gift  in  the  second 
clause  was  not  made  "  in  like  manner  "  to  that  in  the  first,  for  the 
conditions  and  terms  of  the  gift  are  utterly  different,  even  if 
the  imported  words  are  inserted.  The  devise  "  in  like  man- 
ner "  refers  to  the  gift  to  the  wife  and  may  have  been  used  in 
the  6ense  of  "  ateo,"  to  indicate  a  gift  to  her  in  addition  to  that 
made  by  the  preceding  clause ;  or,  it  may  have  been  used  to 
refer  to  the  basis  of  the  gift,  in  that  it  was  to  be  accepted  in 
lieu  of  dower,  the  same  as  the  bequest  of  the  persona)  prop- 
erty. So  the  gift  of  all  but  certain  excepted  portions  "  other- 
wise given  or  disposed  of"  may  refer  to  gifts  effectually  made, 
as  distinguished  from  those  which  might  lapse.  By  general 
rule,  the  will  speaks  from  the  death  of  the  testator,  and  as  to 
the  second  and  tenth  clauses,  this  is  necessarily  the  result,  at 
least  in  part,  independent  of  the  rule^  for  until  that  time  it 
could  not  be  known  whether  he  would  leave  any  children  or 
not,  or  who  would  be  his  "  heirs  at  law/'  Speaking  as  of  that 
date,  lapsed  legacies  would  be  ignored  the  same  as  if  they  had 
not  been  made.  Moreover,-  a  gift  of  ifc  all  other  land,"  or  of 
"all  land  not  hereinbefore  devised,'1  is  regarded  as  a  devise  of 
the  residue,  and  not  as  indicating  an  intention  "  to  exclude 
lapsed  specific  gifts."     (Cogstn/l  v.  Armstrong,  2  K.  &  J. 
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227 ;  Green  v.  Dirnn,  20  Beav.  6 ;  CuUha  v.  Cheese,  7  Hare, 
236 ;  Carter  v.  Ilaswell,  26  L.  J.  Ch.  576 ;  Burton  v.  New- 
bery,  L.  E.  [1  Ch.  Div.]  241 ;  Roberts  v.  Cooke,  16  Vesey,  451.) 
While  the  arguments  of  the  learned  counsel  for  the  appellants 
founded  on  the  tenth  clause  and  parts  of  the  second,  have 
caused  us  to  hesitate  before  pronouncing  judgment,  we  think 
that  the  general  purpose  of  the  will  as  indicated  by  the  analy- 
sis already  made  should  control.  The  second  and  tenth  clauses 
are  not  necessarily  inconsistent,  for  if  the  former  is  construed 
as  a  special  residuary  clause,  to  be  operative  unless  the  widow 
should  die  first,  or  should  refuse  to  accept  the  provisions  of 
the  will  in  lieu  of  dower,  and  the  latter  as  a  general  residuary 
clause,  to  be  operative  in  case  either  of  said  contingencies 
should  happen,  there  is  no  inconsistency,  and  every  part  of  the 
will  speaks  and  is  given  its  apparent  function.  This  impresses 
us  as  more  reasonable  and  probable,  in  view  of  all  the  facts, 
than  to  suppose  that  the  testator  was  trying  to  provide  for 
lapsed  legacies  which  would  render  the  said  clauses  inconsis- 
tent. Seeking  to  gather  the  intention  of  the  testator  from  the 
entire  will,  as  republished  in  the  codicil,  and  carefully  study- 
ing his  main  design,  based  on  the  natural  import  of  the  words 
used  by  him,  we  think  that  the  nearest  approach  to  his  actual 
purpose  that  can  be  made  is  to  adjudge  that  he  intended  his 
44  beloved  wife  Kate  Duryea"  should  be  his  sole  residuary 
devisee,  unless  he  should  survive  her,  or  she  should  insist  upon 
her  statutory  rights. 

The  judgment  should,  therefore,  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 

62 


490    People  ex  rel.  D.,  L.  &  W.  R.  R.  Co.  v.  Clapp.   [April, 


Statement  of  case. 


[Vol.  152. 


I  152    490 
jltt5    325 


The  People  of  tite  State  of  New  York  ex  rel.  The  Dela- 
ware, Lackawanna  and  Western  Railroad  Compast, 
Appellant,  t\  AVilliam  II.  Clapp  et  al.,  as  Assessors,  and 
Henry  Walker,  as  Supervisor  of  the  Town  of  York,  in 
the  County  of  Livingston,  Respondents. 

1.  Railroads —  Taxation  on  Real  Estate.  Under  the  present  tax 
system,  ordinary  local  taxation  of  railroad  companies  is  limited  to  their 
real  estate,  as  distinguished  from  personal  property  and  franchises;  and 
the  assessment  should  be  confined  strictly  to  the  value  of  the  real  estate. 

2.  Basis  of  Assessment  of  Railroad  Real  Estate.  The  rule  to  be 
ordinarily  applied  in  assessing  the  value  of  the  real  estate  of  a  railroad 
company  for  local  taxation  is  the  cost  of  replacing  the  portion  of  the  road 
and  appurtenances  situated  within  the  jurisdiction  of  the  assessors,  in  the 
condition  in  which  they  are  found  by  the  assessors  at  the  time  of  making 
the  assessment. 

3.  Erroneous  Basis  of  Assessment.  In  assessing  for  real  estate  taxa- 
tion the  portion  of  a  railroad  situated  within  a  town,  it  is  erroneous  to 
base  the  valuation  upon  the  income  or  earning  power  of  an  entire  exten 
sive  system  of  which  such  portion  of  railroad  forms  a  part. 

People  ex  rel.  D.,  L.  &  W.  R.  R.  Co.  v.  Clapp,  8  App.  Div.  621,  reversed. 

(Argued  March  9,  1897;  decided  April  20,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department  entered 
August  7,  1*1*6,  which  affirmed  a  final  order  of  the  Special 
Term,  dismissing  a  writ  of  certiorari  issued  to  review  an 
assessment. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  (f.  Jfilburn.  for  appellant.  The  assessment  was  exces- 
sive. The  method  adopted  by  the  assessors  iu  arriving  at  the 
value  of  the  real  estate  was  incorrect  and  the  results  were 
necessarily  erroneous.  {Loch  v.  Willis,  100  N.  Y.  2-35; 
Pvnph-  tx  rvl  v.  B<irke,\  146  X.  Y.  313;  PeopU  ex  rtl  v. 
Coturs.  of  Twm,  1<>4  X.  Y.  240.)  The  assessment  » 
erroneous  because  as  to  that  part  of  the  state  tax  collectible  in 
the  town  of  York,  it  was  in  violation  of  section  S  of  chapter 
54*2  of  the  Laws  of  lS$o,  as  amended  by  chapter  361  of  tie 
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Laws  of  1881.  (People  ex  rel  v.  Dolan,  126  X.  Y.  177.) 
The  assessors  erred  in  assessing  this  land  as  stated  by  them  in 
their  return  "  not  as  a  separate  piece  of  real  estate  standing 
alone  but  as  part  of  the  entire  line  of  railroad  leased  to  and 
extending  from  the  city  of  Binghamton  to  the  city  of  Buffalo, 
and  as  a  part  of  the  extensive  and  valuable  system  of  railroads 
operated  by  said  relator  in  the  state  of  Pennsylvania."  (1  R. 
S.  390,  §§  6,  17,  26  ;  People  ex  rel.  v.  Barker,  146  N.  Y. 
304 ;  People  ex  rel.  v.  Barker,  48  !N.  Y.  70 ;  People  ex  rel. 
v.  Hicks,  105  N.  Y.  199 ;  People  ex  rel.  v.  Dolan,  126  N.  Y. 
178.)  The  lands  in  question  were  illegally  assessed  to  the 
relator.     (People  ex  rel  v.  Cassity,  46  2s.  Y.  46  ;  B.  cfe  S.  L. 

B.  P.  Co.  v.  Bd.  Suprs.  48  N.  Y.  101.) 

J.  B.  Adams  for  respondents.  The  relator's  objections  to  the 
admission  in  evidence  of  the  reports  of  the  relator  and  its 
lessor  to  the  state  railroad  commissioners  were  properly  over- 
ruled. (L.  1850,  ch.  140,  §  31 ;  L.  1882,  ch.  353,  §  4 ;  L.  1884, 
ch.  421 ;  People  ex  rel.  v.  Police  Comrs.,  93  K  Y.  97;  Peo- 
ple ex  rel.  v.  Keator,  36  Hun,  592.)  The  assessment  in  ques- 
tion was  properly  made,  to  the  proper  party,  and  was  not 
excessive  or  disproportionate,  as  has  already  been  decided  in  a 
previous  litigation  concerning  the  assessment  of  the  same 
identical  property.  (People  ex  rel  v.  Reid,  64  Hun,  553 ;  Peo- 
ple ex  rel.  v.  Fredericks,  48  Barb.  173 ;  48  N.  Y.  70  ;  People 
ex  rel.  v.  Comrs,  etc.,  19  Hun,  460  ;  82  N.  Y.  459  ;  People  ex 
rel.  v.  Barker,  48  N.  Y.  70-77 ;  People  ex  rel.  v.  Keator,  36 
Hun,  592 ;  People  ex  rel  v.  llaner,  3  N.  Y.  Supp.  86 ;  50 
Hun,  605  ;  PeopU  ex  rel.  v.  Hicks,  40  Hun,  598 ;  105  X.  Y. 
198 ;  People  ex  rel.  v.  Comrs.  of  Taxes,  104  N.  Y.  246 ;  C.  C. 

C.  cfe  St.  L.  R.  R.  Co.  v.  Backus,  154  U.  S.  429,  439 ;  People 
ex  rel.  v.  Dolan,  126  X.  Y.  178.)  The  assessment  in  question 
does  not  include  the  franchise  of  relator's  railroad,  and  does 
not  involve  any  double  taxation,  as  is  claimed  by  the  appellant. 
(L.  1880,  ch.  542,  §§  3,  6  ;  1  R.  S.  ch.  13,  tit.  1,  §  1 ;  People  ex 
rel,  v.  Barker,  48  N.  Y.  70  ;  People  v.  //.  Ins.  Co.,  92  N.  Y. 
328  ;  Gordon  v.  Comes,  47  Jf .  Y.  608  ;  Litchfield  v.  Vernon, 
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41  X.  Y.  124;  134  U.  S.  594;  People  ex  reh  v.  Wemple.  13$ 
JS\  Y.  1 ;  People  ex  rel.  v.  Comrs.  of  Taxes,  104  X.  Y.  240.) 

O'Brien,  J.  The  court  below  dismissed  the  writ  of  cer- 
tiorari granted  to  review  the  assessment  of  the  relator's  real 
estate  in  the  town  of  York  for  the  year  1894.  The  property 
assessed  was  about  seven  and  one-fourth  miles  of  the  main 
line  of  the  relator's  railroad  running  from  Binghamton  to 
Buffalo,  consisting  of  a  double  track,  with  about  three  miles  of 
6ide  track,  with  three  stations,  water  tanks,  and  one  hundred  and 
twelve  acres  of  land.     The  property  was  assessed  at  $300,000. 

A  reference  was  ordered  at  the  Special  Term  to  take  evi- 
dence in.  regard  to  the  value  of  the  property  and  the  correct- 
ness of  the  assessment.  The  Special  Term  confirmed  the 
action  of  the  assessors,  and  the  order  was  affirmed  by  the 
Appellate  Division. 

The  only  question  involved  in  this  appeal  is,  whether  the 
assessors  adopted  a  legal  method  or  rule  for  ascertaining  the 
value  of  the  property  assessed.  It  is  claimed  that  they 
adopted  an  illegal  and  erroneous  principle  of  valuation,  and 
the  assessment  made  is  the  result  of  such  rule,  and  should, 
therefore,  be  set  aside.  It  must  be  borne  in  mind  that  all  the 
assessors  had  to  deal  with  is  the  real  estate  already  described. 
They  had  nothing  to  do  with  the  personal  property,  which  is 
assessed  at  the  place  where  the  principal  office  of  the  corpo- 
ration is.  (Laws  1857,  ch.  450,  §  3.)  They  have  nothing  to 
do  with  the  value  of  the  franchises  of  a  corporation  since  they 
are  now  taxed  under  another  law.     (Laws  18S1,  ch.  361,  §  3.) 

The  method  of  arriving  at  the  value  of  the  real  estate  of  the 
relator  for  the  purpose  of  taxation,  which  was  adopted  by  the 
assessors,  is  thus  stated  by  them  in  their  return  to  the  writ  of 
certiorari :  "  In  fixing  upon  the  sum  at  which  the  real  prop- 
erty was  assessed  we  considered  the  same  not  as  a  separate  piece 
of  real  estate  standing  alone,  but  as  a  part  of  the  extensive 
and  valuable  system  of  railroads  leased  and  occupied  by  said 
relator,  extending  from  the  city  of  Binghamton  to  the  city  of 
Buffalo,  and  as  a  part  of  the  extensive  and  valuable  system  of 
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railroads  operated  by  the  relator,  and  based  our  said  assess- 
ment thereof  upon  the  cost,  rentals  and  earnings  of  said  rail- 
road as  shown  by  the  annual  report  of  said  relator  to  the 
board  of  railroad  commissioners  of  the  state  of  New  York." 
The  valuation  was  based  upon  the  "  cost,  rentals  and  earnings 
of  said  railroad."  The  relator  gave  proof,  which  is  uncontra- 
dicted, with  respect  to  the  cost  of  reproducing  these  seven 
and  one-fourth  miles  of  railroad  with  the  tracks,  roadbed, 
tanks  and  buildings,  and  their  total  cost  is  materially  less  than 
the  sum  at  which  the  assessors  fixed  the  value.  It  is  difficult 
to  formulate  from  the  adjudged  cases  any  general  rule  or 
principle  applicable  in  all  cases  to  the  valuation  of  the  real 
estate  of  a  railroad  for  the  purpose  of  taxation  Cases  may 
be  found  in  the  Federal  courts  containing  strong  expressions 
of  opinion  in  favor  of  the  rule  adopted  by  the  assessors.  But 
these  were  cases  involving  the  validity  of  state  laws  providing 
for  the  assessment  of  all  the  property  of  railroads  within  the 
6tate,  real,  personal  and  mixed,  including  franchises,  and  the 
statute  pointed  out  in  terms  the  mode  of  assessment,  which  in 
some  respects  included  the  methods  adopted  in  this  case. 
(Pittsburgh,  etc.,  Railway  Co.  v.  Backus,  154  U.  S.  421 ; 
Western  Union  Telegraph  Co.  v.  Taggart,  163  IT.  S.  1.) 

Where  the  assessors  have  jurisdiction  over  all  the  property 
of  the  corporation  within  the  state,  whether  it  be  real  estate, 
capital  stock  or  franchises,  they  may  deal  with  every  element  of 
value  that  constitutes  property  of  the  corporation  or  enters 
into  its  earning  or  producing  capacity.  But  in  most  cases  in 
this  state  the  assessors  have  jurisdiction  only  over  a  part  of 
the  corporate  property,  that  is,  the  real  estate.  The  cost  of  a 
railroad  twenty-five  years  ago  must  be  largely  increased  at  the 
present  time  by  betterments  and  repairs,  and  the  sum  which 
represents  such  cost  and  repairs  may  not  indicate  the  present 
value  of  the  property.  The  earnings  of  a  railroad  include  the 
earnings  of  the  personal  property  as  well  as  the  real  estate. 
It  includes  the  use  of  its  franchises,  and  the  profits  of 
operation  may,  in  many  cases,  be  attributed  to  the  skill  or 
ability  of  the  management.     The  rentals  grow  out  of  all  real 
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and  personal  estate  and  franchises.  It  is  simply  impossible  to 
apportion  the  rentals  or  earnings  and  credit  the  just  propor- 
tion to  real  estate,  to  personal  property  and  to  franchises.  To 
ascertain  the  rehtal  per  mile,  and  then  capitalize  that  sum  at 
six  per  cent  in  order  to  ascertain  the  value  per  mile,  as  seems 
to  have  been  done  in  this  case,  would  include  the  use  of  real 
and  personal  property  and  corporate  franchises,  and  sucli  a 
rule  for  the  assessment  of  real  estate  alone  is  misleading  and 
wholly  unreliable. 

The  cost  of  reproducing  these  seven  miles  of  railroad  seems 
to  us  to  be  the  just  and  reasonable  rule  of  valuation.  There 
is  no  reason  that  we  can  perceive  for  assessing  this  property  at 
a  greater  sum  than  the  cost  of  replacement.  It  may  not  in 
every  case  be  worth  what  it  would  cost  to  reproduce  it.  That 
would  depend  upon  the  income  or  earning  capacity  of  the  road 
after  it  is  built.  But  this  is  the  case  of  a  paying  railroad,  and, 
when  valued  at  what  it  would  cost  to  procure  the  land,  con- 
struct the  roadbed,  put  down  the  ties  and  rails  and  erect  the 
buildings  and  other  structures,  all  new,  it  is  difficult  to  see  any 
ground  for  assessing  it  at  a  larger  sum.  The  intricate  theory 
of  valuation  upon  which  the  assessors  proceeded  included  so 
many  elements  foreign  to  the  value  of  the  real  estate  that  it 
cannot  be  approved.  The  assessors  are  not  bound  by  the  esti- 
mate of  the  cost  of  reproduction  given  by  the  railroad  or  its 
agents.  They  may  inquire  into  that  question  themselves  and 
in  their  own  way,  but  they  have  no  right  to  disregard  uncon- 
tradicted proof.  It  may  in  any  case  be  competent  to  consider 
all  the  elements  of  value  that  they  have  considered  in  this 
case,  but  in  the  end,  when  they  come  to  make  their  decision  as 
to  value,  for  the  purpose  of  taxation,  it  may  properly  be  ranch 
less,  but  can  never  exceed  the  actual  cost  of  producing  the  prop 
erty  in  the  condition  in  which  it  is  found  by  the  assessors  at  the 
time  of  making  the  assessment.  Such  a  rule  of  valuation  is 
reasonable  and  possible.  But  to  ascertain  the  value  of  a  fe* 
miles  of  railroad  in  a  country  town  upon  a  complex  theory 
based  upon  the  income  or  rentals  of  two  hundred  miles  in  this 
state  of  an  intricate  railroad  system  extending  into  other  state*. 
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is  impracticable,  and,  if  permitted,  would,  in  many  cases,  result 
in  injustice.  An  assessment  based  upon  the  cost  of  reproduc- 
tion eliminates  from  the  question  all  extraneous  elements,  and 
at  the  same  time  subjects  railroad  property  to  its  just  share  of 
the  public  burdens.  (People  ex  rel.  Manhattan  Railway  Co. 
v.  Barker,  146  N.  Y.  313  ;  People  ex  rel.  Panama  Railroad 
Co.  v.  Cmnrs.  of  Taxes,  104  N.  Y.  240.) 

An  assessment  of  the  portion  of  the  real  estate  of  a  railroad 
which  is  within  the  town  and  subject  to  the  jurisdiction  of 
the  assessors,  upon  the  basis  of  the  income  or  profits  of  the 
whole  system  of  which  it  is  a  part,  must  necessarily  include 
the  use  of  franchises  and  personal  property  which  are  other- 
wise assessed,  and  hence  such  a  principle  of  valuation  must,  in 
some  measure  at  least,  impose  double  taxation.  It  is  doubt- 
less within  the  power  of  the  state  to  authorize  such  a  method 
of  assessment,  but  it  has  not  attempted  to  exercise  such  a 
power.  The  real  estate,  the  personal  property  and  the  busi- 
ness and  franchises  are  taxable  under  different  statutes,  and 
these  three  elements  into  which  the  corporate  property  is 
divided  should  not  be  commingled  when  it  is  reasonably  pos- 
sible to  avoid  it.  When  there  is  no  question  before  the  asses- 
sors save  the  value  of  that  part  of  the  real  estate  of  a  railroad 
which  is  within  the  town,  the  cost  of  replacing  it  will 
ordinarily  furnish  a  just  measure  of  valuation.  The  principle 
of  assessing  a  few  miles  of  railroad  in  a  town  according  to  the 
relations  which  it  is  supposed  to  bear  to  the  whole  of  a  vast 
and  intricate  system,  or  to  the  income  or  earning  power  of  the 
entire  system,  draws  into  the  calculation  so  many  elements 
that  the  process  becomes  too  complex  and  difficult  for  even  an 
expert.  It  is  no  disparagement  of  the  capacity  and  intelli- 
gence of  the  average  assessor  to  say  that  it  would  present  to 
him  a  problem  incapable  of  accurate  solution  and  a  rule- of 
action  in  the  performance  of  his  official  duty  impossible  in 
practice.  The  process  virtually  requires  the  assessors  to  assign 
to  each  mile  of  railroad  its  proportionate  share  of  the  income 
of  the  entire  system  and  estimate  the  value  of  the  real  estate 
upon  that  basis. 
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That  such  a  principle  of  valuation  is  misleading  and  impos- 
sible of  application  with  any  approach  to  justice  or  accuracy 
is  sufficiently  shown  by  what  appears  in  this  record.  The 
learned  referee,  upon  whose  report  the  assessment  was  con- 
firmed, resorted  in  his  opinion  to  a  calculation  to  show  the 
annual  rental  of  the  whole  road  per  mile  and  then  capitalized 
that  sum  at  six  per  cent,  which  produced  a  result  much  larger 
even  than  that  found  by  the  assessors.  He  then  suggests  that 
an  allowance  should  be  made  for  a  portion  of  that  rental  since 
it  was  to  be  credited  to  the  use  of  terminal  and  other  prop- 
erty not  embraced  in  the  specific  seven  and  one-fourth  miles 
of  railroad,  and  he  then  proceeds  to  reduce  his  figures  to  cor- 
respond with  those  of  the  assessors.  This  shows  that  the 
theory  adopted,  in  order  to  work  at  all,  had  to  be  supple- 
mented in  the  end  by  an  arbitrary  allowance  for  income  that 
the  particular  property  in  question  had  no  6hare  in  producing. 
It  is  supposed  that  certain  cases  in  this  court,  of  which  the 
case  of  People  ex  rel.  B.  <&  <S.  L.  R.  Ji.  Co.  v.  Barker  (4$ 
N.  Y.  70)  is  a  leading  one,  sanction  this  rule  of  valuation. 
We  think  not.  Many  of  these  decisions  were  made  before  the 
passage  of  the  act  of  1881  imposing  taxes  on  the  franchises 
and  business  of  a  corporation,  and  they  doubtless  contain 
some  remarks  in  regard  to  the  earnings  and  profits  of  the 
corporate  business  as  the  basis  for  the  valuation  of  the  real 
estate  that  would  not  be  strictly  accurate  if  made  now.  In  so 
far  as  they  hold  that  the  real  estate  of  a  mil  road  in  a  town  is 
not  to  be  assessed  as  an  isolated  piece  of  land,  but  with  refer- 
ence to  its  position  as  part  of  a  line  of  railroad  with  all  its 
incidents,  including  the  business  and  profits  to  be  derived 
therefrom,  they  are  doubtless  correct.  The  property  in  ques- 
tion would  be  worth  practically  nothing  except  for  its  position 
as  part  of  a  railroad  system.  It  has  a  value  as  part  of  the 
whole  property  and  practically  no  value  when  detached  or 
severed  from  it.  But  the  question  still  remains  what  is  the 
reasonable  and  practical  method  of  estimating  that  value  ?  Is 
it  by  an  intricate  calculation  of  the  rentals,  earnings  or  profits 
per  mile  capitalized,  and  then  followed  by  arbitrary  deduc- 
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tions  on  account  of  the  greater  earning  capacity  of  some  parts 
of  the  property  over  other  parts,  or  is  it  the  cost  of  reproducing 
the  same  part  of  the  railroad  ?  The  assessors  have  to  deal 
with  actual,  visible,  tangible  property.  A  railroad  may  possess 
things  intangible,  as  privileges  or  franchises  of  great  value,  and 
that  are  very  important  elements  in  its  earning  capacity,  but 
the  assessors  have  no  power  to  include  them  in  the  valuation 
of  real  estate,  and  any  method  of  valuation  which  includes 
them  as  a  part  of  the  real  estate  is  erroneous. 

The  assessment  of  the  real  estate  upon  a  basis  of  profits  or 
income  of  the  whole  railroad  must  necessarily  attribute  to  the 
real  estate  a  value  which  should  be  shared  with  the  personal 
property  and  franchises.  This  objection  is  obviated  when  the 
real  estate  is  assessed  as  such,  and  at  a  valuation  not  to  exceed 
the  sum  at  which  it  could  then  be  produced  in  its  existing 
condition.  Of  course,  the  valuation  will  vary  in  each  locality 
according  to  circumstances,  as  the  cost  will  vary.  In  some 
localities  the  property  may  have  increased  in  value  from 
natural  causes,  and  in  others  it  may  have  depreciated,  but 
these  inequalities  are  practically  eliminated  when  in  each 
locality  the  real  estate  is  valued  according  to  the  cost  of  repro- 
duction. Where  the  real  estate  alone  is  to  be  valued  without 
reference  to  the  personal  property  or  franchises,  this  method 
will  secure  the  nearest  approach  to  justice,  and  it  can  be 
applied  with  something  like  substantial  accuracy. 

When  all  the  property  and  every  element  of  value  may  be 
included  in  the  assessment,  as  was  contemplated  by  the 
statutes  which  were  considered  in  the  cases  referred  to  in  the 
Federal  court,  the  assessment  may  require  the  application  of  a 
different  principle. 

The  order  of  the  Appellate  Division  and  of  the  Special 
Term  should  be  reversed,  and  the  proceedings  remanded  to 
the  assessors  for  further  action. 

All  concur,  except  Vann,  J.,  dissenting,  and  Andrews,  Ch. 
J.,  taking  no  part. 

Order  reversed. 
63 


498 


Altman  v.  Hofelleb. 


[April, 


Statement  of  case. 


[Vol.  152. 


152   498 

8153   667 

I    152    498, 

162    4591 

162    460 


152    498 
jal64    877 


152    498! 
dl70  »553| 


Isaac  Altman  et  al.,  as  Administrators  of  the  Estate  of 
Jacob  Altman,  Deceased,  Appellants,  v.  Eli  Hofelleb, 
Impleaded,  etc.,  Respondent. 

1.  Administrators — Conclusiveness  op  Settlement  of  Account. 
The  effect  given  by  statute  (Code  Civ.  Pro.  §  2742)  to  the  judicial  settle- 
ment of  administrators'  accounts  cannot  be  changed  by  a  special  order  of 
an  appellate  court  while  the  settlement  remains  unreversed. 

2.  Sureties  of  Administrators  and  Guardians.  The  judicial  set- 
tlement of  an  administrator's  account  is  conclusive  upon  the  sureties  on 
his  bond;  and  the  same  principle  applies  to  the  sureties  on  a  guardian's 
bond  when  there  has  been  an  accounting  by  him. 

3.  Appeal — Affirmance  as  to  Some  Parties,  Reversal  as  to 
Others.  Upon  an  appeal  from  a  judgment  which  is  entire  and  against 
several  defendants,  the  appellate  court  must  either  totally  affirm  or  reverse, 
both  as  to  the  recovery  and  as  to  all  the  parties;  but  in  eases  where  there 
are  separate  and  distinct  judgments,  or  where  an  error  exists  as  to  a  sepa- 
rate claim  or  defense,  which  relates  only  to  a  transaction  between  the 
plaintiff  and  one  of  the  defendants,  the  judgment  may  be  reversed  as  to 
such  a  claim  or  defense,  and  only  as  to  the  parties  interested  therein,  and 
affirmed  as  to  the  remainder. 

4.  Unwarranted  Partial  Reversal  and  Violation  of  Conclusive- 
ness of  Settlement  of  Administrator's  Account.  On  appeal  from  a 
judgment  settling  the  accounts  of  administrators  and  of  a  general  guar- 
dian, in  an  action  brought  by  a  surety  on  the  administrators'  bond  to  be 
relieved  from  liability,  the  General  Term  i.:  not  authorized  to  affirm  the 
judgment  as  to  the  accounting  defendants  and  at  the  same  time  reverse  it 
as  to  another  defendant  interested  in  the  accounting,  and  order  that  the 
settlement  of  the  administrators'  account  shall  be  of  no  force  as  against 
such  defendant  in  the  further  proceedings  in  the  action. 

Altman  v.  Hofdler,  83  Hun,  426,  reversed. 

(Argued  March  18,  1897;  decided  April  20,  1897.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  December  29, 
1S94,  which  reversed  a  judgment  in  favor  of  plaintiff  entered 
upon  the  report  of  a  referee,  and  granted  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Nor  r  is  Morey  for  appellants.  This  action  was  properly 
brought  to  set  aside  a  fraudulent  and  collusive  accounting  by 
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one  of  the  administrators,  and  to  obtain  a  just  judicial  settle- 
ment of  the  accounts  of  the  administrators,  for  the  purpose  of 
ascertaining  what  had  been  done  with  and  who  had  the  estate 
of  Sigmund  Hofeller,  and  whether  the  plaintiffs,  as  represent- 
ing a  deceased  surety  of  the  administrators,  remained  liable 
for  any  portion  of  such  estate.  (Hood  v.  Hood,  85  X.  Y.  501 ; 
Ilaight  v.  Brisbin,  100  X.  Y.  219  ;  Douglass  v.  Ferris,  138  X. 
Y\  201;  Code  Civ.  Pro.  §3  2007,  2728,  2742,  2743;  In  re 
Underhill,  117  X.  Y.  474-477  ;  Scojidd  v.  Churchill,  72  X.  Y. 
505,  570 ;  Gerouldv.  Wilson,  81  X.  Y.  573  ;  Deoboldw  Opper- 
?nann,  111  X.  Y.  530,  537.)  The  judgment  settling  the 
accounts  of  the  administratrix,  and  exonerating  her  from  lia- 
bility for  the  share  of  Eli  by  crediting  the  same  to  her  as  hav- 
ing been  paid  by  her,  was  not  deprived  of  its  force  as  a  judg- 
ment by  the  special  order  of  the  General  Term,  added  to  the 
order  granting  a  new  trial  as  to  Eli  Hofeller.  (Code  Civ.  Pro. 
§  2742  ;  In  re  Underhill,  117  X.  Y.  474 ;  Altaian  v.  Hofeller, 
137  X.  Y.  020  ;  Chapin  v.  Foster,  101  X.  Y.  1 ;  Symson  v.  Sel- 
/*eimer,105  X.  Y.  000;  Lawrence  v.  Church,  128  X.  Y.  324; 
Siedenbach  v.  liiley,  111  X.  Y.  500.)  The  General  Term 
was  in  error  in  the  grounds  upon  which  it  granted  a  new  trial 
to  Eli  Hofeller.  (Davis  v.  Crandall,  101  X.  Y.  311,  320  ; 
In  re  Hynes,  105  X.  Y.  500  ;  Code  Civ.  Pro.  §  2590 ;  Gotts- 
berger  v.  Taylor,  19  X.  Y.  150;  Scofield  v.  Churchill,  72  X. 
Y.  505;  Power  v.  Speckman,  120  X.  Y.  354;  Belli  tiger  v. 
Ford,  21  Barb.  314;  Priest  \.  Watkins,  2  Hill,  225 ;  In  re 
Faulkner,  7  Hill,  181  ;  In  re  Underhill,  117  X.  Y.  471,  475.) 
Eli  Hofeller  was  not  legally  aggrieved  by  the  judgment  ren- 
dered by  the  referee,  and  his  appeal  should  have  been  dis- 
missed by  the  General  Term.  (141  X.  Y.  540;  Bryant  v. 
Thompson,  128  X.  Y.  420;  People  e?  reh  v.  Lawrence,  107 
Y.  G07;  (-ode  Civ.  Pro.  £  1294;  In  re  Hodgman,  140  X. 
Y.  430.)  There  was  no  evidence  given,  or  offered,  tending  to 
surcharge  or  falsify  the  account  as  settled,  or  to  show  that  it 
Avas  in  any  way  incorrect,  or  that  there  was  any  fraud  or  mistake 
in  the  settlement.  (Long  v.  Long,  142  X.  Y.  549  ;  Alt  man  v. 
Jlofeller,  137  X.  Y.  020  ;  Peck  v.  Goodberhtt,  109  X.  Y.  ISO.) 
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William  NatKl  Cogswell  for  respondent.  The  contention 
of  the  plaintiff's  counsel,  that  the  decision  of  the  General  Term 
reversing  the  judgment  of  the  referee  as  against  IIofeller  and 
Bending  it  back  for  a  new  trial  was  abortive,  is  untenable. 
{Goodsell  v.  W.  V.  T.  Co.,  109  N.  Y.  152;  Frank  v.  M.  Z. 
Ins.  Co.,  102  N.  Y.  266 ;  F.  Nat.  Bank  v.  Thomas,  79  Hun, 
595.) 

Martin,  J.  The  general  and  principal  purposes  of  this 
action  were  to  obtain  a  judicial  settlement  of  the  accounts  of 
Gabriel  Wile,  as  general  guardian  of  Eli  IIofeller,  and  as 
administrator  of  the  estate  of  Lily  IIofeller,  deceased,  and  of 
the  accounts  of  Schanette  Wile  and  Lehman  Hofeller,  as 
administratrix  and  administrator  of  the  estate  of  Sigmund 
IIofeller,  deceased ;  to  vacate  all  proceedings  had  or  taken  for 
any  such  settlement  in  any  other  court ;  to  charge  Gabriel 
Wile  with  any  and  all  amounts  of  money  received  by  hiui 
from  the  estate  of  Sigmund  Hofeller,  either  as  guardian  of 
Eli  Hofeller  or  as  administrator  of  Lily  Hofeller,  and  thereby 
to  relieve  the  estate  of  the  plaintiffs'  intestate  from  liability 
by  reason  of  his  having  been  one  of  the  sureties  on  the 
administrators'  bond  given  by  Schanette  Wile  and  Lehman 
Hofeller. 

An  interlocutory  judgment  was  entered  for  the  settlement 
of  such  accounts,  and  they  were  finally  settled  by  a  judgment 
of  the  Supreme  Court  entered  upon  the  report  of  a  referee 
which  was  made  after  Eli  Hofeller  had  attained  his  majority 
and  become  a  party  to  this  action.  The  judgment  thus 
entered  was  to  the  effect  that  the  portion  of  the  estate  whieh 
belonged  to  Eli  Hofeller  had  been  paid  over  to  and  received 
by  his  guardian,  and,  as  to  the  portion  which  belonged  to 
Schanette  Wile,  that,  having  become  responsible  for  the  whole 
estate  and  any  devastavit  thereof,  she  could  not  enforce,  for 
her  own  benefit,  the  bond  signed  by  the  plaintiffs'  intestate, 
and,  therefore,  the  estate  of  Jacob  Altman  was  discharged 
from  all  liability  upon  the  administrators'  bond. 

From   that    judgment   Eli  Hofeller,   Gabriel    Wile   and 
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Schanette  Wile  appealed  to  the  General  Term,  where  the 
judgment  was  reversed  as  to  Eli  Hofeller,  and  as  to  the  other 
appellants  it  was  in  all  things  affirmed.  Subsequently  an 
application  was  made  to  that  court  to  amend  its  decision  so  as 
to  vacate  the  settlement  of  the  accounts  of  the  representatives 
of  the  estate  of  Sigmund  Hofeller.  That  application  was 
denied.  The  court,  however,  amended  its  decision  by  adding 
thereto,  "  but  that  the  settlement  of  the  accounts  of  Schanette 
"Wile  and  Lehman  Hofeller,  as  administratrix  and  administra- 
tor of  Sigmund  Hofeller,  deceased,  by  the  referee  in  this 
action,  and  the  judgment  therein,  shall  be  of  no  force  and 
effect  as  against  said  (Eli)  Hofeller  in  the  further  proceedings 
in  this  action."  From  this  provision  in  the  order  the  plain- 
tiffs appealed  to  this  court,  where  the  appeal  was  dismissed 
upon  the  ground  that  the  order  of  the  General  Term  could 
only  be  appealed  from  by  them  as  a  whole,  with  the  usual 
stipulation  for  judgment  absolute.  (137  X.  Y.  619.)  But 
the  court,  in  its  opinion,  stated  that  the  question  might  be 
properly  raised  on  a  new  trial  by  the  plaintiffs  insisting  that 
the  accounting  was  conclusive  notwithstanding  that  provision, 
on  the  ground  that  the  General  Term  had  no  power  to  make 
the  judgment  of  no  force  between  the  plaintiffs  and  Eli 
Hofeller,  while  the  accounting  was  left  to  stand  as  between 
the  accounting  parties.  Schanette  "Wile  as  administratrix  and 
Gabriel  Wile  as  such  guardian  appealed  to  this  court  from 
the  order  of  the  General  Term  affirming  the  judgment  as  to 
them,  and  the  judgment  of  affirmance  was  here  affirmed. 
(141  X.  Y.  574.) 

In  pursuance  of  the  order  of  the  General  Term  awarding 
Eli  Hofeller  a  new  trial,  a  referee  was  subsequently  appointed. 
On  the  trial  before  him  no  evidence  was  offered  to  show  that 
the  previous  settlement  of  the  accounts  of  the  administratrix 
and  administrator  of  the  estate  of  Sigmund  Hofeller  was 
incorrect,  or  that  there  was  any  fraud  or  mistake  therein. 
The  respondent  insisted  that  the  referee  should  retake  and 
restate  their  accounts,  while  the  appellants  claimed  that  the 
former  judgment  settling  such  accounts  was  conclusive  evi- 
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deuce  of  their  correctness,  and  that  there  was  nothing  due  to 
the  respondent  from  the  representatives  of  the  estate  of  Sig- 
mund  Hofeller.  The  referee  held  that  the  judgment  pre- 
viously entered  was  still  conclusive  between  the  respondent 
and  the  plaintiffs,  and  that  the  latter  were  entitled  to  a  judg- 
ment discharging  them  from  any  liability  upon  the  adminis- 
trators* bond.  The  respondent  excepted  to  the  finding  of  the 
referee,  although  no  exception  was  taking  to  his  rulings  on  the 
trial.  From  the  judgment  entered  upon  the  report  of  the  tat 
referee,  the  defendant  appealed  to  the  General  Term,  where 
it  was  reversed,  and  the  plaintiffs  have  appealed  to  this  court 
stipulating  for  judgment  absolute  in  case  of  affirmance. 

The  only  question  presented  upon  this  appeal  relates  to  the 
effect  of  the  partial  reversal  of  the  former  judgment  and  of 
the  provision  added  to  the  decision  of  the  General  Term  by 
amendment.  The  respondent  contends,  and  the  General  Tern 
has  held,  not  only  that  it  was  authorized  to  make  the  order 
amending  its  decision,  but  that  the  effect  of  that  order,  a&  u> 
the  respondent,  was  the  same  as  though  the  former  judgment 
had  been  wholly  reversed  i.nd  the  settlement  of  the  accounts 
of  the  representatives  of  Sigmund  Hofeller  had  been  vacated 
and  set  aside. 

It  will  be  helpful  to  a  proper  understanding  of  this  question 
to  briefly  refer  to  the  law  relating  to  the  estates  of  deceased 
persons,  their  settlement,  and  the  duties  and  liabilities  of  per- 
sonal representatives  of  decedents.  Upon  the  death  of  a  per- 
son, intestate,  his  personal  estate  passes  into  the  hands  of  hi* 
administrators,  who  are  alone  responsible  for  its  preservation 
ant]  distribution  according  to  law.  They  are  required  t-> 
account  for  the  estate,  parties  interested  are  entitled  to  I*1 
heard  upon  the  accounting,  and  when  heard  and  a  judicial  settle- 
ment is  had,  the  settlement  is  conclusive  against  all  the  parties 
who  are  properly  cited  or  appeared,  and  all  persons  deriving 
tiile  from  any  of  them,  as  to  any  allowances  made  to  tin* 
accounting  party  for  money  paid  to  creditors,  legatees  or  rex: 
of  kin.  (Code  of  Civil  Procedure,  £  2742.)  It  is  also  conclu- 
sive upon  the  sureties  on  the  administrator's  bond.     The  same 
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principle  applies  to  the  sureties  upon  a  bond  given  by  a  guar- 
dian when  there  has  been  an  accounting  by  him.  (Scojield  v. 
VlntreKUU  72  N.  Y.  5G5;  Gerould  v.  Wilson,  81  X.  Y.  573, 
583;  Deohold  v.  Opjwrmann,  111  N.  Y.  531,  536* ;  Douylass 
v.  Ferri^  138  X.  Y.  192,  201.)  In  the  present  case,  there 
was  a  judicial  settlement  of  the  accounts  of  the  administrator 
and  of  the  general  guardian  of  the  respondent  in  a  court  of 
general  jurisdiction  where  all  the  parties  interested  were  before 
the  court,  including  the  respondent,  and  it  was  there  deter- 
mined that  the  administrator  had  paid  to  the  general  guardian 
of  the  respondent  his  distributive  share  in  the  estate ;  that  his 
entire  interest  had  been  paid  to  and  received  by  his  general 
guardian  as  such,  and  that  for  that  reason  the  plaintiffs  were 
not  liable  upon  the  administrator's  bond  for  any  portion  of 
the  estate  to  which  the  respondent  was  entitled. 

As  the  original  judgment  in  this  action,  which  has  been 
affirmed  bv  this  court,  finally  settled  the  accounts  of  the 
administrators,  and  of  the  guardian  of  the  respondent,  so  long 
as  it  remains  unreversed  it  is  conclusive  and  binding  upon  all 
parties.  The  representatives  of  Sigmund  Ilofeller  cannot  be 
again  called  upon  to  render  an  account,  or  to  pay  the  respondent 
any  portion  of  his  share  of  his  father's  estate  while  that  judgment 
remains  unreversed,  as  it  conclusively  adjudged  that  his  share 
had  been  paid  to  his  guardian  during  his  minority,  and,  there- 
fore, that  no  liability  to  him  exists  on  the  part  of  the  adminis- 
trators or  their  sureties.  The  General  Term,  while  it  had 
power  to  reverse  the  judgment,  had  no  authority  to  declare 
its  effect  while  it  remained  unreversed.  The  law  controlled 
its  effect  and  the  court  could  not  overrule,  disregard  or  change 
a  valid  statute.  Before  the  General  Term  could  properly 
award  the  respondent  a  new  trial,  which  would  enable  him  to 
again  litigate  the  questions  previously  determined,  it  Mas 
necessary  to  reverse  the  former  judgment.  The  court,  with- 
out wholly  reversing  it,  sought  by  an  order  to  control  its 
effect.  As  the  statute  was  superior  to  the  order  the  former 
controlled.  By  virtue  of  the  former  judgment,  the  plaintiffs 
acquired  certain  rights,  one  of  which  was  complete  immunity 
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from  any  liability  upon  the  administrators'  bond.  The  Gen- 
eral Term  refused  to  reverse  that  judgment,  but  attempted  to 
attach  as  a  condition  to  its  affirmance,  a  provision  that  it 
should  not  have  the  effect  given  it  bv  the  statute.  We  are 
aware  of  no  authority  to  justify  such  an  order,  and  are,  there- 
fore, of  the  opinion  that  the  order  of  the  General  Term 
amending  its  former  decision  did  not  have  the  effect  claimed, 
and  that  it  in  no  way  limited  or  changed  the  rights  of  tiie 
plaintiffs  under  the  judgment  from  which  that  appeal  was 
taken. 

The  only  other  question  that  need  be  considered  is  whether 
the  General  Term  had  authority  to  reverse  the  judgment  as 
against  the  respondent,  and  to  affirm  it  as  to  the  other  parties 
to  the  action.  The  rule  seems  to  be  well  settled  that  upon  an 
appeal  from  a  judgment  which  is  entire  and  against  several 
defendants,  the  appellate  court  must  either  totally  affirm  or 
reverse,  both  as  to  the  recovery  and  as  to  all  the  parties.  But 
in  cases  where  there  are  separate  and  distinct  judgments,  or 
where  an  error  exists  as  to  a  separate  claim  or  defense,  which 
relates  only  to  a  transaction  between  the  plaintiff  and  one  uf 
the  defendants,  the  judgment  may  be  reversed  as  to  such  a 
claim  or  defense,  and  only  as  to  the  parties  interested  therein, 
and  affirmed  as  to  the  remainder.  These  rnle6  are  not  of 
recent  origin.  They  existed  and  were  practically  the  same  at 
common  law,  under  the  Revised  Statutes,  the  Code  of  Proced- 
ure and  the  Code  of  Civil  Procedure.  {Richards  v.  Walton, 
12  Johns.  434;  Arnold  v.  Sandford,  14  Johns.  417,  425: 
Van  Bokkelin  v.  Tngersoll,  5  Wend.  315  ;  Sheldon  v.  Qnin- 
len,  5  Hill,  441;  Farrell  v.  Calkins,  10  Barb.  348;  Story*. 
Jfew  York  cG  Harlem  R.  R.  Co.,  6  X.  Y.  85,  89 ;  Wdtten- 
holme  v.  Wohtenholme  File  Jffg.  Co.,  64  N.  Y.  272 ;  Good- 
sell  v.  Western  Union  Tel.  Co.,  109  K  Y.  147;  Board  of 
Underwriters  v.  Xat,  Bank,  146  X.  Y.  64.)  In  Richard**. 
Walton  it  was  held  that  where  a  judgment  was  entire  it  rofet 
be  affirmed  or  reversed  in  toto.  In  that  case  two  persons  were 
sued  in  Justice's  Court,  and  one  only  appeared.  The  jibtitf 
gave  judgment  against   both,  and  it  was  held  that,  it  being 
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erroneous  as  to  the  defendant,  who  did  not  appear,  it  must  be 
reversed  as  to  both.     The  Arnold  case  was  to  the  effect  that 
an  entire  judgment  against  several  defendants  could  not  be 
reversed  as  to  one  and  affirmed  as  to  the  others.     In  the  Van 
Bokkelin  case  the  chancellor  stated  the  rule  to  be  that  when 
distinct  judgments  are  given  by  the  court  below  one  may  be 
reversed  and  the  other  affirmed,  but  when  the  judgment  is 
entire  there  must  be  a  total  affirmance  or  reversal.     In  the 
Sheldon  case  it  was  held  that  a  judgment  for  distinct  things 
might  be  reversed  in  part  and  affirmed  as  to  the  residue,  but 
an  entire  judgment  against  several  defendants,  whether  ren- 
dered in  an  action  for  tort  or  upon  contract,  could  not  be 
reversed  as  to  one  defendant  and  affirmed  as  to  the  others. 
In  Farrell  v.   Calkins  (10  Barb.  348),  Mason,  P.  J.,  after 
citing  a  number  of  cases,  said  :    "  The  rule  is  well  settled  in 
these  cases  that  an  entire  judgment  against  several  defendants, 
whether  rendered  in  an  action  for  tort  or  upon  contract,  can- 
not be  reversed  as  to  one  defendant  and  affirmed  as  to  others." 
In  the  more  recent  case  of  Goodsell  v.  Western  Union  Tel. 
Co.,  the  rule  applicable  to  this  question,  and  the  cases  arising 
since  the  Code,  were  reviewed,  and  it  was  there  held  that  in 
an  action  to  recover  money,  where  the  complaint  set  up  two 
causes  of  action,  and  a  judgment  for  a  gross  sum  had  been 
rendered  in  favor  of  the  plaintiff,  the  General  Term  had  no 
authority  to  affirm  the  judgment  as  to  one  cause  of  action  and 
reverse  it  and  grant  a  new  trial  as  to  the  other ;  that  if  error 
was  found  it  should  reverse  the  entire  judgment  and  grant  a 
new  trial,  or  it  might  affirm  as  to  one  cause  of  action  upon 
condition  that  the  plaintiff  would  stipulate  to  abandon  or  waive 
his  recovery  upon  the  other,  but  that  a  new  trial  could  only 
he  granted  as  to  the  whole  action.     It  was  also  held  that  the 
provision  of  the  Code  of  Civil  Procedure  (§  1317)  which  pro- 
vides that,  "  upon  an  appeal  from  a  judgment  or  an  order,  the 
court,  or  the  General  Term,  to  which  the  appeal  is  taken,  may 
reverse  or  affirm,  wholly  or  partly,  or  may  modify,  the  judg- 
ment or  order  appealed  from,     *     *     *     as  to  any  or  all  of 
04 
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the  parties ;  and  it  may,  if  necessary  or  proper,  grant  a  new 
trial  or  hearing,"  did  not  increase  the  powers  of  appellate 
courts;  that  if,  in  a  common-law  action  against  a  single 
defendant,  there  was  error  affecting  only  part  of  the  judg- 
ment, and  the  record  was  in  such  a  condition  that  by  a  reversal 
in  part,  or  a  modification  thereof,  the  error  could  be  elimi- 
nated and  the  judgment  made  right  without  a  new  trial,  the 
Code  conferred  power  upon  appellate  courts  to  make  the 
modification  or  correction,  and  also  where,  in  such  an  action, 
there  were  several  defendants,  and  there  was  error  affecting 
only  one  who  had  a  separate  defense,  the  judgment  as  to  him 
might  he  reversed  and  a  new  trial  ordered,  leaving  the  filial 
judgment  to  stand  as  to  the  others.  This  review  of  the 
authorities  plainly  discloses  that  neither  at  common  .law  nor 
under  the  statute  had  the  General  Term  any  authority  to 
reverse  an  entire  judgment  and  grant  a  new  trial  as  to  one  of 
the  parties  and  affirm  it  as  to  the  remainder. 

The  respondent,  however,  contends  that  the  rnle  applicable 
to  suits  in  equity  is  different,  and  that  in  such  a  suit  a  decree 
may  he  reversed  as  to  some  of  the  parties  and  sent  back  for  a 
new  trial,  while  as  to  others  it  may  be  permitted  to  stand. 
That  there  are  cases  where  this  may  be  properly  done  in  an 
equity  action,  we  have  no  doubt.  Our  attention,  however, 
has  been  called  to  no  authority  which  sustains  the  doctrine 
that  where  there  is  error  which  requires  a  reversal,  the  jinlg- 
ment  can  be  properly  reversed  and  a  new  trial  granted  as  to 
some  of  the  defendants  and  affirmed  as  to  others,  unless  in  a 
case  where  their  interests  and  the  issues  between  them  are  so 
far  separate  that  upon  a  new  trial  the  issues  between  the 
plaintiff  and  the  defendants  as  to  which  it  is  affirmed  will  not 
be  involved  or  determined ;  so  that  there  cannot  l*  tw* 
different  and  inconsistent  judgments  upon  the  same  issue  ia 
the  action.  The  rule  in  this  respect  must,  we  think,  l>e  the 
same  in  a  Miit  in  equity  as  in  an  action  at  law.  If  the  subject 
or  isMie  as  to  which  a  new  trial  is  granted  is  so  far  separate 
and  distinct  from  the  other  issues  in  the  case,  is  one  in  which 
the  partv  in  whose  favor  it  is  granted  is  alone  interested  &» 
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that' any  judgment  that  may  be  rendered  upon  it  can  in  no  way 
affect  the  other  parties  who  are  joined  with  him,  then,  doubt- 
less, the  court  would  be  authorized  to  grant  a  new  trial  as  to 
one  and  affirm  as  to  the  otheus.     In  such  a  case  the  only 
parties  interested  are  the  plaintiff  and  the  defendants  as  to 
whom  the  new  trial  is  granted.     It  is  the  same  so  far  as  that 
issue  is  concerned  as  it  would  have  been  if  there  were  no 
other  parties  to  the  suit.     But  when  a  new  trial  is  granted  as  to 
an  issue  that  affects  all  the  parties,  and  when  all  are  interested 
in  any  judgment  that  may  be  rendered  thereon,  it  should  be 
either  entirely  reversed  or  affirmed  as  to  all  the  parties.     In 
such  a  case  the  court  has  no  authority  to  reverse  and  grant  a 
new  trial  as  to  part  and  affirm  as  to  the  others.     Any  other 
rule  would  result  in  conflicting  judgments  in  the  same  action, 
affecting  the  same  parties,  and   would  produce  a  degree  of 
confusion  and  uncertainty  that  would  render  the  proper  and 
orderly  administration  of  the  law  quite  impossible.     In  the 
language  of  Judge  Gray  in  Board  of  Underwriters  v.  Nat. 
Bank  (146   X.   Y.  04,67):     "Such   a   practice    cannot   be 
approved,  for  it  would  lead  to  the  utmost  confusion,  and  per- 
mit what  has  been  condemned  in  this  court ;  namely,  that  one 
portion  of  the  cause  could  be  sent  back  for  a  new  trial  and  that 
the  other  portion  might  be  brought  here.     If  the  judgment 
must  be  reversed  for  erro/,  the  error  necessarily  reverses  the 
entire  judgment  and  the  new  trial  must  be  as  to  the  entire 
claim.'" 

That  all  the  defendants  against  whom  the  judgment  in 
this  case  was  rendered  were  interested  in  the  issues  as  to  which 
the  new  trial  was  granted,  is  manifest.  Moreover,  the  plain- 
tiffs were  not  only  interested  in  the  judgment  awarded,  and 
that  it  should  bind  all  the  parties  to  the  action,  but  if  a  new 
judgment  was  to  be  rendered,  they  were  also  interested  in 
having  it  awarded  under  such  circumstances  as  would  make  it 
binding  upon  all  the  parties,  including  the  administrators  for 
whom  their  testator  became  surety,  and  the  guardian  of  the 
respondent  to  whom  the  funds  of  the  estate  were  paid. 

These  considerations  lead  to  the  conclusion  that  the  order 


1 


508  Matter  of  Randall.  [April 

Statement  of  case.  [Vol.  152.        | 


of  the  General  Term  reversing  the  original  judgment  as  to 
one  of  the  defendants  and  affirming  it  as  to  the  others,  was 
unwarranted,  and  that  upon  the  retrial  of  this  action  the 
referee  properly  held  that  Jhe  original  judgment  was  stil! 
binding  upon  all  the  parties,  and  the  plaintiffs  were  entitled 
to  the  relief  awarded.  Hence,  it  follows  that  the  judgment 
of  the  General  Term  reversing  the  judgment  entered  upon 
the  report  of  the  last  referee  should  be  reversed,  and  the 
judgment  entered  thereon  affirmed,  and  judgment  absolute 
rendered  against  the  respondent,  with  costs. 

All  concur,  except  IIaight,  J.,  not  sitting. 

Judgment  accordingly. 
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j!72       ^70  Caleb  Randall  (now  Deceased),  as  Administrator  of  the 

Estate  of  Harvey  Randall,  Deceased,  Continued  in  the 
Name  of  James  H.  Randall,  as  Administrator  of  Caleb 
Randall,  Deceased,  Appellant;  Jane  Randall  et  aL 
Respondents. 

1.  Surrogate  —  Jurisdiction.  The  general  powers  of  a  court  of 
equity  do  not  belong  to  a  Surrogates  Court.  (Code  Civ.  Pro.  §§ 2472. 
2481,  2743.) 

2.  Accounting — Disputed  Assignment  op  Distributive  Shabe. 
"When,  upon  an  accounting  in  Surrogate's  Court,  the  same  distributive 
share  is  claimed  by  two  persons,  one  by  original  title  and  the  other  bras 
assignment  apparently  valid,  resort  must  be  had  to  a  court  of  equity*.1 
settle  the  dispute. 

3.  Assignment  of  Distributive  Share  to  Administrator— SrW- 
gate  without  Powkk  to  Set  Aside,  on  Accounting.  A  Surrogate 
Court  has  not  power,  upon  the  final  settlement  of  the  accounts  of  *c 
administrator,  to  set  aside  or  treat  as  invalid  a  written  assignment.  toI.1 
upon  its  face  and  made  for  a  good  consideration,  whereby  one  of  the  wi: 
of  kin  has  assigned  to  the  administrator,  as  an  individual,  a  distributive 
share  in  the  estate;  but  the  question  of  the  validity  of  the  assignment  » 
for  a  court  of  equity. 

Mutti.r  of  Rnnrfall,  80  Hun,  229.  reversed. 

(Argued  March  IS,  1897  ;  decided  xVpril  20,  1897.) 
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Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
January  14,  1895,  which  affirmed  a  decree  of  the  Surrogate's 
Court  of  Washington  county. 

On  the  26th  of  April,  1890,  Harvey  Randall,  of  the  county 
of  Washington,  died  intestate,  leaving  as  his  next  of  kin  two 
brothers,  one  of  whom,  Caleb  Randall,  was  well  acquainted 
with  the  affairs  of  the  decedent,  and  five  sisters,  two  of  whom, 
Jane  and  Sarah  Randall,  had  resided  in  Michigan  for  a  long 
time  and  knew  but  little  about  the  property  left  by  their 
deceased  brother.  He  left  an  estate  consisting  of  real  prop- 
erty worth  about  $16,000  and  personal  estate  worth  $52,563.51. 
On  the  23d  of  August,  1890,  Caleb  Randall  was  appointed 
sole  administrator,  and  he  at  once  qualified  and  entered  upon 
the  discharge  of  his  duties  as  such.  September  17,  1891,  the 
administrator  voluntarily  filed  his  petition  for  an  accounting, 
and  citations  were  duly  issued  for  that  purpose.  Neither 
Sarah  nor  Jane  Randall  was  cited,  but  subsequently,  upon 
petition  to  the  surrogate,  they  were  allowed  to  intervene  and 
become  parties  to  the  proceeding,  against  the  objection  of  the 
administrator.  Upon  the  hearing  in  Surrogate's  Court  it 
appeared  that  during  the  summer  following  their  brother's 
death,  Jane  and  Sarah  Randall,  who  were  both  well  advanced 
in  years,  came  east  and  entered  into  negotiations  with  Caleb 
Randall  for  a  sale  to  him  of  their  respective  interests  in  the 
real  and  personal  property  of  the  decedent.  On  the  19th  of 
August,  1890,  four  days  before  Caleb  Randall  was  appointed 
administrator,  he  paid  to  Jane  Randall  the  sum  of  $5,500  in 
cash,  and  in  consideration  thereof  she  executed  and  delivered  to 
him  a  deed  dated  that  day,  reciting  a  consideration  of 
$1,600,  by  which  she  conveyed  to  him,  with  warranty,  all 
her  interest  in  the  real  estate  of  Harvey  Randall ;  and 
also  an  assignment  duly  signed  and  sealed  by  her,  reciting 
a  consideration  of  $3,900,  whereby  she  "  sold,  assigned,  trans- 
ferred and  set  over"  to  Caleb  Randall  all  her  "  right,  title  and 
interest  in  and  to  all  the  personal  property  and  estate  of  "  her 
deceased  brother,  Harvey  Randall,  "  as  heir  at  law,  next  of 
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kin,  or  otherwise,"  and  authorized  the  said  Caleb  Randall  "to 
collect  and  receive  the  same  and  every  part  and  parcel  thereof.'* 
These  papers  were  put  in  evidence  upon  the  trial  by  the  coun- 
sel for  Jane  Randall,  and  were  received  over  the  objection  of 
the  administrator.  A  similar  deed,  dated  October  7, 1S9G, 
from  Sarah  Randall  to  Caleb  Randall,  reciting  a  consideration 
of  $1,000,  and  a  similar  assignment  from  Sarah  to  Caleb,  of 
the  same  date,  reciting  a  consideration  of  $4,400,  were  received 
in  evidence  in  behalf  of  the  administrator,  who  proved  actual 
payment  in  cash  of  said  sums,  amounting  to  $6,o00.  Jane 
and  Sarah  both  claimed  that  these  papers  were  procured  from 
them  by  Caleb  through  the  false  and  fraudulent  representation 
that  all  the  property  left  by  Harvey,  both  real  and  personal, 
was  worth  but  £38,500,  and  much  evidence  was  given  by  them 
tending  to  support  this  claim.  Caleb  gave  a  different  version 
of  the  transaction,  claiming  that  it  was  a  fair  purchase  by  him 
of  the  interests  of  his  said  sisters,  made  upon  their  urgent 
solicitation,  and  based  upon  what  was  regarded  at  the  time  as 
a  fair  valuation.  The  surrogate  found  that  Caleb  Randall 
u  at  the  time  of  the  death  of  the  decedent,  knew  the  charac- 
ter, quality  and  value  of  the  property,  both  real  and  personal, 
of  which "  ho  u  died  seized,"  and  that  "  neither  Jane  tu>r 
Sarah  *  *  *  had  any  knowledge  of  the  value  "  thereof, 
"  except  such  as  was  acquired  by  them  from  the  statements  of 
the  administrator,  made  to  them  together  and  separately ;  that 
in  such  statements,  made  to  both  Sarah  and  Jane,  the  said 
Caleb,  for  the  purpose  of  obtaining  an  undue,  unjust  and 
wrongful  advantage  over  them,  represented  to  them,  and  each 
of  them,  that  the  value  of  both  the  real  and  personal  estate 
was  much  less  than  it  really  was,  and  that  it  was  of  much  less 
value  than  he  well  knew  it  to  be,  and  that  they,  and  each  of 
them,  relied  on  such  representations."  By  his  decree,  the 
surrogate,  without  formally  setting  aside  the  assignment^ 
ignored  them,  and  required  Caleb  Randall,  as  administrator, 
to  account  upon  the  same  basis  as  if  they  had  not  been  made, 
but  he  credited  the  amount  of  the  consideration  recited  in  the 
respective  as>ignment>  as  of  the  date  when  the  money  was  paid. 
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Upon  the  settlement  of  the  case,  he  was  requested  by  the 
administrator  to  find  "  that  Sarah  Randall,  a  sister  of  dece- 
dent, who  had  been  permitted  to  intervene  as  an  interested 
party  herein,  has  no  interest  in  this  matter,  she  having  sold 
and  assigned  all  her  interest  in  the  personal  estate  of  said 
decedent  prior  to  this  accounting.''  The  surrogate  refused  to 
so  find  and  the  administrator  excepted.  A  similar  request 
was  made  as  to  Jane  Randall,  which  the  surrogate  also  refused 
to  find,  and  an  exception  was  taken. 

Upon  appeal  to  the  General  Term  the  decree  of  the  surro- 
gate was  affirmed  upon  the  ground  that  the  administrator  had 
no  right  to  purchase  the  interests  of  Jane  and  Sarah  Randall 
for  his  own  benefit ;  that  the  attempt  so  to  purchase  inured  to 
the  benefit  of  the  remaining  heirs  and  next  of  kin  of  the 
decedent,  and,  as  they  did  not  appeal,  that  the  administrator 
had  not  been  injured  by  the  decree  of  the  surrogate  and  had 
no  cause  for  an  appeal  therefrom. 

Pending  the  appeal  to  the  General  Term  Caleb  Randall 
died  and  James  II.  Randall  was  appointed  his  administrator 
and  duly  substituted  as  a  party.  From  the  judgment  of 
affirmance  he  appeals  to  this  court. 

James  3L  Whitman  and  L.  Fraxer  for  appellant.  Surro- 
gates and  Surrogates'  Courts  derive  none  of  their  jurisdiction 
or  power  from  the  common  law,  but  must  find  the  warrant 
for  all  their  doings  in  the  Constitution  and  statutes.  {Stilwell 
v.  Carpe.ter,  59  N.  Y.  414;  Beean  v.  Cooper,  72  KY.  317; 
J/Sfjtjs  v.  Cragg,  S9  X.  Y.  479;  In  re  Underhtfl,  117  X.  Y. 
471 ;  Code  Civ.  Pro.  §  2472,  subds.  3,  4,  £  2743.)  The  only 
tribunal  which  could  avoid,  vacate  or  set  aside  the  assign- 
ments is  one  possessing  general  equity  powers.  {Be ran  v. 
Cooper,  72  X.  Y.  317;  I/arris  v.  Ely,  25  X.  Y.  13>;  K<nny 
v.  Jaekson,  1  Hagg.  \  05  ;  MrXuJty  v.  Hard,  72  X.  Y.  51 S; 
In  re  Wagner,  119  X.  Y.  28;  In  re  Pratjn,  141  X.  Y.  544; 
Sanders  v.  Soatter,  12f>  X.  Y.  193;  In  re  Monroe,  142  X. 
Y.  4S4.)  The  law  does  not  forbid,  though  it  does  not  look 
upon  with  favor,  a  purchase  by  a  trustee,  directly  of  his  cental 
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que  trunt.  (Lewin  on  Trusts  [8th  ed.],  487;  Perry  on  Trusts, 
§  19:,;  Cote*  v.  Trecothivk,  9  Ves.  244;  Gibson  \\  JeyezA 
Ves.  277 ;  Randall  v.  Errington,  10  Ves.  426 ;  WhiehcoU 
v.  Laurence,  3  Ves.  750;  Sanderson  v.  Tfa/fe;*,  13  Ves.  601: 
Ayliffe  v.  Murray,  2  Atk.  59 ;  Brown  v.  Croicelly  116  Mass. 
461 ;  £/mv*  v.  Uate/v^m,  63  X.  Y.  657.) 

8.  W.  Russell  for  respondents.  The  sisters  Jane  and  Sarah 
Randall,  not  having  been  included  in  the  citation,  and  having 
appeared,  were  properly  permitted  by  the  surrogate  to  inter- 
vene and  become  parties  to  the  accounting.  (Code  Civ.  Pro. 
§§  2514,  2728,  2729,  2730,  2731 ;  Clock  v.  Chadeagne,  10 
Hun,  97 ;  In  re  Martinez,  11  Abb.  [X.  C]  50 ;  In  re  Read, 
41  Hun,  95.)  The  administrator  admitted  his  liability  to 
account  by  his  petition  to  the  surrogate,  and  he  cannot,  there- 
fore, set  up  as  a  bar  that  he  had  settled  with  the  next  of  kin. 
(Kellett  v.  Rathbun,  4  Paige,  108.)  The  administrator  was 
not  discharged  from  accounting  by  a  written  receipt  in  full  of 
balance  as  one  of  the  next  of  kin,  nor  by  a  conveyance  by  oue 
of  the  next  of  kin  to  him.  {Harris  v.  Ely,  25  X.  Y.  13S ; 
In  re  Read,  41  Hun,  95.)  In  this  accounting  the  surrogate 
had  jurisdiction  to  settle  the  account  of  the  administrator, 
determine  the  amount  to  be  distributed,  the  persons  to  whom 
it  should  be  distributed,  and  to  direct  the  distribution  thereof 
to  the  persons  entitled  to  the  same,  according  to  their  respec- 
tive rights.  (Code  Civ.  Pro.  §  2472,  subds.  3,  4,  6,  §  2743; 
Harris  v.  Ely,  25  X.  Y.  138;  Tappan  v.  M.  E  Church,  3 
Dem.  187;  In  re  Orser,  4  Civ.  Pro.  Rep.  129;  In  re  York 
6  Civ.  Pro.  Rep.  245  ;  In  re  Read,  41  Hun,  95  ;  In  re  Fndrr- 
hill,  117  X.  Y.  471.)  The  surrogate  has  jurisdiction  to  hear 
and  determine  any  and  all  claims  in  which  the  executor  or 
administrator  is  interested.  The  fact  that  others  are  jointly 
interested  with  him,  or  that  he  has  acquired  an  additional 
interest  by  assignment  after  he  became  such,  does  not  affect 
the  authority  of  the  surrogate  to  adjudicate  in  regard  to 
it.  (Shakespeare  v.  Markham,  72  X.  Y.  400 ;  2  R  S.  8S, 
§33.) 
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Vann,  J.  The  question  presented  by  this  appeal  involves 
the  power  of  a  Surrogate's  Court,  upon  the  final  settlement 
of  the  accounts  of  an  administrator,  to  set  aside  or  treat  as 
invalid  a  written  assignment,  valid  upon  its  face  and  made  for 
a  good  consideration,  whereby  one  of  the  next  of  kin  assigned 
to  him,  as  an  individual,  a  distributive  share  in  the  estate. 

This  question,  which  was  not  passed  upon  by  the  learned 
General  Tenn,  has  led  to  some  difference  of  opinion  in  the 
courts.     Those  who  defend  the  jurisdiction  of  the  Surrogate's 
Court  rely  upon  section  2472  of  the  Code  of  Civil  Procedure, 
which  relates  to  the  general  jurisdiction  of  that  court  and 
confers  upon  it  the  power,  among  other  things,  "  to  direct 
and  control  the  conduct,  and  settle  the  accounts,  of  executors, 
administrators,  and  testamentary  trustees;    *   *   *   To  enforce 
the  payment  of  debts  and  legacies ;   the  distribution  of  the 
estates  of  decedents ;  and  the  payment  or  delivery,  by  executors, 
administrators,  and  testamentary  trustees,  of  money  or  other 
property  in  their  possession,  belonging  to  the  estate.    *    *    * 
To  administer  justice,  in  all  matters  relating  to  the  affairs 
of  decedents,   according  to  the  provisions  of    the  statutes 
relating  thereto.     *    *     *    This  jurisdiction  must  be  exer- 
cised in  the  cases,  and  in  the  manner,  prescribed  by  statute." 
Reliance,  to  some  extent,  is  had  upon  section  2481,  relating  to 
the  incidental  powers  of  the  surrogate,  which  authorizes  him 
"  in  court  or  out  of  court,  as  the  case  requires,"  to  issue  process, 
subpoenas    and  the  like;   to  adjourn,  punish  for  contempt, 
sign,  certify  and  exemplify  records,  and,  in  general,  to  regu- 
late the  practice  in  his  court.     Reference  is  made   in  par- 
ticular to  the  last  subdivision  of  the  section,  which  is  in  these 
words :  "  11.  With  respect  to  any  matter  not  expressly  pro- 
vided for  in  the  foregoing  subdivisions  of  this  section,  to  pro- 
ceed, in  all  matters  subject  to  the  cognizance  of  his  court, 
according  to  the  course  and  practice  of  a  court,  having  by  the 
common  law,  jurisdiction  of  such  matters,  except  as  otherwise 
prescribed  by  statute  ;  and  to  exercise  such  incidental  powers,  as 
are  necessary  to  carry  into  effect  the  powers  expressly  confer- 
65 
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red."  Section  2743,  as  it  Btood  before  the  amendment  of  1895,is 
also  cited,  and  is  as  follows :  "  Where  an  account  is  judicially 
settled,  as  prescribed  in  this  article,  and  any  part  of  the  estate 
remains,  and  is  ready  to  be  distributed  to  the  creditors,  legatees, 
next  of  kin,  husband,  or  wife  of  the  decedent,  or  their  assigns, 
the  decree  must  direct  the  payment  and  distribution  thereof 
to  the  persons  so  entitled,  according  to  their  respective  rights. 
If  any  person,  who  is  a  necessary  party  for  that  purpose,  hag 
not  been  cited  or  has  not  appeared,  a  supplemental  citation 
must  be  issued,  as  prescribed  in  section  2727  of  this  act 
Where  the  validity  of  a  debt,  claim  or  distributive  share  is 
not  disputed  or  has  been  established,  the  decree  must  deter- 
mine to  whom  it  is  payable,  the  sum  to  be  paid  by  Teason 
thereof,  and  all  other  questions  concerning  the  same.  With 
respect  to  the  matters  enumerated  in  this  section,  the  decreed 
conclusive  upon  each  party  to  the  special  proceeding,  who  w& 
duly  cited  or  appeared  ;  and  upon  every  person  deriving  title 
from  such  a  party." 

The  amendment  of  1895  is  not  now  important,  as  the  decree 
in  question  was  made  in  1893. 

The  main  reliance  of  the  respondents  is  upon  the  following 
cases :  Harris  v.  Ely  (25  N.  Y.  138) ;  Shakespeare  v.  Marl- 
ham  (72  K  Y.  400) ;  Matter  of  UnderhM  (117  N.  Y.  471}: 
Matter  of  Bead  (41  Hun,  95). 

In  Harris  v.  Ely  it  was  held  that  an  execntor,  who  bad 
never  accounted  in  any  way,  could  be  required  to  account 
upon  the  application  of  the  sole  devisee  and  legatee,  notwith- 
standing she  had  given  him,  without  the  actual  payment  of  any- 
thing, a  receipt  in  full  to  a  certain  date,  reciting  a  nominal  con- 
sideration, and  had  transferred  all  her  estate  to  him  upon  s 
passive  trust  under  an  ante-nuptial  settlement.  The  decision 
proceeded  upon  the  theory  that  as  there  had  been  no  account- 
ing, either  voluntary  or  judicial,  the  executor  still  held  the 
assets  as  executor  and  not  as  trustee.  The  court  said :  fc  I- 
was  important  to  the  legatee  to  ascertain  the  extent  of  tk 
property  which  she  had  in  the  estate  of  the  testator,  so  that  it 
might  be  known  what  was  in  the  hands  of  the  trustee  under 
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the  ante-nuptial  settlement.  This  could  only  be  ascertained 
by  a  settlement  or  an  accounting.  Suppose,  before  any  settle- 
ment or  accounting,  the  respondent  had  been  removed,  and  an 
executor  de  bonis  non  had  been  appointed  according  to  stat- 
ute :  could  there  be  any  doubt  but  that  the  new  executor  would 
have  been  entitled  to  the  assets  not  paid  out  to  the  creditors  or 
legatees  ?  *  *  *  There  was  not,  therefore,  such  a  merger 
of  titles,  when  the  respondent  became  trustee,  as  to  enable  him 
to  say  that  he  did  not  any  longer  hold  the  assets  as  executor, 
but  had  become  the  owner  of  them  in  his  character  as  trustee. 
*  *  *  It  does  not  follow  that  if  a  sum  should  be  found 
due  her  upon  the  taking  of  the  account  that  the  respondent 
would  be  ordered  to  pay  it  over  to  her.  The  nominal  trust 
continues  notwithstanding  the  late  statutes  concerning  mar- 
ried women,  and  the  decree  ought  probably  to  be  that  the 
executor  should  hold  the  amount  remaining  in  his  hands  as 
trustee  under  the  settlement."  While  the  language  of  the 
court  covered  a  somewhat  wider  Held  than  the  facts  of  the 
case,  all  that  was  decided  is  that  the  legatee,  under  the  pecu- 
liar circumstances,  was  entitled  to  an  accounting  from  the 
executor  in  order  to  learn  what  amount  he  held  for  her  as 
trustee. 

In  Shakespeare  v.  Markham  the  executor  presented  a  large 
claim  for  supporting  the  testator  during  his  last  years,  and  it 
was  held  that  under  the  provisions  of  the  Revised  Statutes  (2 
R.  S.  88,  §  33)  the  surrogate  had  jurisdiction  to  hear  and 
determine  the  claim  of  the  executor  against  the  estate,  even  if 
others  were  also  interested  in  it,  and  he  had  acquired  an  addi- 
tional interest  by  assignment  after  he  became  executor.  Sec- 
tion 33  of  the  Revised  Statutes  was  substantially  reproduced 
in  section  2739  of  the  Code,  which,  although  repealed  in  1893, 
was  re-enacted  in  section  2731. 

In  Matter  of  TJnderhill  it  was  simply  held  that  upon  an 
accounting  by  an  executor,  who  had  made  an  overpayment  to 
a  legatee,  the  surrogate  had  no  power  to  render  an  affirmative 
judgment  for  the  excess  in  favor  of  the  executor  and  against 
the  legatee. 
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Matter  of  Head,  decided  by  the  General  Term  of  the  late 
fifth  department,  clearly  supports  the  position  of  the  respond- 
ents, and  aside  from  certain  decisions  in  Surrogate's  Court, 
where  there  is  a  conflict  of  authority,  it  is  the  only  case  cited 
that  upholds  the  jurisdiction  of  that  court  to  exercise  the 
powers  of  a  court  of  equity  by  setting  aside  a  transfer  uf 
property  on  the  ground  of  fraud. 

There  are  many  authorities  relied  upon  by  the  appellant  to 
6how  that  the  decree  of  the  surrogate  is  illegal,  because  lie 
had  no  power  to  try  and  determine  the  question  of  fraudulent 
transfer. 

In  StillweU  v.  CarpenUr  (59  N.  Y.  414)  this  court  held 
that  a  surrogate  has  no  jurisdiction,  upon  the  final  accounting 
of  an  executor,  to  set  off  a  judgment  belonging  to  the  estate 
against  a  judgment  presented  as  a  claim  against  the  estate. 
The  court  through  Judge  Andrews  said  :  "  The  surrogate 
exercises  a  peculiar  and  limited  jurisdiction.  The  general 
powers  of  a  court  of  equity  do  not  pertain  to  the  Surrogate's 
Court,  and  the  power  to  enforce  the  set  off  of  mutual  judg- 
ments, which  is  exercised  upon  equitable  principles,  and  where 
the  right  often  depends  upon  complicated  facts  and  equities,  is 
neither  a  convenient  nor  necessary  one  to  be  lodged  with  the 
surrogate.  It  is  not  expressly  granted,  nor  does  he  take  it,  I 
think,  as  incident  to  the  specific  authority  conferred  upon 
him."  The  case  was  reargued  and  the  same  conclusion 
reached.  (62  N.  Y.  639.)  The  opinion  is  reported  in  full  in 
2  Abb.  N.  C.  238,  where  (p.  269)  Judge  Folger  said:  "The 
judgment  is  prima  facie  a  valid  and  subsisting  claim  against 
the  estate,  and  for  the  Surrogate's  Court  to  entertain  an  alle- 
gation of  the  set-off  and  to  hear  and  determine  the  existence 
of  it,  and  to  make  application  of  it,  is  to  exercise  power  which 
has  not  been  given  to  it.  The  claim  to  a  set-off  of  one  judg- 
ment against  another  is  a  matter  of  equitable  cognizance,  and 
is  treated  as  such  in  all  courts  which  have  the  power  to  enter- 
tain it.  *  *  *  The  Surrogate's  Court  has  not  such  power 
in  equity  as  enables  it  to  step  aside  from  its  duty  of  distribut- 
ing estates  of  deceased  persons  to  entertain   and  hear  and 
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determine  what  is  tantamount  to  an  action  in  equity  for  a  set- 
off and  application  of  different  judgments." 

In  Bevan  v.  Cooper  (72  N.  Y.  317)  the  surrogate  had 
adjudged  that  general  legacies  given  by  a  will  were  not  a 
charge  upon  real  estate,  and,  while  this  court  concurred  in  that 
conclusion,  it  reversed  the  decree  because  the  surrogate  had 
no  jurisdiction  to  decide  the  question.  The  court  said  :  "  The 
question  before  us  is  one  of  equitable  jurisdiction,  and  involv- 
ing considerations  and  range  of  judicial  power  in  its  deter- 
mination beyond  what  was  meant  to  be  conferred  upon  a  Sur- 
rogate's Court.  *  *  *  When  in  good  faith  an  executor 
resists  the  charging  of  a  legacy  upon  the  residuary  estate  in 
his  hands,  and  shows  that  there  exists  a  real  question  of  fact 
or  of  law  in  his  refusal  to  allow  it,  the  jurisdiction  of  the  sur- 
rogate ceases  or  has  not  attached.  It  is  for  the  appropriate  court 
of  law  or  equity  to  adjudicate  upon  the  matter.  When  deter- 
mined there,  the  surrogate  may  go  on  with  the  accounting,  or 
whatever  other  proceeding  was  before  him  when  the  question 
arose.  *  *  *  There  is  an  intimation  in  Harris  v.  Ely  (25 
N.  Y.  138,  142)  that  a  surrogate,  on  an  accounting,,  may  try 
the  validity  of  a  release,  but  the  remark  was  obiter,  and  it 
there  appears  {Kenny  v.  Jackson,  1  Hagg.  Ec.  105)  that  the 
ecclesiastical  court  in  England  had  not  that  power." 

In  McNulty  v.  Hurd  (72  K  Y.  518)  it  was  held  that  a 
judgment  against  a  decedent,  although  disputed  or  rejected  by 
his  personal  representatives,  need  not  be  6ued  over  in  order  to 
authorize  a  decree  for  its  payment  by  the  surrogate.  Through 
Chief  Judge  Church,  the  court  said  :  "  We  think  that  there 
is  a  distinction  between  judgments  against  the  testator  or 
intestate  and  other. claims.  A  judgment  is  an  adjudication  of 
the  rights  of  the  parties  in  respect  to  the  claim  involved.  It 
imports  absolute  verity.  It  cannot  be  disputed  in  the  sense 
contemplated  by  the  statute,  any  more  than  a  judgment  against 
the  administrators.  In  that  sense  it  is  final  and  conclusive. 
*  *  *  As  to  the  next  inquiry  above  suggested,  we  are  of 
the  opinion  that  the  surrogate  may  inquire  into,  and  pass  upon, 
payments  made  to  apply  upon  such  judgments,  and  determine 
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the  amount  due  thereon.  He  may  also  determine  who  is  tbe 
owner  of  the  judgment  and  entitled  to  the  money.  *  *  * 
Beyond  this,  the  surrogate  has  no  jurisdiction  to  try  and  deter- 
mine questions  in  respect  to  the  validity  of  judgments.  There 
may  be  grounds  for  setting  aside  judgments,  as  if  obtained  by 
fraud,  or  where  there  has  been  an  accord  and  satisfaction  ;  and 
there  may  be  other  grounds  for  relief  such  as  is  a  set-off  and  the 
like,  or  the  estate  of  the  deceased  may  be  entitled  in  equity  to  a 
release  or  discharge,  either  in  whole  or  in  part,  from  the  judg- 
ment, and  as  to  all  these,  I  can  find  no  warrant  in  the  statute 
for  the  exercise  of  jurisdiction  by  the  surrogate  to  adjudicate 
them.  To  affirm  such  a  power  wonld  open  the  door  to  a  wide 
field  of  jurisdiction  in  law  and  equity  by  Surrogates'  Courts, 
not  contemplated  by  the  statute,  inconsistent  with  the  limited 
powers  conferred,  and  in  some  cases  subversive  of  the  right 
of  trial  by  jury."  In  saying  that  a  surrogate  might  determine 
who  was  the  owner  of  a  judgment,  reference  was  doubtless 
had  to  the  legal  or  apparent  title,  where  there  was  no  dispute. 
Otherwise,  that  conclusion  would  subvert  the  basis  of  the 
decision  by  opening  the  door  to  equitable  jurisdiction  which  it 
sought  to  close. 

In  Matter  of  Wagner  (119  N.  Y.  28)  an  application  had 
been  made  to  compel  the  executor  to  file  an  inventory  and  ren- 
der an  account.  It  was  alleged,  in  answer  thereto,  that  the 
estate  had  been  settled,  "  and  a  receipt,  by  each  person  entitled, 
of  his  or  her  full  share,"  was  produced.  Judge  Gray,  speak- 
ing for  the  court,  said  :  "  I  think  we  should  hold  it  as  the  true 
exposition  of  the  law  in  such  cases,  where  an  application  is 
made  to  the  surrogate  for  an  order  compelling  the  executor  or 
administrator  to  file  an  inventory,  or  to  render  an  account, and 
it  appears,  in  answer  to  it,  that  the  applicant  can  have  no  right 
to  such  an  order,  by  reason  of  his  interest  having  been  satis- 
fied and  extinguished  by  a  settlement  and  distribution,  whether 
in  or  out  of  court,  or  barred  by  a  release,  or  otherwise,  and  the 
factum  of  a  settlement,  or  of  a  release,  or  any  act  constituting 
the  bar,  is  put  in  issue  by  the  reply  of  the  applicant,  thai 
the  surrogate  should  dismiss  the  petition  and  remit  the  appE- 
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cant  to  his  proceeding  in  a  court  having  general  equity  powers 
to  try  out  such  an  issue.  That  power  the  surrogate  does  not 
possess.  *  *  *  That  general  jurisdiction,  which  compre- 
hends such  a  power  as  to  nullify  and  set  aside  the  deeds  of 
parties  for  fraud,  is  not  comprehended  in  the  express  grant 
of  powers,  nor  is  it  incidental  to  the  particular  authority 
conferred." 

In  Sanders  v.  Soutter  (126  N.  Y.  193)  it  was  held  that  a 
Surrogate's  Court  has  no  power  to  annul  or  set  aside,  on  the 
ground  of  fraud,  a  release  executed  by  parties  interested  in 
the  estate  to  the  executors  thereof,  and  that  such  relief  could 
only  be  obtained  from  a  court  having  equity  powers  and  juris- 
diction. The  court,  through  Judge  O'Brien,  said  :  "  If,  when 
this  release  was  produced  before  the  surrogate,  the  plaintiff, 
who  was  a  party  to  the  proceedings,  could  have,  then  and 
there,  contested  its  validity,  and  could  have  given  proof  of  the 
fraud  now  alleged,  he  must  be  confined  to  that  remedy,  and 
cannot  be  permitted  to  maintain  an  independent  action  to  try 
a  question  which  he  should  have  tried  before  the  surrogate. 
Equity  will  not  interfere  to  set  aside  proceedings  in  an  action 
in  another  court  upon  charges  of  fraud  which  could  have 
been  tried  and  decided  in  that  action,  or  where  relief  is  open 
in  the  action  to  the  complaining  party  by  motion,  appeal  or 
otherwise.  *  *  *  The  complaint  would  not  present  a 
case  for  the  interference  of  equity  to  annul  the  release  and 
reinstate  the  proceedings  for  an  accounting,  except  for  the 
rule,  which  seems  to  be  well  settled  upon  authority,  that  the 
surrogate  was  without  power  to  try  the  question  of  fraud  in 
procuring  the  release,  or  to  pass  upon  its  invalidity,  on  account 
of  the  methods  claimed  to  have  been  used  in  procuring  it. 
The  Surrogate's  Court  possesses  such  jurisdiction  only  as  is 
expressly  conferred  by  statute,  or  necessarily  implied  from 
the  power  conferred,  and  that  does  not  include  the  power  to 
annul  or  set  aside  a  release  made  between  parties  interested 
in  an  estate  and  the  executors  on  the  ground  of  fraud.  In 
order  to  obtain  such  relief,  resort  must  be  had  to  a  court 
possessing  general  equity  powers  and  jurisdiction."     (See,  also, 
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Matter  of  Pruyn,  141  N.  Y.  544,  and  Matter  of  Monroe, 
142  N".  Y.  484.)  Some  of  the  decisions  were  made  under 
the  Revised  Statutes  and  others  under  the  Code  of  Civil  Pro- 
cedure, but  there  is  no  substantial  difference  between  the  old 
statute  and  the  new  with  reference  to  the  point  under  dis- 
cussion. They  establish  the  principle  that  the  general  powers 
of  a  court  of  equity  do  not  belong  to  a  Surrogate's  Court. 
Wliile  there  is  jurisdiction  to  settle  the  accounts  of  executors 
enforce  distribution  and  direct  payment  to  the  persons  entitled 
as  "  creditors,  legatees,  next  of  kin,  husband  or  wife  of  the 
decedent,  or  their  assigns,"  the  statute  impliedly  limits  the 
power  to  direct  payment  to  those  cases  "  where  the  validity 
of  a  debt,  claim  or  distributive  share  is  not  disputed,  or  has 
been  established."  Otherwise  the  words  thus  quoted  from 
section  2743  would  be  unnecessary,  for  if  the  power  existed 
to  decree  payment  where  there  was  a  dispute,  it  would  clearer 
exist  where  there  was  no  dispute.  It  cannot  be  denied  that 
a  distributive  share  of  an  estate  may  be  transferred  by  assign- 
ment, for  the  statute  recognizes  the  right,  and  where  the 
validity  of  the  assignment  is  undisputed,  the  court  may  decree 
distribution  accordingly.  When,  however,  the  validity  of  the 
assignment  is  attacked  on  the  ground  that  it  was  procured  by 
fraud,  a  question  is  presented  requiring  for  its  determination 
the  general  power  of  a  court  of  equity  and,  in  some  cases  the 
trial  of  issues  by  a  jury.  The  Surrogate's  Court  was  not 
created  for  that  purpose  aud  has  not  been  given  that  power. 
It  is  not  claimed  that  such  power  has  been  expressly  conferred, 
and  the  argument  in  favor  of  its  existence,  by  implication,  t* 
opposed  by  the  current  of  authority,  as  well  as  the  iinpruia- 
bility  that  the  legislature,  in  view  of  the  trend  of  judicial 
decisions,  would  leave  to  inference  a  subject  of  such  moment. 
When,  therefore,  upon  an  accounting  in  Surrogate's  Court 
the  same  distributive  share  is  claimed  by  two  persons,  one  by 
original  title  and  the  other  by  an  assignment,  apparently 
valid,  resort  must  be  had  to  a  court  of  equity  to  settle  the 
dispute,  for  the  surrogate  is  without  power  to  determine  the 
question.     A  genuine  controversy  as  to  the  validity  of  the 
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assignment  prevents  the  surrogate  from  directing  payment  to 
either  claimant  until  the  one  or  the  other  has  "  established  " 
his  claim  before  the  proper  tribunal. 

We  think  that  the  learned  surrogate  exceeded  his  powers 
when  he  disregarded  and  practically  set  aside  the  written 
assignments,  made  by  Jane  and  Sarah  Randall,  of  their  dis- 
tributive shares  in  the  estate  of  the  decedent.  The  judgment 
of  the  General  Term  and  the  decree  of  the  surrogate,  so  far 
as  appealed  from,  should,  therefore,  be  reversed,  with  costs, 
and  the  matter  remitted  to  the  Surrogate's  Court  of  Washing- 
ton comity,  with  directions  to  proceed  in  accordance  with  this 
decision,  and  with  leave  to  grant  a  6tay  of  proceedings  for  a 
reasonable  time  to  enable  the  respondents  to  establish  their 
rights  by  an  action  in  the  Supreme  Court. 

All  concur. 

Judgment  reversed. 

Santi  Peri,  Respondent,  v.  The  New  York  Central  and 
Hudson  River  Railroad  Company,  Appellant. 

1.  Attorney  and  Client — Enforcement  of  Attorney's  Lien  a 
Special  Proceeding  —  Appeal  from  Final  Order.  An  application 
by  the  attorney  of  record  of  the  plaintiff  in  an  action,  to  vacate  a  satisfac- 
tion of  judgment  executed  by  the  client  and  to  enforce  the  judgment 
by  execution  to  the  extent  of  the  attorney's  lien  thereon,  based  upon  facts 
wholly  distinct  from  those  passed  upon  on  the  trial  of  the  action,  is  a 
special  proceeding  and  not  a  motion  in  the  action;  and,  hence,  an  order  of 
the  Appellate  Division,  affirming  an  order  granting  the  application,  is 
appealable  to  the  Court  of  Appeals,  as  an  order  finally  determining  a 
special  proceeding.     (Const,  art.  6,  §  9;  Code  Civ.  Pro.  §  190,  subd.  1.) 

2.  Notice  of  Claim  of  Lien  not  Necessary  —  Code  Civ.  Pro.  §  66. 
It  is  not  necessary  for  an  attorney  to  give  notice  of  his  claim  to  the  other 
party  or  his  attorney,  in  order  to  protect  the  lien  for  his  fees  and  disburse- 
ments upon  a  judgment  in  his  client's  favor,  given  him  by  section  66  of 
the  Code  of  Civil  Procedure,  as  amended  in  1879. 

3.  Settlement  without  Knowledge  of  Attorney.  The  attorney's 
lien  given  by  section  66  of  the  Code  of  Civil  Procedure  is  a  statutory  lien, 
of  which  all  the  world  must  take  notice,  and  any  one  settling  with  a  plain- 
jtiff  without  the  knowledge  of  his  attorney,  does  so  at  his  own  risk. 

4.  Protection  of  Attorney  by  Court.  The  statutory  attorney's  lien 
operates  as  security,  and  if  a  settlement  is  entered  into  by  the  parties  in 
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disregard  of  it  and  to  the  prejudice  of  the  plaintiff's  attorney,  by  reason  of 
the  insolvency  of  his  client,  or  for  other  sufficient  cause,  the  court  will 
interfere  and  protect  its  officer  by  vacating  the  satisfaction  of  judgment 
and  permitting  execution  to  issue  for  the  enforcement  of  the  judgment  to 
the  extent  of  the  lien,  or  by  following  the  proceeds  in  the  hands  of  third 
parties,  who  received  them  before  or  after  judgment  impressed  with  the 
lien. 

5.  Control  of  Attorney  by  Court.  If  a  plaintiff's  attorney  seeks  to 
take  an  unfair  advantage  of  a  desire  of  parties  to  settle,  he  is,  as  an  officer 
of  the  court,  under  its  control,  and  will  be  confined  in  his  lieu  to  his  tax- 
able costs  and  such  additional  amount  as  he  may  be  able  to  duly  establish 
by  agreement,  express  or  implied. 

Pen  v.  JV:  Z.  C.  &  H.  R.  R.  R.  Co.,  12  App.  Div.  625,  affirmed. 

(Argued  March  15,  1897;  decided  April  20,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  28,  1896,  which  affirmed  an  order  of  the  Special 
Term  vacating  the  satisfaction  of  a  judgment  entered  herein 
for  the  plaintiff  and  directing  the  sheriff  to  enforce  such  judg- 
ment to  the  extent  of  the  lien  of  the  plaintiff's  attorneys  thereon. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

James  F.  Gluck  for  appellant.  The  amount  awarded  to 
the  plaintiff's  attorneys  is  not  in  accordance  with  the  undis- 
puted evidence,  hut  is  directly  contrary  thereto.  (Fmrler  v. 
Cal/an,W2  X.  Y.  397;  Tuttle  v.  Village  of  Cortland,  *\ 
Wkly.  Dig.  528  ;  Root  v.  Van  Duzen,  32  Hun,  63 ;  Stahl  v. 
Wadsworth,  13  Civ.  Pro.  Rep.  32  ;  Kale  v.  Kale,  9  Civ. Pro. 
Rep.  241;  Oil  well  v.  Verdenhalven,  7  N.  Y.  Supp.  Wl; 
Keane  v.  Kearny  86  Hun,  159.)  The  evidence  does  not  war- 
rant a  finding  in  favor  of  a  lien  by  the  plaintiff's  attorneys  for 
any  sum  except  for  taxable  costs  ;  because,  even  assuming  that 
a  valid  lien  for  one-half  of  the  amount  of  any  settlement 
existed  by  contract  between  the  plaintiff  and  his  attorneys,  no 
notice  thereof  prior  to  settlement  was  ever  served  upon  the 
defendant ;  and  in  such  case  the  defendant  was  at  liberty  to 
settle  with  the  plaintiff  without  incurring  any  liability  except 
for  taxable  costs.  (  Wright  v.  Wright,  70  K  Y.  98  ;  Jferttf 
v.    Graves,  L.  R.   [7  Q.  B.]   499;  Hullock   on   Casts,  ,525; 
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Williams  v.  Carmichad,  1  Doug.  100 ;  Beed  v.  Dupper,  6 
T.  R.  371 ;  Schoale  v.  Noble,  1  H.  B.  23  ;  Funnan  v.  Gibson, 
3  Atk.  720 ;  Ormerod  v.  Tate,  1  East.  464  ;  Wilkins  v.  Batr 
terman,  4  Barb.  47 ;  People  ex  rel.  v.  N.  Y.  Co?n.  P.,  13 
Wend.  652 ;  Martin  v.  Hawks,  15  Jolm6.  405.)  The  evi- 
dence does  not  warrant  the  finding  of  law  by  the  referee  that 
plain  tiff's  attorneys  had  a  valid  and  binding  agreement  between 
them  and  the  plaintiff,  that  for  their  services  rendered  and  to 
be  rendered  in  said  action,  they  were  to  receive  one-half  of  the 
damages  and  also  all  of  the  costs  and  interest  on  the  judg- 
ment. {Krekeler  v.  ThauU,  49  How.  Pr.  138 ;  Buckley  v. 
Buckley,  45  N.  Y.  S.  R.  827;  Jerome  v.  Boeram,  1  Wend. 
293 ;  In  re  BUakley,  5  Paige,  311 ;  Cork  v.  Bitter,  4  E.  D. 
Smith,  253 ;  Dwight  v.  Doda,  12  Wkly.  Dig.  302  ;  Story  on 
Agency,  §  25 ;  Davis  v.  Peck,  54  Barb.  435 ;  Ayrault  v. 
Chamberlin,  26  Barb.  83.)  This  proceeding  cannot  be  main- 
tained, for  the  reason  that  the  preliminary  action  requisite  to 
liquidate  the  amount  due  between  the  attorneys  and  client  has 
not  been  instituted.  (BaiUy  v.  Murphy,  136  N.  Y.  50.) 
Equitable  considerations  do  not  favor  a  liberal  interpretation 
of  the  alleged  contract  in  favor  of  the  plaintiff's  attorneys. 
(  Whittaker  v.  N.  Y.  C.  &  II  B.  It  B.  Co.,  2  Civ.  Pro. 
Rep.  194.) 

George  IF.  Cothran  for  respondent.  The  appeal  is  from 
an  order  and  not  a  judgment.  (Code  Civ.  Pro.  §§  767,  768  ; 
In  re  Beynolds,  77  X.  Y.  631.)  The  compensation  of  an 
attorney  is  now  regulated  by  agreement  between  the  attorney 
and  his  client,  and  where  there  is  an  agreement  fixing  the 
amount  of  such  compensation,  the  attorney  has  a  lien  upon 
the  cause  of  action  of  the  plaintiff,  and  upon  any  judgment 
recovered  by  the  plaintiff  in  the  action  for  the  amount  of  such 
compensation,  and  such  lien  cannot  be  affected  by  any  settle- 
ment between  the  parties  to  the  action  without  the  attorney's 
consent.  (Code  Civ.  Pro.  §  66;  Keeler  v.  Keller,  21  N.  Y. 
S.  R.  666;  Forstman  v.  Schnlting,  35  Hun,  504  ;  W/ti(aker 
v.  N.  Y.  &  II  B.  B.  Co.,  3  N.  Y.  S.   R.  937 ;  Lansing  v. 
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Ensign,  62  How.  Pr.  363  ;  Kaufman  v.  Keenan,  18  N.  Y. 
S.  R.  933  ;  Chester  v.  Jumel,  24  N.  Y.  S.  R.  215.)  Notice 
of  an  attorney's  lien  is  unnecessary.  (Coughlin  v.  N.  T. 
C.  A  II.  B.  B.  B.  Co.,  71  N.  Y.  443 ;  Code  Civ.  Pro.  §  66; 
Quintan  v.  Birge,  43  Hun,  483;  A.  P.  Co.  v.  Van  Orden, 
64  How.  Pr.  79  ;  Kaufman  v.  Keenan,  18  N.  Y.  S.  R.  933; 
Pooh  v.  BeUha,  131  N.  Y.  200 ;  Bailey  v.  Murphy,  136  X.  T. 
50;  Ilarwood  v.  La  Grange,  137  N.  Y.  538;  Coster  v.  G.P., 
etc.,  Co.,  5  Civ.  Pro.  Rep.  146.)  If  it  were  necessary  to  give 
notice  to  protect  the  lien  of  the  attorneys,  such  notice  was 
seasonably  given  in  this  case.  {Mann  v.  D.  &  II.  C.  Co.,  91 
N.  Y.  495 ;  Coppins  v.  N.  Y.  C.  cfe  H.  It.  B.  B.  Co.,  48 
Hun,  292  ;  122  N.  Y.  557;  Harvey  v.  iV.  Y.  C.  <&  II.  B.  R. 
B.  Co.,  19  Hun,  556.)  The  proper  remedy  has  been  pursued. 
(Boberts  v.  U.  K  B.  It.  Co.,  84  Hun,  437 ;  Guliano  v. 
Whitenack,  9  Misc.  Rep.  562  ;  Canary  v.  Bussett,  63  N.  Y. 
S.  R.  740 ;  Hommeyer  v.  Beere,  13  Civ.  Pro.  Rep.  169.) 

Bartlett,  J.  This  proceeding  was  instituted  by  the  attor- 
neys for  the  plaintiff  to  enforce  their  lien  upon  the  judgment 
The  plaintiff  recovered  judgment  against  the  defendant  for 
damages  sustained  by  personal  injuries  for  $5,000  and  costs. 

The  jury  brought  in  a  verdict  for  $10,000,  and  the  trial 
judge  reduced  it  one-half.  After  the  sheriff  had  levied  upon 
sufficient  property  to  satisfy  the  claim  and  the  General  Term 
had  affirmed,  the  plaintiff,  without  knowledge  of  his  attor- 
neys, assigned  the  judgment,  and  thereafter  a  settlement  was 
effected  for  the  sum  of  £4,200,  which  was  paid  to  the  assignee, 
who  was  an  attorney  at  law. 

The  plaintiff  was  an  ignorant  Italian  laborer  and  unable  to 
speak  the  English  language.  The  assignee  paid  to  a  creditor 
of  the  plaintiff  the  sum  of  $2,200,  of  which  the  plaintiff  was 
to  receive  $1,200,  and  the  balance  of  $2,000  was  retained  by 
the  assignee. 

The  referee  found  that  the  plaintiff  was  wholly  insolvent 
except  as  to  the  amount  of  money  paid  him  out  of  the  pro- 
ceeds of  the  judgment,  and  that   within  a  few  days  after 
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receiving  the  money  he  left  this  country  and  returned  to  Italy, 
where  he  still  remains. 

About  the  time  the  action  was  commenced  plaintiff  exe- 
cuted, acknowledged  and  duly  delivered  an  agreement  in 
writing  with  one  of  the  plaintiff's  attorneys,  to  the  effect  that 
he  would  advance  all  money  for  expenses  and  pay  to  the  attor- 
ney one-half  of  all  that  he  should  recover  in  addition  to  the 
costs,  disbursements  and  interest.  He  further  covenanted 
that  he  would  not  settle  the  action  unless  his  attorney  was 
present. 

The  attorney  of  record  for  the  defendant  resided  in  the 
city  of  New  York,  and,  as  the  venue  was  laid  in  Erie  county, 
all  the  papers  in  the  action,  after  issue  joined,  were  sent  to  a 
firm  of  attorneys  in  Buffalo,  who  thereafter  acted  as  the 
representatives  of  the  New  York  attorney. 

More  than  a  year  before  the  settlement  the  plaintiff's  attor- 
ney served  upon  the  Buffalo  attorneys  the  following  paper : 
u  Please  take  notice  that  we  have  a  lien  for  one-half  of  any 
judgment  or  settlement  recovered  in  the  above-entitled  action, 
and  for  the  costs  and  interest."  This  was  in  March,  1894, 
and  before  the  General  Term  had  affirmed  the  judgment. 

In  this  proceeding  the  Special  Term  appointed  a  referee  to 
take  proof  of  the  facts  and  circumstances  of  the  matters  set 
forth  in  the  papers  read  iu  support  of  and  in  opposition  to 
the  application,  with  direction  to  report  the  testimony,  together 
with  his  findings  of  fact  and  conclusions  of  law  to  the  court. 
The  referee  found  the  facts  in  detail  and  stated  his  conclu- 
sions of  law,  that  the  agreement  was  binding  and  the  plaintiff's 
attorneys  were  entitled  to  the  amounts  therein  provided  for, 
and  by  virtue  of  section  66  of  the  Code  of  Civil  Procedure 
had  a  lien  upon  the  judgment  for  the  sum  so  found  due,  and 
were  entitled  to  an  order  vacating  the  satisfaction  of  the  judg- 
ment and  to  enforce  it  by  execution  to  the  extent  of  their 
lien.     The  referee  submitted  with  his  report  an  opinion. 

The  Special  Term  also  wrote  an  opinion  and  confirmed  the 
report  of  the  referee,  and  the  Appellate  Division  affirmed  the 
order  of  confirmation. 
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A  preliminary  question  is  presented  by  a  motion  to  dismiss 
the  appeal,  made  by  plaintiffs  attorneys  on  the  ground  that 
the  order  appealed  from  does  not  finally  determine  a  special 
proceeding  under  art.  VI,  §  9  of  the  Constitution  and  section 
190,  subdivision  1,  Code  of  Civil  Procedure. 

The  plaintiffs  attorneys  insist  that  this  is  a  motion  in  the 
action,  and  that  the  order  entered  herein  is  not  appealable  to 
this  court. 

The  defendant's  counsel,  on  the  contrary,  urges  that  this  is 
a  special  proceeding  which  is  finally  determined  by  the  order 
in  question.  We  are  of  the  opinion  that  this  is  a  special  pro- 
ceeding and  cannot  be  regarded  in  any  proper  sense  as  a 
motion  in  the  action. 

At  the  time  this  proceeding  was  instituted,  the  action  bad 
been  tried,  judgment  entered  against  the  defendant  and  the 
same  had  been  paid  and  satisfied.  We  have  here  a  proceed- 
ing by  third  parties  against  the  defendant  upon  other  issue* 
than  those  framed  in  the  action  and  relating  to  a  lien  arising 
out  of  a  state  of  facts  wholly  distinct  from  those  passed  upon 
at  the  trial. 

This  proceeding,  which  is  invoked  by  the  plaintiffs  attorney, 
is  in  place  of  an  action  to  set  aside  the  satisfaction  of  the 
judgment.  It  is  conducted  as  if  it  were  an  independent 
action.  In  this  instance  a  referee  took  a  large  amount  of 
testimony  and  reported  thirty -six  findings  of  fact  and  four  con- 
clusions of  law. 

It  would  be  an  anomaly  to  hold  that  a  proceeding  of  this 
nature  is  a  motion  in  the  action.  The  motion  to  dismiss  the 
appeal  is  denied. 

Coining  to  the  merits,  it  is  the  contention  of  the  defendant'? 
counsel  that  while  the  statute  gives  an  attorney  a  lien  for  hi? 
fees  and  disbursements  upon  a  judgment,  he  can  protect  him- 
self only  by  notice  to  the  defendant,  or  at  least  to  his  attorney 
of  record. 

Prior  to  18 79,  section  66  of  the  Code  of  Civil  Procedure 
simply  regulated  the  agreement  an  attorney  might  make  in 
relation  to  his  compensation  for  services;  it  read  as  follows: 
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"The  compensation  of  an  attorney  and  counsellor  for  his  sen- 
ices  is  governed  by  agreement,  express  or  implied,  which  is  not 
restrained  by  law." 

The  courts  in  construing  this  section  held  that  an  attorney 
in  order  to  protect  his  lien  must  give  notice  of  his  claim.  In 
1879  the  legislature  added  these  words  to  the  section :  "  From 
the  commencement  of  an  action  or  the  service  of  an  answer 
containing  a  counterclaim,  the  attorney  who  appears  for  a  party 
has  a  lien  upon  his  client's  cause  of  action  or  counterclaim, 
which  attaches  to  a  verdict,  report,  decision,  or  judgment  in 
his  client's  favor,  and  the  proceeds  thereof  in  whosoever  hands 
they  may  come ;  and  cannot  be  affected  by  any  settlement 
between  the  parties  before  or  after  judgment." 

This  language  is  very  comprehensive  and  creates  a  lien  in 
favor  of  the  attorney  on  his  client's  cause  of  action,  in  what- 
ever form  it  may  assume  in  the  course  of  the  litigation,  and 
enables  him  to  follow  the  proceeds  into  the  hands  of  third 
parties,  without  regard  to  any  settlement  before  or  after 
judgment. 

This  is  a  statutory  lien  of  which  all  the  world  must  take 
notice,  and  any  one  settling  with  a  plaintiff  without  the  knowl- 
edge of  his  attorney,  does  so  at  his  own  risk.  {Coster  v. 
Greenpoint  Ferry  Co.,  5  Civ.  Pro.  Rep.  146 ;  affirmed  with- 
out opinion,  98  N.  Y.  660.) 

It  is  urged  by  the  defendant's  counsel  that  this  construction 
of  the  section  is  against  public  policy,  as  the  law  favors  settle- 
ments; that  the  plaintiff's  attorney  might  refuse  to  disclose 
his  lien,  and  thereby  stand  in  the  way  of  settlement,  and 
compel  parties  to  litigate  who  desired  to  compromise  their 
differences. 

This  criticism  overlooks  the  fact  that  the  existence  of  the 
lien  does  not  permit  the  plaintiff's  attorney  to  stand  in  the  way 
of  a  settlement. 

The  client  is  still  competent  to  decide  whether  he  will  con- 
tinue the  litigation,  or  agree  with  his  adversary  in  the  way. 

The  lien  operates  as  security,  and  if  the  settlement  entered 
into  by  the  parties  is  in  disregard  of  it  and  to  the  prejudice  of 
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plaintiff's  attorney,  by  reason  of  the  insolvency  of  his  client, 
or  for  other  sufficient  cause,  the  court  will  interfere  and  pro- 
tect its  officer  by  vacating  the  satisfaction  of  judgment  and 
permitting  execution  to  issue  for  the  enforcement  of  the  judg- 
ment to  the  extent  of  the  lien,  or  by  following  the  proceeds  in 
the  hands  of  third  parties,  who  received  them  before  or  after 
judgment  impressed  with  the  lien.  (Pooh  v.  Belcha,  131 
N.  Y.  200 ;  Bailey  v.  Murphy,  136  N.  Y.  50 ;  Lee  v.  F.  ft 
Company,  126  N.  Y.  at  page  587.) 

There  is  no  injustice  or  hardship  in  this  rule. 

The  settlement  of  a  litigation  ought,  in  fairness,  to  be  made 
with  full  knowledge  of  plaintiff's  attorney  and  under  condi- 
tions protecting  his  lawful  lien.  If  he  seeks  to  take  an  unfair 
advantage  of  a  desire  to  settle,  he  is,  as  an  officer  of  the  court, 
under  its  constant  scrutiny  and  control,  and  will  be  confined 
in  his  lien  to  his  taxable  costs  and  such  additional  amount  as 
he  may  be  able  to  duly  establish  by  agreement,  express  or 
implied. 

In  the  case  at  bar  the  undisputed  facts  show  that  this 
settlement  was  made  in  disregard  of  the  lien  of  plaintiffs 
attorneys,  with  full  knowledge  of  its  existence  and  in  reliance 
upon  the  technical  point  that  written  notice  of  the  lien  should 
have  been  served  either  on  the  defendant  or  its  attorney  of 
record  in  the  city  of  New  York,  instead  of  upon  the  firm  of 
Buffalo  attorneys,  who  had  actual  charge  of  the  litigation. 

Without  regard  to  the  point  that  no  notice  was  required,  we 
have  the  undisputed  facts  that  the  attorneys  who  actually 
represented  the  defendant  in  settling  the  judgment  had  notice 
in  writing  of  the  Hen,  and  that  the  plaintiff  is  without 
financial  responsibility  and  has  returned  to  Italy,  where  he 
still  remains. 

There  are  several  minor  points  taken  by  the  defendant's 
counsel  which  we  have  duly  considered,  but  find  nothing 
leading  to  a  reversal. 

The  order  appealed  from  should  be  affirmed,  with  coetsw 

AH  concur. 

Order  affirmed. 
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Thomas  F.  Mason,  as  Receiver  of  the  Widows  and  Orphans' 
Benefit  Life  Insurance  Company,  Appellant,  v.  Lydia 
Delphine  Henry  et  al.,  as  Executrix  and  Executors  of 
John  F.  Henry,  Deceased,  Respondents. 

1.  Insolvent  Corporations  —  Remedies  of  Receiver  against  Trus- 
tees, for  Waste.  The  receiver  of  an  insolvent  corporation  may  enforce 
the  liability  of  its  trustees  or  directors  to  make  good  the  loss  occasioned 
to  the  company  by  their  misapplication  of  its  assets,  either  by  an  action  at 
law  for  damages  or  by  an  action  in  equity  for  an  accounting. 

2.  Insolvent  Life  Insurance  Company  —  Action  by  Receiver 
against  Trustee  —  Concurrent  Jurisdiction  of  Law  and  Chancery. 
An  action  by  the  receiver  of  an  insolvent  life  insurance  company  to 
compel  a  trustee  to  account  for  assets  fraudulently  misapplied  by  him, 
involves  a  cause  of  action  of  which,  under  the  old  system,  the  courts  of 
law  and  of  chancery  had  concurrent  jurisdiction,  and  not  one  which  was 
solely  cognizable  by  the  Court  of  Chancery. 

3.  Limitation  of  Actions — Code  of  Procedure,  §  91,  Subd.  I. 
When  an  action  by  the  receiver  of  an  insolvent  life  insurance  company  to 
compel  a  trustee  to  account  for  assets  fraudulently  misapplied  by  him 
is  governed  by  the  former  Code  of  Procedure,  it  is  subject  to  the  six 
years'  limitation  prescribed  by  subdivision  1  of  section  91  of  that  Code, 
as  an  action  upon  a  "liability;"  and  is  barred  by  the  lapse  of  six  years 
between  the  misapplication  and  the  commencement  of  suit. 

4.  Code  of  Procedure,  §91,  Subd.  1:  Code  op  Civil  Procedure, 
g  $82,  Subd.  1.  The  distinction  is  to  be  observed  that  while  subdivision 
1  ot  the  six  years'  Statute  of  Limitations  in  the  Code  of  Procedure  (§  91) 
had  reference  to  an  action  upon  either  a  contract,  or  an  obligation,  or  a 
liability,  the  corresponding  subdivision  in  the  Code  of  Civil  Procedure 
(£  382;  has  reference  to  an  action  upon  an  obligation  or  liability  founded 
upon  contract. 

5.  Attributes  of  Receiver  of  Life  Insurance  Company.  The 
receiver  of  a  dissolved  insolvent  life  insurance  company  primarily  repre- 
sents the  company,  as  well  as  all  persons  interested  in  its  assets,  including 
the  policyholders,  and  possesses  whatever  rights  the  corporation  possessed 
and  might  have  enforced  against  its  trustees  for  misfeasance  in  office. 

6.  Receiver  and  Policyholders—  Misapplication  of  Reserve  by 
Trustee.  Even  if  an  action  brought  by  the  receiver  of  a  dissolved 
insolvent  life  insurance  company  to  compel  a  trustee  to  account  for  mis- 
applied moneys  of  the  reserve  fund  is  regarded  as  brought  by  him  exclu- 
sively as  the  representative  of  the  policyholders,  it  is  (if  governed  by  the 
Code  of  Procedure)  subject  to  the  six  years'  limitation;  and  the  cause  of 
action  must  be  deemed  to  have  accrued  at  the  misapplication  and  not  at 
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the  appointment  of  the  receiver,  where  the  misapplication  is  the  injury 
which  the  plaintiff  complains  of  as  accruing  to  the  policyholders. 

7.  Suspension  of  Statute  op  Limitations  —  Burden  op  Proof. 
When  an  answer  sets  up  the  Statute  of  Limitations,  the  burden  is  cast  upon 
the  plaintiff  of  proving  how  the  running  of  the  statute  has  been  sus- 
pended, as,  by  the  non-discovery  of  fraud. 

Mason  v.  Henry,  88  Hun,  546,  affirmed. 

(Argued  March  10,  1897;  decided  April  30,  1897.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  January  28, 
1895,  which  reversed  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term  and 
granted  a  new  trial. 

The  plaintiff,  as  the  receiver  of  the  defunct  Widows  and 
Orphans'  Benefit  Life  Insurance  Company,  commenced  this 
action  against  the  defendants'  testator  to  compel  him  to  account 
for  the  property,  assets  and  effects  belonging  to  that  company 
and  which  were  in  the  possession,  or  under  the  control,  of  liira 
and  his  associates,  as  the  trustees  of  that  corporation  in  the 
month  of  November,  1871.  The  plaintiff  sets  forth  in  his 
complaint  a  number  of  facts  relating  to  that  company  and  to 
the  Mutual  Protection  Life  Insurance  Company ;  which  bear 
upon  their  management  and  their  financial  condition  in  Octo- 
ber, 1871.  It  shows  that  at  that  time  the  former  company, 
with  a  capital  of  $200,000,  had  a  surplus  as  to  its  policy  obli- 
gations and  that  the  latter  company,  with  a  capital  of  $100,000, 
was  insolvent  and  unable  to  meet  its  policy  obligations.  It 
sets  forth  the  proposal  by  the  trustees  of  the  "  Mutual  Protec- 
tion "  company  to  the  trustees  of  the  "  Widows  and  Orphans' " 
company  of  a  scheme  for  the  purchase  of  the  capital  stock  of 
the  latter  company  at  the  price  of  par  in  gold ;  the  resigna- 
tion, thereupon,  of  the  trustees  of  the  "  Widows  and  Orphans'  * 
company  ;  the  election  in  their  place  of  certain  persons,  desig- 
nated by  the  Mutual  Protection  Company,  and  the  transfer  oi 
the  business  and  reserve  under  cover  of  a  reinsurance  con- 
tract. It  alleges  that,  on  October  9th,  1871,  at  a  meeting  of 
the  board  of  trustees  of  the  "  Widows  and  Orphans' "  com- 
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pany,   the   proposition   for   the   purchase   of  the   stock    was 
.    accepted ;  that  on  October  19th,  1871,  certain  of  the  trustees 
of  the  "  Widows  and  Orphans' "  company,  at  a  meeting  held 
at  that  date,  resigned  their  positions  and  there  were  elected  in 
their  places  a  number  of  the  trustees  of  the  Mutual  Protection 
Company,  among  whom  was  the  defendant  Henry ;  that,  on 
November  9th,  1S71,  the  defendant  Henry  and  his  associates, 
acting  as  trustees  of  the  "  Widows  and  Orphans'  "  company, 
at  a  board  meeting  held  on  that  day,  confirmed  and  ratified 
the  minutes  of  the  proceedings  of  October  9th  and  19th ;  that, 
having  thus  obtained  control  of  the  "  Widows  and  Orphans'  " 
company,  these  new  trustees,  Henry  and  his  associates,  caused 
to  be  transferred  and  paid  to  the  "  Mutual  Protection  "  com- 
pany the  property  and  assets  of  that  company,  constituting  the 
reserve  on  the  policy  obligations,  and  that  therefrom  they 
caused  to  be  paid  out,  wrongfully  and  illegally,  large  sums  of 
money,  in  various  ways  particularly  set  forth  and  in  connection 
with  the  fraudulent  and  illegal  plan  of  October,  1S71.     It 
alleged  that  subsequent  to  the  election  held  on  October  19th, 
1871,  Henry  and  his  associates  suffered  and  permitted  the  u 
assets,  property,  etc.,  of  the  "Widows and  Orphans' "  company  ' 
to  be  wasted  and   misapplied,  and   the   policyholders  to  be  I 
plundered  and  defrauded ;   that,  by  reason  of  the  fraudulent  j 
and  illegal  acts,  doings,  proceedings,  etc.,  which  had  been  set 
out,  the  "Widows  and   Orphans'  '*  company  was  completely 
wrecked  and  ruined  ;  so  that  on  January  1st,  1872,  instead  of 
having  a  surplus  as  to  its  policy  obligations,  the  "  Widows 
and  Orphans'  "   company  had  a  large  deficit.     It  alleged  that 
by  reason  of  the  premises  the  "  Widows  and  Orphans' "  com- 
pany, its  policyholders  and  creditors,  had  sustained  damages 
in  the  sum  of  #400,000  and  upwards,  and  prayed  judgment 
decreeing  the  defendants'  intestate  to  be  chargeable,  as  a  trus- 
tee  of  the  "  Widows  and  Orphans' "  company,  and  adjudg- 
ing that  he  should  account  for  the  property  and  assets  of  that 
company.     The  only  defense  in  the  answer  which  need  be 
referred  to,  inasmuch  as  it  presents  the  only  question  to  be 
considered  upon  this  appeal,  is  that  the  cause  of  action  did 
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not  accrue  within  six  years  before  the  commencement  of  this 
action. 

The  trial  court  found,  among  other  things,  that  the  defend- 
ant Henry  was  liable  under  the  proofs,  and  directed  judg- 
ment against  him  for  the  amount  due  to  the  creditors  and 
policyholders.  He  found  as  facts,  that  the  misappropriation 
of  funds  and  the  acts,  which  constituted  the  cause  of  action 
herein,  accrued  in  November,  1871 ;  that  the  business  of  the 
u  Widows  and  Orphans'  '*  company  was,  in  fact,  abandoned  on 
or  about  the  18th  of  June,  1872,  and  that  this  action  was 
instituted  in  April,  1879.  Upon  appeal  from  the  judgment, 
so  recovered  by  the  plaintiff  against  the  defendant,  the  latter 
appealed  to  the  General  Term  of  the  Supreme  Court,  in  the 
first  department ;  where  a  reversal  of  the  judgment  and  ft 
new  trial  of  the  action  were  ordered.  The  plaintiff  thereupon 
appealed  to  this  court,  giving  the  usual  stipulation  for  judg- 
ment absolute  in  case  of  affirmance. 

William  C.  Trull  and  Raphael  J.  Moses  for  appellant. 
The  illegality  of  the  transactions  set  forth  in  the  complaint  k 
conceded,  but  if  questioned  they  are  supported  by  positive 
adjudications  upon  the  same  state  of  facts  as  these  now  pre- 
sented to  the  court.  {Pierson  v.  MeCurdy,  33  Hun  522: 
Pierson  v.  Morgan,  20  Abb.  [X.  C]  421;  Pierson  v.  C**k 
13  X.  Y.  Supp.  845;  Mason  v.  Cronl:,  125  X.  Y.  4M; 
Meade  v.  St.  Louis,  51  How.  Pr.  1 ;  Smith  v.  St.  M.  I  In*. 
Co.,  7  Tenn.  Ch.  727  ;  People  v.  E.  M.  I.  Ins.  Co.,  92  X.  Y. 
105  ;  Wardell  v.  P.  P.  Co.,  1U3  U.  S.  658  ;  Beers  v.  X  J". 
Z.  In*.  Co.,  20  X.  Y.  Supp.  788.)  The  plea  of  the  six  yei* 
clause  of  the  Statute  of  Limitations  should  have  been  over- 
ruled. (Brinehrhoff  v.  Post  wick,  99  X.  Y.  185;  Pitrms 
v.  Cronk,  13  X.  Y.  Supp.  845;  Pierson  v.  Morgan,  2<>  Al& 
[X.  C]  42* ;  Sand*  v.  Kimharh,  27  X.  Y.  US*;  Barthtt  v. 
Drew,  57  X.  Y.  587;  Hastings  v.  Drew,  76  X.  Y.9;  S*+ 
ger  v.  Upton,  91  U.  S.  56-60;  2  Story's  Eq.  Juris.  4*5:1 
Perry  on  Trusts,  299,  §  242;  Hill  on  Trustees,  172:  W3- 
lard's  Eq.  Juris.  610;  Butts  v.    Wood.  37  X\  Y.  318;  Eli* 
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v.  Matteson,  45  X.  Y.  22-26 ;  Robinson  v.  Smith,  3  Paige, 
223.)  The  judgment  in  this  action  being  confined  to  the  lia- 
bility for  unlawful  withdrawal  of  capital  stock  no  Statute  of 
Limitations  can  be  a  bar.  (1  E.  S.  art.  1,  chap.  18,  tit.  2, 
§  1 ;  L.  1853,  ch.  463.)  Even  if  the  six  years'  clause  of  the 
Statute  of  Limitations  applies  to  the  cause  of  action  set  forth 
in  the  complaint  and  established  upon  the  trial,  the  action  was 
brought  in  ample  time.  {Mason  v.  Cronk.  125  X.  Y.  504; 
Beach  v.  II.  21.  L.  Ins.  Co.,  47  Hun,  210.)  There  is  no 
finding  of  fact  or  of  law  upon  which  the  claim  that  this  action 
is  barred  bv  the  six  vears'  Statute  of  Limitations  can  be  sup- 
ported.  {Baker  v.  Lever,  67  X.  Y.  304;  King  v.  Blood- 
good,  7  Johns.  Ch.  122;  Bailey  v.  Glover,  21  Wall.  342.) 
The  opinion  of  the  General  Term  is  based  on  the  proposition 
that  the  plaintiff  had  concurrent  remedies  at  law  and  in 
equity,  the  legal  remedy  being  as  effectual  as  the  one  in 
equity.  This  is  error.  {People  v.  G.  M.  I.  Ins.  Co.,  91  X. 
Y.  1 74.)  The  opinion  of  the  General  Term  and  its  entire  rea- 
soning is  based  upon  the  mistaken  assumption  that  this  action 
was  brought  by  the  receiver  solely  as  the  representative  of 
the  corporation.     {O'Brien  v.  Fitzgerald,  143  X.  Y.  382.) 

Thomdike  Saunders  for  respondents.  This  action  is  barred 
by  the  Statute  of  Limitations.  (Code  Civ.  Pro.  §  414  ;  B ut- 
ter v.  Johnson,  111  X.  Y.  204 ;  O'Brien  v.  Fitzgerald,  143 
N.  Y.  377;  Hun  v.  Carey,  82  X.  Y.  65  ;  Angell  &  Ames  on 
Corp.  §§  312,  314  ;  Story's  Eq.  Juris.  £§  1285,  1286 ;  Mora- 
wetz  on  Corp.  £§  523,  525,  550,  562  ;  Atty.-Gen.  x.  G.  31.  L. 
Ins.  Co.,  77  X.  Y.  276;  IIubMl  v.  Medbury,  53  X.  Y.  102.) 
There  is  no  ground  for  the  reversal  of  the  General  Term 
judgment.  (Morawetz  on  Corp.  §§  523,  565,  787,  794,  796, 
867,  868;  Ettlinger  v.  Schumaker,  142  X.  Y.  189  ;  Hubbell 
v.  Medbury,  53  X.  Y.  102  ;  Greaves  v.  Gov.ge,  69  X.  Y.  157; 
Brinckerhoff  v.  Bostwick,  99  X.  Y.  193  ;  Porter  v.  Sabin, 
149  U.  S.  470;  People  v.  G.  M.  L.  Ins.  Co.,  91  X.  Y.  180; 
People  v.  S.  L.  Ins.  &  A.  Co.,  7S  X.  Y.  114;  Billings  v. 
Bobinson,  94  X.  Y.  415 ;  Atty.-Gen.  v.  G.  M.  L.  Ins.  Co., 
77  X.  Y.  272.) 
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Gray,  J.  The  reversal  of  the  judgment  by  the  General 
Term  was  upon  the  ground  that  the  action  was  barred  by 
the  Statute  of  Limitations,  which  was  in  operation  at  the  time 
of  its  commencement,  and  upon  this  appeal  the  only  question, 
argued  or  presented,  is  the  correctness  of  that  proposition. 

As  the  action  was  commenced  in  April,  1879,  it  came  under 
subdivision  3  of  section  414  of  chapter  4  of  the  Code  of  Civil 
Procedure,  which  excepts  from  its  provisions  the  case  of  an 
action  commenced  before  the  expiration  of  two  years  after  the 
act  took  effect ;  which  was  on  September  1st,  1877.  Section 
91  of  the  former  Code  is  alone  applicable  to  this  case.  That 
section  prescribed  a  limitation  of  six  years  for  u  an  action  upon 
a  contract,  obligation,  or  liability,  express  or  implied,  etc/" 
(Subdiv.  1) ;  or  for  "  an  action  for  relief  on  the  ground  of 
fraud,  in  cases  which  heretofore  were  solely  cognizable  by  the 
Court  of  Chancery ;  the  cause  of  action  in  such  cases  not  to  be 
deemed  to  have  accrued,  until  the  discovery  by  the  aggrieved 
party  of  the  facts  constituting  the  fraud  "  (Subdiv.  0).  The 
larger  limitation  of  ten  years,  prescribed  by  section  97  of  the 
former  Code,  does  not  apply ;  inasmuch  as  that  was  for  the 
case  of  "  an  action  for  relief,  not  hereinbefore  provided  for." 
The  claim,  which  the  receiver  has  sought  to  enforce  in  the 
present  action,  is  comprehended  within  the  provisions  of  sub- 
division 1  of  section  91 ;  for  it  rests  upon  the  liability  of  the 
defendant  Henry  to  make  good  the  loss  occasioned  to  the 
"  Widows  and  Orphans' "  company  by  the  wrongful  and  illegal 
doings  of  himself  and  his  associates  while  in  the  direction  of 
its  affairs.  Upon  the  facts  stated  in  the  complaint  the  receiver, 
as  the  representative  of  the  corporation,  might  have  sued  the 
defendant  in  the  form  of  an  action  at  law  for  the  damage!! 
resulting  from  his  misconduct ;  or  in  the  present  form,  whieh 
he  has  adopted,  of  an  equitable  action  to  compel  an  account- 
ing as  to  the  property  wasted  and  lost.  It  was  said,  in  the 
case  of  O'Brien  v.  Fitzgerald  (143  N.  Y.  377),  that, 4< the 
facts  as  pleaded  show  a  perfect  cause  of  action  at  law  in  favor 
of  the  receivers  as  representatives  of  the  bank  against  the  direct- 
ors for  misconduct  resulting  in  loss.     The  actual  aud  real  ret 
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tion  between  them  and  the  corporation  is  that  of  agents  acting 
for  their  principal,  (Hun  v.  Cary,  82  N".  Y.  65),  and  the  direct- 
ors may  be  sued  at  law  for  any  damages  caused  by  their 
culpable  misfeasance  or  non-feasance."  Under  the  old  sys- 
tems of  law  and  equity,  the  two  courts  had  concurrent  juris- 
diction over  such  a  cause  of  action  and  if  the  bar  of  the  stat- 
ute operated  at  law,  it  was  equally  effective  in  equity.  It  was 
held  in  Butler  v.  Johnson  (111  N.  Y.  204),  with  reference  to 
the  limitation  of  time  for  the  commencement  of  actions  before 
the  adoption  of  the  present  Code,  that  the  words  u  obligation, 
or  liability,  express  or  implied  "  meant  to  include  an  action 
which  might  formerly  have  been  prosecuted  in  either  court, 
upon  or  by  reason  of  such  obligation,  and  where  the  remedy 
would  have  been  adequate  in  either.  "  If  the  form  of  the 
remedy  chosen,"  as  it  was  there  said,  "  were  such  as  would 
formerly  have  been  cognizable  in  chancery,  yet  the  limitation 
applicable  to  the  remedy  at  law  would  apply."  The  Brincker- 
hoff  Cases  (99  N.  Y.  185),  which  are  referred  to  by  the  appel- 
lant, do  not  apply  to  the  present  case ;  because  they  came 
under  the  operation  of  the  present  Code  of  Civil  Procedure, 
which  uses  very  different  language  in  prescribing  the  limitation 
of  time  for  the  commencement  of  actions.  In  section  382  of 
the  present  Code  the  language  of  subdivision  one  is  so  changed 
as  to  refer  to  "  an  action  upon  a  contract  obligation  or  liability, 
express  or  implied  ;  "  that  is  to  say,  where  the  previous  statute 
had  reference  to  an  action  upon  either  a  contract,  or  an  obliga- 
tion, or  a  liability,  the  present  statute  refers  to  an  action  upon 
an  obligation  or  liability  founded  upon  contract.  The  effect 
of  the  changes  made  by  the  present  Code  would  clearly  seem 
to  be  to  bring  an  equitable  action,  which  seeks  a  judgment  for 
an  accounting  as  against  directors  or  trustees,  who  have  been 
unfaithful  to,  or  neglectful  of,  their  duties  as  such,  and  com- 
pelling them  to  make  good,  personally,  the  losses  sustained  to 
the  corporation,  within  the  provisions  of  section  3SS ;  where 
the  limitation  of  time,  for  an  action  not  especially  prescribed, 
is  ten  years. 

The  jurisdiction  of  the  courts  of  law  and  of  chancery  hav- 
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ing  been  concurrent,  with  respect  to  this  plaintiffs  cause  of 
action,  the  lapse  of  six  yeare,  between  the  time  when  the  mis- 
appropriation of  the  funds  and  the  acts  complained  of  took 
place  and  the  commencement  of  the  action,  was  a  complete 
bar  to  its  maintenance.  The  plaintiffs  case  cannot  be  helped 
out  by  the  provision  in  subdivision  6  of  section  91  of  the 
former  Code,  that  the  cause  of  action  should  not  be  deemed 
to  have  accrued  until  the  discovery  of  the  fraud  ;  inasmuch 
as  that  provision  had  reference  to  cases  "  solely  cognizable 
by  the  court  of  chancery."  The  case  of  Foot  v.  Farrinyton, 
(41  X.  Y.  164),  was  an  action  by  one  partner  against  another 
to  require  the  defendant  to  account  with  reference  to  his 
dealings  and  transactions  in  respect  to  the  partnership  ;  where 
it  was  charged  that  a  fraud  had  been  perpetrated  upon  the 
plaintiff  through  misrepresentations  and  concealments.  The 
effect  of  subdivision  one  of  section  91  of  the  former  Code  was 
carefully  considered  and  the  action  was  held  to  have  been 
barred,  because  not  "  commenced  within  six  years  from  the 
time  when  the  cause  of  it  actually  arose."  It  was  held  that 
the  cause  of  action  arose  out  of  a  liability,  express  or  implied, 
within  the  meaning  of  those  terms  as  they  were  made  use  of 
in  the  subdivision  of  the  section.  It  was  said  by  Judge 
Daniels,  delivering  one  of  the  opinions  of  the  court,  that "  the 
right  to  bring  the  suit  in  the  form  which  was  given  to  it, 
accrued  when  the  fraud  was  perpetrated ;  for  the  damages 
resulting  from  it  were  all  sustained  at  that  time.  And  for 
that  reason,  the  statute,  prescribing  the  time  within  which  the 
action  for  that  purpose  should  be  brought,  then  became  appli- 
cable to  the  cause  of  action  that  had  then  accrued,  within  the 
plain  meaning  of  the  law,  even  though  it  was  not  known  to 
the  person  entitled  to  enforce  it  against  the  defendant."  It 
was  also  held  in  that  case  that  the  action  was  not  one  for 
relief,  within  the  meaning  of  section  97 ;  as  that  section  wk 
only  applicable  to  such  cases  of  that  nature  as  had  not  been 
previously  provided  for. 

It  is  argued,  however,  by  the  appellant  that  the  policy- 
holders, to  the  extent  of  the  reserve,  were  the  equitable  owners 
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of  all  the  assets  of  the  "  Widows  and  Orphans' "  company  and 
that,  upon  the  dissolution  of  the  company,  they  had  the  right  to 
enforce  their  equitable  interests  in  the  reserve  and  that  right 
the  receiver  represented.     The  cause  of  action,  it  is  said,  is 
purely  equitable  in.its  character  and  the  receiver  represents 
the  policyholders  and  their  interests  in  prosecuting  it.     That 
proposition,  however,  is  not  altogether  correct.     The  receiver 
of  an  insolvent  corporation  represents  the  corporation,  which 
was  the  custodian  of  the  property  and  assets  for  the  benefit  of 
the  stockholders  and  creditors,  and  he,  also,  represents  those 
creditors  and  stockholders.     In  the  case  of  an  insolvent  life 
insurance  company,  he  is  the  trustee  of,  and  represents,  the 
creditors  and   all  interested   in  the  fund,   including  policy- 
holders.    (People  ex  rel.  Atty.-Gen.  v.  Security  Life  Ins. 
Co.,  71  N.  Y.  222;  77  N.  Y.  272.)     Primarily,  the  receiver 
stands  in  the  place  of  the  corporation  ;  placed  there  by  the 
court,  in  order  to  preserve  its  assets  and  property  and  to  do 
with  them  as  he  may  be  directed.     What  rights  the  corpora- 
tion possessed  and  might  enforce  against  its  directors  or  trus- 
tees, for  misfeasance  or  non-feasance  in  office,  the  receiver 
possesses.     The  position  of  a  stockholder  or  policyholder,  in 
proceeding  against  the  directors  or  trustees  of  a  corporation, 
would  be  quite  different  with  respect  to  the  form  of  remedy. 
He  could  not  sue  at  law,  but  must  sue  in  equity.     His  right 
of  action  is  purely  of  an  equitable  character.     Where  direct- 
ors or  trustees,  who  are  the  corporate  agents  in  the  transac- 
tion of  the  corporate  business,  have  committed  the  wrongful 
or  illegal  acts  from  which  injury  will  accrue,  or  has  accrued, 
to  the  corporate  property  and  assets,  a  court  of  equity  will 
entertain  jurisdiction  of  a  suit  by  a  stockholder,  or  policy- 
holder, in  his  own  name,  to  obtain  that  relief  which  the  cor- 
poration might  have  sued- for  itself.     But  the  argument  made 
use  of  by  the  appellant  in  this  respect  cannot  l>e  of  any  avail, 
in   any  light.     Because,  if    it  were  possible  to  regard    this 
action  as  one  brought  by  the  receiver  exclusively  in  the  char- 
acter of  a  trustee  for  and  representing  the  policyholders,  it 
would  still  be  subject  to  the  six  years'  limitation  prescribed  by 
63 
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the  statute  in  force  at  the  time  of  its  commencement.  There 
would  be  no  room  for  the  argument  that  the  cause  of  action 
accrued  only  upon  the  appointment  of  the  receiver.  The 
complaint  alleges  that  the  *•  Widows  and  Orphans' "  company 
was  "  completely  wrecked  and  ruined "  on  the  first  day  of 
January,  1872,  by  reason  of  the  fraudulent  and  illegal 
acts,  which  had  been  done  by  the  defendant  and  his  associate 
trustees,  in  November,  1S71  ;  whereby  the  assets  and  prop- 
erty of  the  company  had  been  wasted  and  misapplied  in 
the  ways  alleged  and  which,  according  to  the  findings  in  the 
case,  consisted  in  the  payments  of  moneys  from  the  reserve  of 
the  company,  in  execution  of  the  fraudulent  scheme  described, 
to  the  amount  of  $2S2,122.72,  for  the  purchase  of  the 
"  Widows  and  Orphans' "  stock ;  for  the  repayment  of 
moneys  borrowed  to  purchase  the  6tock ;  for  the  negotiation  of 
the  sale  of  the  stock  ;  for  commissions  for  negotiating  reinsur- 
ance contracts  ;  for  account  of  current  expenses  of  the  Mutual 
Protection  Company  and  as  dividends  on  the  "  Widows  and 
Orphans' "  stock,  the  company  being  insolvent.  It  is  obvious 
that  the  injury,  which  the  plaintiff  complains  of  as  accruing 
to  the  policyholders,  was  the  misapplication  of  the  reserve 
moneys  to  the  purposes  specified  ;  whereby,  upon  the  appoint- 
ment of  the  receiver,  the  assets  of  the  company  were  insuf- 
ficient to  meet  its  liabilities  to  its  policyholders,  to  the  extent 
of  the  sum  for  which  judgment  was  ordered  in  this  case.  This 
case  is  not  at  all  like  the  one  of  Mason  v.  Cronk  (125  X.  Y- 
4W) ;  which  was  an  action  upon  a  guaranty,  made  by  the 
president  of  the  Mutual  Protection  Company  and  others  to 
protect  the  contract  obligations  entered  into  by. the  "  Widows 
and  Orphans' "  company  with  its  policyholders.  That  guar- 
anty, upon  the  insolvency  of  the  u  Widows  and  Orphans' ?? 
company  and  the  appointment  of  a  receiver  of  its  property, 
became  an  asset  in  the  latter's  hands ;  altogether  a  different 
claim  from  the  one  in  the  present  action. 

The  only  other  point,  which,  it  is  necessary  to  notice  upon 
this  appeal,  is  that  which  is  made  by  the  appellant,  that  there 
is  no  finding  of  fact,  or  of  law,  upon  which  the  claim  that  this 
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action  is  barred  by  the  six  years'  Statute  of  Limitations  can  be 
supported.  The  appellant  argues  that  the  burden  was  upon 
the  defendants,  who  interposed  the  defense  of  the  statute,  to 
show  that  the  action  was  not  commenced  within  six  years  after 
the  cause  of  action  accrued  and,  as  it  would  not  accrue  until 
the  discovery  of  the  fraud,  a  finding  was  necessary,  to  help 
out  the  defense  that  such  a  discovery  was  made  prior  to  the 
appointment  of  the  receiver  in  March,  1877.  The  provision 
of  the  former  Code,  that  the  cause  of  action  should  not  be 
deemed  to  have  accrued  until  the  discovery  of  the  fraud,  was, 
however,  only  applicable  to  cases  theretofore  solely  cognizable 
in  Chancery.  But  the  answer  to  the  point  made  by  the  appel- 
lant is  that,  as  the  answer  sets  up  the  Statute  of  Limitations, 
the  burden  was  thereby  cast  upon  the  plaintiff  of  proving  that 
the  fraud  was  not  discovered,  until  within  six  years  of  the 
commencement  of  the  action.  If  this  were  not  60,  the  defend- 
ant would  have  to  prove  a  knowledge  in  the  plaintiff,  which, 
in  most  cases,  would  be  impossible.  The  burden  of  showing 
that  the  running  of  the  statute  had  been  arrested  ought  to  be 
upon  the  plaintiff ;  as  was  the  rule  in  equity.  A  carefully 
considered  opinion  in  Baldwin  v.  Martin,  (14  Abb.  [N.  S.]  9), 
discusses  this  question  quite  thoroughly.  In  the  complaint  in 
the  present  case,  it  appears  upon  its  face  that  more  than  six 
years  had  elapsed  since  the  misapplication  of  the  funds  of  the 
"  Widows  and  Orphans  "  reserve  occurred.  When  the  answer 
made  the  special  plea  of  the  Statute  of  Limitations,  it  became 
incumbent  upon  the  plaintiff  to  repel  the  presumption  of  the 
action  being  barred,  by  showiug  matter  in  avoidance.  The 
burden  was  upon  the  plaintiff  to  show  in  what  way  the  run- 
ning of  the  statute  had  been  suspended. 

The  views  expressed  lead  to  the  conclusion  that  the  order 
appealed  from  should  be  affirmed  and  that  judgment  abso- 
lute should  be  ordered  against  the  plaintiff  pursuant  to  hia 
stipulation. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 


\ 
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l«5    ^oaI      *^HE  -Berry  Harvester  Company,  Appellant,  v.  The  Waltee 
— — — -  A.   Wood    Mowing    and   Reaping    Machine    Company, 

Respondent. 

1.  Tripartite  Contract  —  Construction.  "Whether  the  right  or 
privilege,  conferred  by  the  promise  of  one  party  to  a  tripartite  contract, 
belongs  to  one  or  both  of  the  other  contracting  parties,  depends  upon  the 
intention  as  gathered  from  the  words  used,  read,  so  far  as  they  are  ambigu- 
ous, in  the  light  of  surrounding  circumstances. 

2.  Obligations  and  Rights  of  Parties.  Every  party  to  a  tripartite 
contract  is  bound  only  to  the  extent  of  the  promise  made  by  him,  and  any 
party  thereto  may  insist  upon  the  performance  of  every  promise  made  to 
him  or  for  his  benefit  by  the  party  or  parties  who  made  it. 

8.  Joint  and  Several  Promises.  When  a  promise  contained  in  t 
tripartite  contract  is  to  two  jointly,  a  single  act  of  performance  satisfies  it; 
but  when  it  runs  to  two  severally,  there  are  two  promises  in  fact  and  each 
must  be  performed. 

4.  Advantage  op  Promise  Confined  to  Promisee.  A  party  to  a 
tripartite  contract  can  take  no  advantage  of  any  stipulation,  whether 
express  or  implied,  made  by  another  party  with  the  third  party  only. 

5.  Action  for  Breach  of  Tripartite  Contract.  A  tripartite  con- 
tract having  been  made  by  a  corporation  owning  certain  patents,  a  manu- 
facturing corporation,  and  an  inventor,  concerning  the  perfecting, 
manufacture  and  sale  of  a  certain  machine,  held,  than  an  action  brought 
by  the  first  corporation  against  the  second,  to  recover  damages  for  an 
alleged  violation  of  the  contract  in  refusing  to  furnish  the  inventor  with 
the  means  of  continuing  his  experiments,  thus  rendering  it  impossible  for 
him  to  perfect  the  machine  contemplated  by  the  parties,  was  not  main- 
tainable—  it  appearing  that  the  contract  contained  no  such  stipulation  on 
the  part  of  the  defendant  with  the  plaintiff,  or  even  with  the  inventor,  as 
was  claimed  to  have  been  broken. 

Berry  Harvester  Co.  v.  Walter  A.  Wood  M.  &  R  M.  Co.,  84  Hun,  $07, 
affirmed. 

(Argued  March  24,  1897;  decided  April  20,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
February  25,  1895,  which  affirmed  a  judgment  entered  on  a 
verdict  for  the  defendant  directed  at  Circuit. 

This  action  was  brought  by  the  plaintiff,  a  foreign  corpora- 
tion, to  recover  from  the  defendant,  a  domestic  corporation, 
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damages  to  the  amount  of  $300,000  for  the  breach  of  a  tri- 
partite agreement  made  on  the  eighth  of  August,  1890, 
between  said  corporations  and  one  William  H.  Berry,  who  was 
at  the  time  the  vice-president  and  chief  stockholder  of  the 
plaintiff.  Mr.  Berry  was  an  inventor,  who  had  assigned  to 
the  plaintiff  various  letters  patent,  already  issued  to  him,  and 
inventions  by  him  made  for  which  applications  for  letters 
patent  were  pending,  all  of  which  related  to  a  harvesting 
machine  and  a  binder  combined,  designed  to  cut  and  bind 
grain  by  the  use  of  straw  for  bands  so  as  to  save  the  expense 
of  twine.  Prior  to  1890  he  was  employed  by  the  plaintiff  to 
perfect  his  inventions,  which  were  incomplete,  and  to  try  and 
make  them  a  success.  The  defendant  was  engaged  in  the 
manufacture  of  harvesting  machinery,  and  Mr.  Wood,  its 
president,  wished  to  secure  a  successful  straw-binding  machine. 
His  attention  having  been  directed  to  Mr.  Berry's  inventions, 
negotiations  were  entered  into  between  these  men,  represent- 
ing their  respective  companies,  which  resulted  in  the  contract 
that  is  the  subject  of  this  controversy. 

After  reciting  the  most  of  the  foregoing  facts,  the  contract 
provides  "  that  for  and  in  consideration  of  the  covenants  and 
agreements  hereinafter  contained,  passing  from  each  to  the 
other  of  the  aforesaid  companies,  the  said  Berry  Harvester 
Co.  hereby  grants  to  the  Walter  A.  Wood  Mowing  &  Reap- 
ing Machine  Co.  *  *  *  a  license  to  make,  use  and  sell  to 
others  to  be  used  *  *  *  harvesting  and  binding  machines 
and  machines  for  making  bands  for  harvesting  and  binding 
machines,  which  embrace  any  of  the  inventions  of  said  Berry." 
Provision  is  then  made  for  the  payment  to  the  plaintiff  by  the 
defendant  of  a  royalty  on  each  binder  made  and  sold  embrac- 
ing said  inventions.  The  license  was  exclusive  and  extended 
through  the  life  of  every  patent  granted  or  to  be  granted  to 
Berry  "for  improvements  in  grain  binders"  or  binding  mate- 
rial "  now  owned  or  hereafter  to  be  owned  "  by  him  or  his 
company.  The  agreement  thus  far  had  been  between  the  two 
companies  only,  but  at  this  point  provision  is  made  for  the 
employment  of  Berry  by  the  defendant  u  to  perfect  the  har- 


542    Berry  Harvester  Co.  v.  Walter  A.  Wood  Co.   [April, 

Statement  of  case.  [Vol.  152. 

vesters  and  binders  and  the  machines  for  making  binding 
material  contemplated  in  this  license,  and  to  do  such  other 
service  as  is  possible  for  him  to  do  in  the  way  of  supervision 
and  superintendence  at  the  factory  "  of  the  defendant  "  or  in 
the  field  under  the  direction  of  the  president  or  other  officers 
*  *  .  *  and  faithfully  to  perform  such  service  for  the  terra 
of  three  years  from  September  lirst,  1890,  *  *  *  and,  in 
consideration  of  such  service,"  it  agreed  "  to  pay  the  said 
William  II.  Berry  a  salary  of  $4,000  per  annum." 

The  agreement  next  proceeds  between  the  two  companies 
again,  and  the  defendant  agrees  to  pay  the  plaintiff  $20,000 
in  cash,  $10,000  down  and  the  balance  when  5,000  binders, 
embracing  the  inventions  of  Berry,  shall  have  been  made  and 
sold  by  the  defendant,  which  further  agreed  to  keep  the 
market  supplied  with  such  machines.  In  order  to  make  this 
part  of  the  agreement  more  definite,  it  was  stipulated  that  at 
least  one  harvester  and  binder  should  be  made  by  Berry  at 
the  expense  of  the  defendant  and  offered  for  sale  by  it,  and  if 
Mr.  Berry  or  his  company  should  disagree  with  the  other 
company  "  as  to  the  practicability  of  the  machine  as  a  market 
machine,  or  what  will  supply  the  demand,  said  machine  so 
constructed  can  be  offered  for  sale  by  the  said  Berry  Har- 
vester Co.  or  the  6aid  Berry  *  *  *  and  the  6aid  Walter 
A.  Wood  Mowing  and  Reaping  Machine  Co.  shall  make  so 
many  of  the  same  to  fill  such  offering  of  the  said  licensors  as 
they,  the  said  licensors  *  *  *  may  order  and  pay  for  at 
a  price  to  be  agreed  upon  by  the  parties  hereto,  which  price 
in  any  case  shall  not  be  more  than  25  per  cent  above  cost  of 
labor  and  material."  The  defendant  agreed  to  u  license  other 
responsible  parties,  who  shall  desire  to  have  a  license,  to  make 
and  sell  binders  and  rope-making  machines  embracing"  said 
inventions,  and  to  pay  seventy-five  per  cent  of  the  license 
fees  to  the  plaintiff,  but  was  not  to  be  under  any  obligation  to 
do  so  until  after  it  had  made  and  so5d  50,000  binders.  During 
the  period  of  employment  of  Berry  by  the  defendant  all 
inventions  made  by  him  relating  to  harvesters,  and  not  con- 
nected with  binders,  and  to  mowers  and  reapers  not  employ- 
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ing  automatic  binders,  were  to  be  used  by  the  defendant  with- 
out the  payment  of  any  royalty,  and  it  was  to  have  the  right 
to  purchase  the  6ame,  with  full  opportunity  for  negotiation  as 
to  terms  before  a  sale  to  other  parties.  Mr.  Berry  agreed  to 
sign  all  papers  necessary  to  procure  patents  on  such  inven- 
tions. The  plaintiff  reserved  the  right  to  make,  use  and  sell 
to  others,  to  be  used,  machines  for  making  bands  for  purposes 
other  than  binding  grain. 

After  the  execution  of  this  contract,  which  contained  no 
material  provision  except  those  mentioned,  the  first  install- 
ment of  $10,000  was  paid  by  the  defendant  to  the  plaintiff,  as 
provided,  and  Mr.  Berry  began  to  experiment  in  order  to  per- 
fect the  machine.     The  defendant  supplied  him  with  a  suit- 
able place,  and  furnished  him  with  material  and  assistants  to 
carry  on  his  work.     He  invented  a  band-making  machine  that 
was  successful,  but  did  not  make  a  combined  harvester  and 
binder  that  would  use  the  bands  successfully.     He  experi- 
mented at  the  works  of  the  defendant  and  tested  his  machines 
in  the  field,  but  none  of  them  would  work,  although  he  made 
some  progress.     None  of  the  binders  were  marketable,  and 
he  failed  to  overcome  the  difficulties  in  the  way.     The  last 
machine  made  by  him  was  not  as  successful  as  some  that  pre- 
ceded it,  which  had  been  discarded  as  failures.     After  he  had 
worked  for  more  than  two  years  without  accomplishing  any- 
thing of  practical  value,  aside  from  the  machine  to  make 
bands,  which  was  worthless  to  defendant  without  a  binder  that 
would  use  the  bands,  the  defendant  withdrew  the  facilities  for 
further  experiment.     This  was  about  September  7, 1892.     Up 
to  this  time  the  defendant  had  defrayed  the  entire  expense  of 
the  experiments,  but  it  now  refused  to  be  to  any  further 
^expense  in  that  regard,  although  it  offered  to  allow  him  to 
continue  his  experiments,  while  it  continued  to  pay  his  salary 
until  the  expiration  of  the  contract.     He  still  had  faith  in  his 
.ability  to  make  a  marketable  machine,  and  was  engaged  in 
working   out  an  idea  suggested  by  the   officers  of  defend- 
ant, in  which,  however,  he  did  not  believe,  himself,  when 
■further   facilities    for    experimenting   were   denied   him,   as 
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before  stated.  For  a  time  he  was  assigned  to  other  duties, 
but  on  the  30th  of  January,  1893,  he  was  directed  to 
employ  his  time  wholly  on  the  strawbinder,  and  to  fur- 
nish the  defendant  with  detailed  drawings  embodying  his 
best  ideas  upon  the  subject.  He  made  drawings  accord- 
ingly, and  on  the  29th  of  March,  1893,  the  defendant  wrote 
instructing  him  to  devote  his  entire  time  to  that  work,  and 
added :  "  We  would  say  that  after  having  experimented 
through  three  seasons  with  the  strawbinder  and  finding  that  it 
is  now  no  nearer  completion  than  it  was  when  you  came  here 
with  the  device,  we  do  not  wish  to  spend  any  more  money 
than  is  entailed  by  your  salary,  or  your  own  individual  efforts 
as  above  set  forth  in  making  this  machine."  After  that  he 
experimented  some  with  such  appliances  as  he  had,  but  not 
effectively,  as  he  had  shop  room  only,  without  further  facili- 
ties. He  applied  to  the  plaintiff  for  assistance,  but  it  was 
refused.  He  insisted  that  the  withdrawal  of  facilities  was  a 
violation  of  the  contract  by  defendant,  which  it  denied, 
claiming  that  it  had  the  right  to  refuse  to  waste  any  more 
money  on  useless  experiments.  It  offered  to  build  as  many 
machines  as  the  plaintiff  or  he  would  pay  for,  according  to  the 
terms  of  the  agreement.  Berry  thought  that  he  could  have 
perfected  the  machine  during  the  life  of  the  contract,  but 
other  experts  regarded  the  project  as  impracticable.  He  was 
paid  in  full  for  his  salary  at  the  rate  of  $4,000  a  year  for  three 
years,  as  required  by  the  contract.  He  is  not  a  party  to  this 
action,  which  is  brought  by  the  Berry  Harvester  Company  to 
recover  damages  from  the  defendant  for  an  alleged  violation 
of  the  contract,  in  that  it  refused  after  September  7,  1892,  to 
provide  Mr.  Berry  with  the  means  of  continuing  his  experi- 
ments, thus,  as  it  insists,  rendering  it  impossible  for  hiin  to 
perfect  the  machine  as  contemplated  by  the  parties. 

At  the  close  of  the  evidence  the  defendant  moved  to  dismiss 
the  complaint,  because  the  plaintiff  had  failed  to  show  any 
breach  of  the  contract,  or  that  it  had  suffered  any  damages. 
The  court  directed  the  jury  to  find  a  verdict  for  the  defend- 
ant, and  the  plaintiff,  after  excepting,  asked  to  go  to  the  jury 
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tipon  the  question  whether  the  defendant  had  not  broken  its 
contract  by  withdrawing  facilities  from  Mr.  Berry  for  manu- 
facturing the  device,  and  whether  it  had  not  failed  to  show 
that  said  device  was  mechanically  impossible  of  construction. 
The  General  Term  affirmed  and  the  plaintiff  comes  here. 

James  Lansing  for  appellant.  The  question  whether  this 
contract  was  one  for  the  building  of  a  single  machine  or  for 
experiments  for  the  development  and  perfection  of  a  market- 
able machine,  was  a  question  of  fact  for  the  jury  and  not  of 
law  for  the  court.  (E.  Nat.  Bank  v.  Dana,  79  K  Y.  108  ; 
Moore  v.  Meacham,  10  N.  Y.  207 ;  Galen  v.  Brown,  22  N. 
Y.  37 ;  White  v.  Hoyt,  73  N.  Y.  505.)  The  court  erred  in  not 
submitting  the  question  as  to  what  constituted  a  reasonable 
time  to  the  jury.  (Sullivan  v.  N.  Y.  cfe  R.  C.  Co.,  119  N. 
Y.  355  ;  &  S.  Nat  Bank  v.  Sloan,  135  X.  Y.  371  ;  Mead 
v.  Parker,  111  N.  Y.  262 ;  T.  Nat  Bank  v.  Parker,  130  N. 
Y.  415.)  The  withdrawal  by  the  defendant  from  Mr.  Berry 
of  all  facilities  for  conducting  further  experiments  upon  the 
device  in  question,  before  the  expiration  of  three  years,  was 
a  breach  of  its  obligation  to  the  plaintiff  under  the  contract. 
{Pratt  v.  D.  H.  M.  F.  Ins.  Co.,  130  N.  Y.  206.)  Although 
the  action  was  brought  by  the  plaintiff  before  Mr.  Berry's 
three  years'  term  ol  service  had  expired,  it  was  not  prema- 
turely brought.  (Everson  v.  Powers,  89  N.  Y.  527;  Howard 
v.  Daly,  61  N.  Y.  362.)  If  the  plaintiff  is  entitled  to  recover, 
it  should  recover  very  substantial  damages.  (  Wakeman  v. 
W.  &  W.  M.  Co.,  101  N.  Y.  205 ;  Dart  v.  Zaimbeer,  107  N. 
Y.  664 ;  Young  v.  Hunter,  6  X.  Y.  203  ;  Gifford  v.  Waters, 
67  N.  Y.  80 ;  U.  S.  T.  Co.  v.  O'Brien,  143  N.  Y.  284 ;  Dick- 
inson v.  Hart,  142  N.  Y.  183.) 

George  B.  Wellington  for  respondent. 

Vann,  J.     In  order  to  decide  whether  the  defendant  vio- 
lated  its   contract  with  the  plaintiff,  it  is  necessary  to  see 
precisely  what  it  agreed  to  do.     There  were  three  parties  to 
69 
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the  contract,  and  the  promisee  and  agreements  made  by  each 
were  substantially  as  follows : 

1.  In  consideration  of  the  covenants  and  agreements  passing 
between  the  plaintiff  and  the  defendant,  the  former  granted 
to  the  latter  an  exclusive  and  perpetual  license  to  make,  use 
and  sell  harvesting  and  binding  machines,  and  machines  for 
making  bands  embracing  any  of  the  inventions  of  Mr.  Berry, 
whether  then  made  or  thereafter  to  be  made,  but  reserved  to 
itself  the  right  to  make,  use  and  sell  machines  for  making 
bands  for  purposes  other  than  binding  grain. 

2.  The  defendant  promised  to  pay  the  plaintiff  a  fixed 
royalty  on  every  binder  made  and  sold  by  it,  covered  by  said 
inventions.  It  further  agreed  to  pay  the  plaintiff  $10,000 
in  cash  at  the  time  of  signing  the  contract,  and  $10,000  more 
when  5,000  of  said  binders  should  have  been  made  and  sold ; 
that  it  would  supply  the  demand  for  harvesters  and  binders 
and  make  at  least  one  machine  under  the  direction  of  Mr. 
Berry  and  offer  it  for  sale ;  and  in  case  the  plaintiff  or  Berry 
should  disagree  with  the  defendant  as  to  the  practicability  of 
the  machine  as  a  market  machine,  that  either  of  them  might 
offer  it  for  sale ;  that  it  would  make  as  many  of  the  same  as 
the  plaintiff  or  Mr.  Berry  should  order  and  pay  for  at  not 
exceeding  a  certain  percentage  above  the  cost  of  labor  and 
material ;  that  it  would  issue  licenses  to  responsible  parties  to 
make  and  sell  binders  and  rope-making  machines  embracing 
said  inventions,  and  pay  seventy-live  per  cent  of  the  license 
fees  to  the  plaintiff,  provided  50,000  of  such  binders  should 
have  first  been  made  and  sold. 

Aside  from  these  stipulations  with  the  plaintiff,  the  defend- 
ant agreed  with  Mr.  Berry,  individually,  to  employ  him  at  a 
salary  of  $4,000  per  year  for  three  years  in  consideration  of 
his  services  for  that  period  in  perfecting  the  machines  and 
such  other  services  as  he  could  render  in  the  way  of  supervis- 
ion and  superintendence  at  its  factory  or  in  the  field  under  the 
direction  of  its  officers. 

3.  Mr.  Berry  agreed  to  enter  the  service  of  the  defendant 
upon  the  terms  and  conditions  aforesaid,  and  to  faithfully  per- 
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form  the  services  mentioned  for  the  period  of  three  years  from 
September  first,  1890.  He  stipulated  that  the  license  granted 
by  the  plaintiff  to  the  defendant  should  embrace  all  letters 
patent,  relating  to  said  machines,  then  owned  or  thereafter  to 
be  owned  by  him  during  the  life  of  the  license,  and  that  dur- 
ing the  term  of  his  employment  whatever  inventions  he  made, 
relating  to  the  machines  mentioned,  should  be  used  by  the 
defendant  without  the  payment  of  any  royalty,  and  that  it 
should  have  the  option  to  purchase  the  same.  He  also 
promised  to  sign  all  proper  papers  to  procure  letters  patent 
on  such  inventions. 

The  contract  contains  no  express  promise,  material  to  the 
controversy,  made  by  any  one  of  the  parties  thereto,  except  as 
mentioned. 

Whether  the  right  or  privilege,  conferred  by  the  promise 
of  one  party  to  a  tripartite  contract,  belongs  to  one  or  both  of 
the  other  contracting  parties,  depends  upon  the  intention  as 
gathered  from  the  words  used,  read  so  far  as  they  are  ambigu- 
ous, in  the  light  of  surrounding  circumstances.  Every  party 
to  such  a  contract  is  bound  only  to  the  extent  of  the  promises 
made  by  him,  and  any  party  thereto  may  insist  upon  the  per- 
formance of  every  promise  made  to  him  or  for  his  benefit  by 
the  party  or  parties  who  made  it.  The  mere  fact  that  there 
are  three  parties  to  the  agreement  does  not  enlarge  the  effect 
of  any  promise,  except  as  it  may  extend  the  advantage  to  two 
persons,  instead  of  one,  where  that  is  the  intention.  When 
the  promise  is  to  two  jointly,  a  single  act  of  performance  satis- 
fies it,  but  when  it  runs  to  two  severally,  there  are  two 
promises  in  fact  and  each  must  be  performed.  It  will  be 
observed  that  the  stipulations  in  the  contract  before  us  are 
not  all  common  to  the  three  parties.  While  the  defendant  is 
interested  in  every  stipulation,  the  interests  of  the  others  are 
mainly  severed.  The  defendant  covenanted  with  the  plaintiff 
as  to  certain  things,  with  Mr.  Berry  as  to  others,  and  with 
both  as  to  others  still.  This  is  the  form  of  the  contract  which 
is  not  ambiguous.  The  covenants  in  favor  of  plaintiff  were 
supported  by  a  consideration  furnished  by  it  only,  while  those 
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in  favor  of  Berry  rest  upon  a  consideration  flowing  from  hiin 
only.  The  covenants  in  favor  of  plaintiff  and  Berry  jointly, 
or  jointly  and  severally,  depend  for  their  consideration  upon 
the  separate  promise  of  each.  The  rights  conferred,  whether 
joint,  or  joint  and  several,  depend  on  the  terms  of  the  con- 
tract. Where  a  several  right  only  is  conferred  upon  the 
plaintiff  Mr.  Berry  is  not  interested  in  it,  and  where  a  several 
right  is  conferred  upon  Mr.  Berry  the  plaintiff  has  no  interest 
in  that. 

Mr.  Berry,  for  instance,  had  no  pecuniary  interest,  except 
indirectly,  as  a  stockholder  of  the  plaintiff,  in  the  grant  of 
licenses  to  the  defendant  under  the  patents  owned  by  the 
plaintiff,  or  in  the  payment  of  royalties  or  of  the  sum  in  gross 
by  the  defendant  to  the  plaintiff.  Those  stipulations  were 
expressly  based  upon  "  the  covenants  and  agreements  *  *  * 
passing  from  each  to  the  other  of  the  "  two  corporations,  and 
he  was  not  a  party  thereto,  nor,  in  contemplation  of  law,  inter- 
ested therein.  So  those  relating  to  the  employment  of 
Mr.  Berry,  the  nature  of  the  services  he  was  to  perform,  the 
source  of  the  consideration,  the  compensation  he  was  to  receive 
and  the  like,  are  confined  to  him  and  the  defendant.  The 
plaintiff  is  not  a  party  to  that  portion  of  the  contract,  which 
is  introduced  by  these  words :  u  It  is  further  mutually  agreed 
by  and  between  said  William  II.  Berry  and  the  Walter  A. 
Wood  Mowing  and  Reaping  Machine  Company,"  thus  con- 
fining it  to  the  two  named  and  excluding  the  plaintiff. 

The  stipulations  in  which  the  three  parties  were  jointly,  or 
jointly  and  severally,  interested,  were  those  which  provide 
that  the  license  granted  to  the  defendant  should  cover  all  let- 
ters patent  "  now  owned,  or  hereafter  to  be  owned,"  by  the 
plaintiff  or  Mr.  Berry,  and  those  which  give  to  each  the  right 
to  offer  for  sale  and  to  "order  and  pay  for"  duplicates  of  the 
test  machine,  in  case  the  defendant  should  "  disagree "  with 
either  as  to  its  practicability  "  as  a  market  machine." 

It  will  be  seen  from  this  analysis  that  no  express  promise 
made  by  the  defendant  to  either  or  both  of  the  other  parties 
to  the  contract  was  broken.     It  paid  the  gross  sum  of  $10,000 


1897.]    Berry  Harvester  Co.  v.  Walter  A.  Wood  Co.    549 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Vann,  J. 

to  the  plaintiff,  and  instead  of  one  test  machine,  it  caused  three 
to  be  made,  but  they  were  not  marketable,  and  Mr.  Berry, 
although  he  tried  for  two  years  with  every  facility  that  he 
required,  failed  to  make  a  marketable  machine.  It  offered  to 
make  as  many  machines  as  the  plaintiff  or  Mr.  Berry  would 
order  and  pay  for,  but  no  order  appears  to  have  been  given. 
After  paying  the  entire  expense  of  experimenting  for  two 
years,  with  no  practical  result,  it  refused  further  facilities  in 
that  regard,  but  still  offered  to  permit  Mr.  Berry  to  continue 
at  his  own  expense,  aside  from  his  salary  which  was  paid  for 
the  entire  period  covered  by  the  contract.  He  makes  no 
claim  that  the  defendant  has  failed  to  keep  its  agreement  so 
far  as  he  personally  is  concerned.  There  was  no  express  agree- 
ment on  the  part  of  the  defendant,  with  either  of  the  other 
parties,  to  furnish  Mr.  Berry  the  means  of  experimenting, 
either  during  the  period  of  the  contract,  or  for  any  shorter 
time.  Whatever  agreement  was  made  in  relation  to  the  employ- 
ment of  Mr.  Berry,  or  as  to  the  work  he  should  do,  or  the 
object  thereof,  was,  by  the  form  of  the  agreement,  confined  to 
him  personally,  and  as  he  is  not  a  party  to  the  action,  even  if 
there  had  been  a  violation  as  to  him,  it  would  be  immaterial 
in  this  controversy  between  the  other  parties  to  the  contract. 
Assuming  that  there  was  an  implied  contract  between  Mr. 
Berry  and  the  defendant  that  it  was  to  furnish  him  with  what- 
ever he  needed  in  order  to  perfect  the  machines,  the  plaintiff 
can  take  no  advantage  of  it,  for  it  has  no  interest  in  stipula- 
tions, whether  express  or  implied,  made  with  Mr.  Berry 
only.  The  language  of  the  contract,  however,  does  not 
admit  of  any  such  inference,  even  as  to  him,  for  he  was  not 
employed  simply  to  perfect  the  machines,  but  to  do  other 
services  in  the  way  of  supervision  and  superintendence  under 
the  direction  of  defendant's  officers.  The  covenant  relat- 
ing to  his  employment  distinctly  provides  for  two  kinds 
of  service.  He  was  employed  "  in  order  to  perfect  the  har- 
vester and  binders  *  *  *  and  to  do  such  other  services," 
by  way  of  supervision,  as  he  could  upon  the  defendant's 
request.     He  agreed   tn  <»  faithfully  perform  such  service," 
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which  included  both  kinds.  The  contract,  therefore,  was  not 
exclusively  for  experiments  but  for  that  and  other  kinds  of 
service  in  the  discretion  of  the  defendant.  If  the  plaintiff 
wished  that  Mr.  Berry  should  be  employed  by  the  defendant 
for  experimental  work  only  and  furnished  by  it  with  all  facili- 
ties for  effective  experiments,  it  should  have  insisted  upon 
a  stipulation  to  that  effect  in  its  favor  and  for  its  advantage. 
The  fact  that  it  did  not  do  so,  and  that  the  contract  is  silent 
upon  the  subject,  is  a  complete  answer  to  this  action.  Even 
upon  the  assumption  that  the  contract  contemplated  the  fur- 
nishing of  facilities  for  experimenting  to  a  reasonable  extent 
and  for  the  benefit  of  the  plaintiff,  no  breach  was  shown,  for 
it  was  not  until  after  three  worthless  machines  had  been  made 
and  discarded,  and  two  years  wasted  in  useless  experiments 
that  the  defendant,  regarding  the  project  as  hopeless,  refused 
to  be  to  any  further  expense,  aside  from  shop  room  and  the 
payment  of  Mr.  Berry's  salary.  The  argument  that  the 
defendant  showed  by  its  conduct  that  it  understood  the  con- 
tract to  include  the  payment  of  the  expense  of  experimenting, 
is  of  slight  force,  when  considered  in  connection  with  the 
right  expressly  giveu  to  put  Mr.  Berry  to  work  at  perfecting 
the  machines  or  rendering  other  services.  The  defendant  did 
not  agree  with  any  one  to  make  the  machine  a  success,  nor  to 
continue  the  experiments  during  the  life  of  the  contract.  It 
made  no  promise  to  the  plaintiff  that  it  would  employ  Mr. 
Berry  for  its  benefit,  and  if  it  had  refused  to  pay  him  his 
salary  after  causing  one  machine  to  be  made  under  his  direc- 
tion, it  is  difficult  to  see  upon  what  ground  the  plaintiff  could 
have  claimed  a  breach  as  to  itself,  for  it  was  entitled  to  no 
part  of  his  compensation.  The  plaintiff  sues  for  the  breach 
of  a  contract  that  the  defendant  never  made,  either  expressly 
or  by  implication,  and  the  direction  of  a  verdict  against  it 
was,  therefore,  correct. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Charles  G.  Stevens  et  al.,  as  Trustees  for  Marietta 
R.  Stevens,  Respondents  and  Appellants,  v.  John  L. 
Melcher  et  al.,  as  Executors  of  Paran  Stevens,  Deceased, 
et  al.,  Appellants  and  Respondents. 

1.  Testamentary  Trust  —  Powers  op  Trustee  as  to  Real  Estate. 
If  a  testamentary  trustee  is  given  power  by  the  will  to  invest  in  real  estate, 
or  to  build  upon  lands  already  belonging  to  the  estate,  all  parties  are  bound 
thereby,  be  they  life  tenants,  beneficiaries  of  a  trust  or  remaindermen. 

2.  Cestui  Que  Trust  Distinguished  from  Life  Tenant.  Where  a 
will  gives  property  to  trustees,  to  "hold,  invest  and  manage"  during  the 
life  of  a  certain  person,  to  collect  the  income  and  receipts  and  pay  the  same 
to  such  person,  and,  on  the  tatter's  death,  to  divide  the  estate  among 
specified  remaindermen,  the  life  beneficiary  does  not  occupy  the  position 
of  life  tenant,  but  that  of  cestui  que  trust. 

3.  Erection  of  Building.  The  erection  of  a  building  upon  the  lands 
of  an  estate  is  equivalent  to  an  investment  of  the  proceeds  of  the  estate  in 
the  purchase  of  other  lands. 

4.  Allowance  to  Life  Beneficiart  of  Value  of  Permanent 
Improvement.  Where  testamentary  trustees  for  a  life  beneficiary  have 
power,  under  the  will,  to  invest  the  proceeds  of  the  trust  committed  to 
their  charge  in  building  upon  the  trust  real  estate,  when  it  can  be  reason- 
ably anticipated  that  such  investment  will  be  beneficial  to  the  remainder- 
men and  to  the  life  beneficiary,  the  latter  is  entitled  to  be  allowed  and  to 
charge  against  the  capital  of  the  trust,  on  an  accounting  in  equity,  the 
value  of  the  permanent  improvement  added  to  the  trust  real  estate  by 
replacing,  with  money  furnished  by  the  life  beneficiary  and  necessary  to 
preserve  the  property  to  the  estate,  unproductive  buildings  with  produc- 
tive buildings,  with  the  approval  of  the  trustees  and  under  such  circum- 
stances as  to  render  the  construction  their  act,  done  in  the  exercise  of 
their  judgment  as  trustees. 

5.  Insertion  of  Value  of  Trust  Property  in  Judgment  —  Estop- 
pel—  Expense  of  Repairing  Defect  in  Building.  The  insertion  in 
a  judgment  consuming  a  will,  of  permission  to  the  executors  to  convey, 
and  to  trustees  to  receive  property  at  a  value  found  by  the  court,  does 
not  constitute  an  estoppel  which  will  necessarily  impose  upon  the  trust 
estate,  to  the  detriment  of  the  income  of  the  life  beneficiary,  the  amount 
paid  by  the  executors  to  repair  a  structural  defect  in  a  building,  dis- 
covered after  its  conveyance  to  the  trustees,  and  constituting  a  mutual 
mistake  of  fact,  unknown  to  the  parties  and  to  the  court  at  the  rendition 
of  the  judgment. 

6.  Accounting  in  Equity  —  Executors  and  Trustees  —  Expense  of 
Repairing  Defect  in  Building.     When  a  court  of  equity  has  acquired 
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jurisdiction  of  an  account  arising  out  of  the  estate  of  a  decedent,  between 
executors,  trustees,  a  beneficiary  under  the  trust,  and  remaindermen,  it  may 
do  equity  between  the  parties,  and  to  that  end  may  charge  the  executors, 
instead  of  the  trust  estate,  with  the  expense  of  repairing  a  structural 
defect  in  a  building  conveyed  by  the  executors  to  the  trustees  as  part  of 
the  trust  fund,  by  a  deed  without  covenants  and  which  might  not  support 
an  action  at  law  for  damages. 

7.  Relief  from  Conveyance.  Equity  can  give  relief  from  a  con- 
veyance of  real  estate,  where  there  was  a  mutual  mistake  of  fact  in  refer- 
ence to  the  condition  of  the  property,  arising  from  an  essential  defect  in 
the  construction  of  a  building,  hidden  and  unknown  at  the  time  of  the 
transfer. 

8.  Insurance  on  Trust  Property  Charged  upon  Income.  Insur- 
ance premiums  paid  by  the  trustees  of  a  testamentary  life  estate  in  fulfill- 
ment of  the  obligation  of  mortgages  placed  upon  the  trust  property  by 
the  testator,  and  premiums  paid  by  the  trustees,  with  the  consent  of  the 
life  beneficiary,  for  additional  insurance  not  in  excess  of  the  value  of  the 
life  estate  nor  procured  on  account  of  the  remaindermen,  are  properly 
chargeable  to  the  income,  and  not  to  the  capital,  of  the  trust  estate. 

9.  Rate  of  Interest  to  Beneficiary  of  Trust.  Where  executors, 
on  turning  over  a  portion  of  a  life  trust  estate  to  the  trustees,  agree  that 
the  life  beneficiary  of  the  income  shall  receive  "  the  interest  to  which  she 
is  in  law  entitled  on  the  unpaid  part  of  her  trust  legacy,"  the  executors 
are  chargeable  with  interest  at  the  legal  rate  in  force  at  the  time  it 
accrued . 

10.  Executor  as  Legatee— Appropriation  of  Moneys  Collected 
from  Estate  —  Interest.  Where  an  executor,  who  is  also  a  legatee, 
has  applied  to  his  own  use  money  collected  from  the  estate  by  bim  as 
executor,  it  is  proper,  on  an  accounting,  to  compute  the  interest  upon  the 
legacy  until  the  amount  collected  by  the  legatee  equals  the  interest,  and 
then  credit  it  as  a  payment  on  the  legacy  ;  and  then  compute  the  interest 
on  the  balance  until  another  payment  is  in  like  manner  so  credited. 

11.  Improvements  Made  by  Lessee  of  Trust  Property.  The  life 
beneficiary  of  a  trust  is  not  entitled,  on  an  accounting  with  the  trustees 
and  remaindermen,  to  be  credited  with  the  value  of  permanent  improve- 
ments made  by  a  lessee  of  the  trust  property  at  his  own  expense,  under  a 
lea?e  for  the  beneficiary's  life,  on  receiving  from  the  beneficiary  a  bond 
indemnifying  him  agaiust  the  loss  which  would  accrue  to  him  if  the  bene- 
ficiary's life  should  terminate  before  a  specified  time,  where  the  beneficiary 
has  lived  beyond  the  specified  time  and  it  is  apparent  that  the  cost  of 
the  improvements  did  not  come  out  of  the  rent. 

12.  Objection  to  Contract  Setting  up  Trust  Fund  —  Laches,  The 
objection,  by  the  life  beneficiary  of  a  testamentary  trust,  on  an  account- 
ing in  equity,  that  a  contract,  under  which  certain  property  was  conveyed 
to  the  trustees  by  the  executors  towards  setting  up  the  trust  fund,  was, 
as  to  such  property,  in  excess  of  the  powers  of  the  parties  under  the  will. 
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is  too  late,  when  it  appears  that  the  contract  was  entered  into  for  the  pur- 
pose of  carrying  into  force  authority  given  to  the  executors  by  a  judg- 
ment construing  the  will,  and  that,  after  accepting  the  conveyance  and 
entering  into  possession,  the  trustees  and  beneficiary  had  used  the  prop- 
erty for  their  own  benefit  for  nearly  twenty  years. 

13.  Executor's  Commissions.  The  court  may,  on  an  accounting  in 
equity,  properly  disallow  the  commissions  of  an  executor  who  has  been 
guilty  of  neglect  or  unfaithfulness  in  the  discharge  of  his  duties. 

14.  Trustee's  Commissions.  When  the  trustee  of  a  legacy,  of  which 
the  executor  is  the  life  beneficiary,  is  allowed  commissions  upon  the  carpus 
of  the  fund  received  by  him,  he  may  properly  be  denied  commissions 
upon  moneys  of  the  estate  paid  over  by  the  executor,  as  such,  to  himself 
as  beneficiary  of  the  legacy. 

Stevens  v.  Melclur,  80  Hun,  514,  modified. 

(Argued  March  16,  18U7;  decided  April  20,  1897.) 

Cross-appeals  from  a  judgment  of  the  General  Term  of 
the  Supreme  Court  in  the  first  judicial  department,  entered 
December  31,  1394:,  which  modified  and  as  modified  affirmed 
a  judgment  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

George  Hoadly  and  Wheeler  II.  Peckham  for  Union  Trust 
Company  of  New  York,  as  executor  of  Marietta  R.  Stevens, 
deceased,  appellant,  and  George  D.  Stibbard  and  George 
Hoadly,  as  trustees  under  marriage  settlement  of  Mary  Fiske 
Paget  et  al.,  appellants.  The  General  Term  erred  in  sustain- 
ing the  action  of  the  Special  Term  and  referee  in  charging 
the  expense  of  rebuilding  the  walls  and  foundation  of  the 
apartment  house  at  the  cost  of  $33,707.31,  to  the  plaintiffs  trust 
legacy,  instead  of  to  the  estate  of  Paran  Stevens.  (Waterman 
on  Spec.  Perf.  §  30*5 ;  Dale  v.  Roosevelt,  5  Johns.  Ch.  173 ; 
Fritzler  v.  Robinson,  70  Iowa,  500 ;  Marvin  v.  Bennett,  8 
Paige,  312;  Hurtl  v.  Hall,  12  Wis.  112;  Griffith  v.  Sebas- 
tian Co.,  49  Ark.  24  ;  Earth  v.  Devel,  11  Col.  494  ;  Harris 
v.  Poyner,  1  Drewry,  174 ;  Powys  v.  Blagrave,  Kay,  495  ; 
Brereton  v.  Day,  1  Irish  Ch.  518  ;  Stevens  v.  Melcher,  80 
Hun,  533 ;  Belden  v.  State,  103  K.  Y.  1.)  The  General 
Term  erred  in  affirming  the  action  of  the  Special  Terra  and 
70 
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referee  in  applying  payments  to  the  principal  of  the  $100,000 
legacy  in  advance  of  the  income  of  the  $1,000,000  trust 
legacy  and  the  interest  on  it.  (State  of  Connecticut  v.  Jack- 
son, 1  Johns.  Ch.  13 ;  Williams  v.  Houghtaling,  3  Cow.  86 ; 
Young  v.  Hill,  67  N.  Y.  162 ;  Merchants'  Bank  v.  Free- 
man, 15  Hun,  359;  Peyser  v.  Myers,  45  K  Y.  S.  E.  413; 
Williamson  v.  Williamson,  6  Paige,  298 ;  Cooke  v.  Meeker, 
36  N.  Y.  15  ;  Hepburn  v.  Hepburn,  2  Bradf.  74 ;  Parkinson 
v.  Parkinson,  2  Bradf.  77 ;  Seymour  v.  Butler,  3  Bradf.  193 ; 
Bullard  v.  Benson,  31  Hun,  104;  96  N.  Y.  499;  In  re 
Combs,  3  Dem.  348;  In  re  Fogg,  5  Dem.  422.)  The 
General  Term  erred  in  affirming  the  judgment  of  the  Special 
Term  and  referee  that  the  accountings  and  decrees  in  the  Surro- 
gate's Court  are  not  conclusive  that  appellant  had  been  charged 
with  all  the  interest  for  which  she  was  liable.  (Code  Civ.  Pro. 
§  2742.)  The  General  Term  erred  in  affirming  the  judgment  of 
the  Special  Term  and  referee,  that  the  rate  of  interest  with  which 
appellant  should  be  credited  on  her  legacies  was  reducible  to 
six  per  cent  per  annum  on  the  1st  of  January,  1880.  (  Wil- 
liamson v.  Williamson,  6  Paige,  298 ;  Isenhart  v.  Brown,  1 
Edw.  Ch.  411 ;  Cole  v.  Niles,  3  Hun,  326 ;  Roice  v.  Lansing, 
53  Hun,  210 ;  1  Roper  on  Legacies,  432 ;  O'Brien  v.  Young, 
95  N.  Y.  428.)  To  bind  a  cestui  que  trust  by  ratification,  it 
is  not  only  necessary  that  she  should  have  known  the  facts, 
but  also  her  legal  rights  in  the  premises.  (Adair  v.  Brim- 
mer, 74  N.  Y.  539;  Livingston  v.  If.  Y.  L.  Ins.  &  T. 
Co.,  36  N.  Y.  S.  R.  566.)  The  contract  of  October  28,  1873, 
was  in  excess  of  the  authority  committed  by  law  and  the  will 
of  Paran  Stevens,  to  the  parties,  and  to  the  extent  of  such 
excess  has  been  illegally  acted  upon  and  enforced.  (Graves 
v.  Waterman,  63  N.  Y.  657 ;  Adair  v.  Brimmer,  74  N.  Y. 
539 ;  Livingston  v.  N.  Y.  L.  Ins.  <&  T.  Co.,  36  N.  Y.  S.  R. 
566 ;  1  R.  S.  730 ;  Tolles  v.  Wood,  99  N.  Y.  616  ;  I.  W.  W.  Co. 
v.  Tribilcook,  99  Mich.  454.)  The  General  Term  erred  in 
affirming  the  judgment  of  the  Special  Term  and  referee  in 
refusing  to  allow  commissions  to  Mrs.  Stevens.  (King  v. 
Tallot,  40  N.  Y.  96 ;  Meaeham  v.   Sternes,  9  Paige,  398 ; 
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In  re  Mount,  2  Redf .  405 ;  Morgan  v.  Morgan,  4  Dem.  353.) 
The  General  Term  erred  in  affirming  the  judgment  of  the 
Special  Term  and  referee,  in  allowing  commissions  to  the  trus- 
tees, and  in  excluding  competent  testimony  proving  their  infi- 
delity to  their  trust.  (Adair  y.  Brimmer,  74  N.  Y.  539 ; 
King  v.  Talbot,  40  N.  Y.  76 ;  Graves  v.  Waterman,  63  N. 
Y.  657 ;  Livingston  v.  N.  Y.  L.  Ins.  cfe  T  Co.,  36  N.  Y.  S. 
R.  566 ;  ToUes  v.  Wood,  99  K  Y.  616 ;  2  R.  S.  ch.  6,  tit.  3, 
art.  3,  §  58.) 

George  Hoadly  and  Wheeler  H.  Peckham  for  same  parties  as 
above,  respondents.  The  General  Term  did  not  err  in  crediting 
Marietta  R.  Stevens,  appellant,  and  charging  her  trustees  with 
$90,000,  being  the  amount  the  referee  finds  she  added  to  the 
value  of  the  estate  by  the  destruction  of  the  buildings  Nos. 
228  and  230  Fifth  avenue,  and  the  erection  of  an  addition  to 
the  apartment  house  in  their  place,  and  in  modifying  the 
judgment  of  the  Special  Term  and  referee  to  that  effect.  (In 
re  Newman,  L.  R.  [9  Ch.  App.]  681 ;  Drake  v.  Trefusis,  L. 
R.  [10  Ch.  App.]  364 ;  Thompson  v.  N.  Y.  &  H.  R.  R.  Co., 
3  Sandf.  Ch.  625  ;  Branch  v.  Jesup,  106  U.  S.  468 ;  Perry 
on  Trusts,  §§  477,  552;  Cogswell  v.  Cogswell,  2  Edw.  Ch. 
231 ;  Ames  v.  Downing,  1  Bradf .  321 ;  Labutut  v.  Delatour^ 
54  How.  Pr.  435;  In  re  Nesmith,  140  N.  Y.  609;  In  re 
Deckelmann,  84  Hun,  476 ;  In  re  Latin,  2  Connolly,  106.) 
The  General  Term  did  not  err  in  reversing  the  judgment  of 
the  Special  Term  and  referee,  which  charged  the  entire 
amount  paid  for  insurance  to  Mrs.  Stevens,  and  in  apportion- 
ing it  between  the  tenant  for  life  and  the  remainderman.  (In 
re  Zahrt,  94  N.  Y.  605 ;  Perry  on  Trusts,  §  487 ;  Lerow  v. 
Wihnarth,  9  Allen,  382  ;  In  re  Livingston,  34  N".  Y.  555  ; 
Peck  v.  Sherwood,  56  N.  Y.  615;  Stilwell  v.  Doughty,  2 
Bradf.  311 ;  Fleet  v.  Dorland,  11  How.  Pr.  489  ;  Thomas  v. 
Evans,  105  N.  Y.  611 ;  In  re  Frazer,  92  N.  Y.  246 ;  Watts 
v.  Howard,  7  Mete.  478 ;  Phjmpton  v.  Boston  Dispensary, 
106  Mass.  544 ;  Bridge  v.  Bridge,  146  Mass.  373.)  The 
General  and  Special  Terms  and  referee  did  not  err  in  allowing 
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interest  to  Mrs.  Stevens  from  the  date  of  the  death  of  her 
husband  at  least  at  the  legal  rate  for  the  time  being.  ( Wil- 
liamson v.  Williamson,  6  Paige,  298 ;  Cooke  v.  Meeker,  36 
N.  Y.  15  ;  Bullard  v.  Benson,  31  Hun,  104 ;  96  N.  Y.  499 ; 
Hepburn  v.  Hepburn,  2  Bradf.  74 ;  Parkinson  v.  Parkin- 
son* 2  Bradf.  77;  Seymour  v.  Butler,  3  Bradf.  193;  In  re 
Combs,  3  Dem.  348 ;  In  re  Fogg,  5  Dem.  422 ;  Redtield  on 
Surrogate's  Courts  [4th  ed.],  612;  King  v.  Talbot,  40  N.  Y. 
93  ;  Wheeler  v.  Buthven,  2  Redf.  491.)  The  General  Term, 
Special  Term  and  referee  did  not  err  in  charging  the  cost  of 
fire  escapes,  and  the  bill  of  Weeks  for  repairs,  to  the  trust 
fund.  (L.  1871,  ch.  625;  L.  1874,  ch.  557,  §§  1,  7;  Willy 
v.  Mulledy,  78  X.  Y.  310 ;  McBickard  v.  Flint,  114  K.  Y. 
222.) 

George  Zabriskie  and  John  S.  Melcher  for  Charles  G, 
Stevens  et  al.,  as  executors  and  residuary  trustees,  and  Ellen  S. 
Melcher,  appellants.  The  General  Term  erred  in  reversing 
the  judgment  of  the  Special  Term  upon  Mrs.  Stevens'  claim 
to  be  reimbursed  the  cost  of  the  building  erected  by  her 
on  the  lots  Nos.  228  and  230  Fifth  avenue,  and  in  directing 
the  payment  of  $90,000  to  her  out  of  the  capital  of  the 
$1,000,000  trust  legacy  on  that  account.  (Code  Civ.  Pro. 
§  1338;  Bindeau  v.  Bullock,  147  N.  Y.  269;  KoehUr  v. 
Hughes,  148  N.  Y.  507;  White  v.  Benjamin,  150  N.  Y. 
258  ;  Putnam  v.  Bitchie,  6  Paige,  390 ;  Taylor  v.  Baldwin, 
10  Barb.  582 ;  Thomas  v.  Evans,  105  X.  Y.  601 ;  Barry  v. 
Ba?isom,12  N.  Y.  462;  Wells  v.  Miller,  66  N.  Y.  255; 
Grierson  v.  Mason,  60  N.  Y.  394  ;  Morgan  v.  Stevens,  S 
Abb.  [N.  C.]  356 ;  Herbert  v.  Herbert,  57  How.  Pr.  333.) 
The  General  Term  erred  in  reversing  the  judgment  at  Special 
Term  in  so  far  as  it  charged  premiums  paid  for  insurance  on 
the  apartment  house  against  the  income  of  the  trust  estate,  and 
in  charging  them  against  the  capital.  (Crooke  v.  County  of 
Kings,  97  N.  Y.  421;  Leroxo  v.  Wilmarth,  9  Allen,  382; 
In  re  Albertson,  113  X.  Y.  434;  Insurance  Co.  v.  Chase,  5 
Wall.  509;  Perry  on  Trusts,  §  527;  1  Phillips  on  Ins.  163; 
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Angell  on  Fire  &  Life  Ins.  §  73 ;  1  Wood  on  Fire  Ins.  685 ;  1 
May  on  Ins.  §  80;  Bridge  v.  Bridge,  146  Mass.  373;  King 
v.  Talbot,  40  N.  Y.  76 ;  Catlin  v.  Grissler,  57  N.  Y.  363 ; 
Jarvis  v.  Sewall,  40  Barb.  449 ;  Moller  v.  Duryee,  21  Wkly. 
Dig.  459 ;  Munoz  v.  Wilson,  111  N.  Y.  295,  297 ;  Waring  v. 
Loder,  53  N.  Y.  581 ;  Kemochan  v.  N.  Y.  B.  F.  Ins.  Co.,  17 
N.  Y.  428.)  The  General  Term  erred  in  affirming  the  judg- 
ment entered  in  conformity  with  the  referee's  refusal  to  allow 
to  the  plaintiffs  commissions  on  the  amounts  of  money  paid 
over  by  Mrs.  Stevens,  as  executrix,  to  herself  as  beneficiary  of 
the  $1,000,000  legacy,  and  by  the  judgment  credited  to  the 
estate  and  charged  to  the  trust  as  so  much  paid  for  interest  on 
the  unpaid  principal  of  that  legacy.  (Code  Civ.  Pro.  §§  2736, 
2811 ;  2  R.  S.  93,  §  58;  McWhorter  v.  Benson,  Hopk.  28; 
Vandtrheyden  v.  Vanderheyden,  2  Paige,  287 ;  In  re  Hay- 
den,  54  Hun,  197 ;  125  N.  Y.  776 ;  Collier  v.  Munn,  41  X. 
Y.  143;  McAlpine  v.  Potter,  126  N.  Y.  285;  Smith  v. 
Buchanan,  5  Dem.  169 ;  Lansing  v.  Lansing,  45  Barb.  182 ; 
Huddleston  v.  Kempner,  87  Tex.  372;  Gist  v.  Gist,  2 
McCord  Ch.  473 ;  Meacham  v.  Sternes,  9  Paige,  398.)  The 
judgment  of  the  General  Term,  following  the  referee's  report, 
erroneously  holds  that  the  legacy  of  $1,000,000  drew  interest 
at  the  rate  of  seven  per  cent  per  annum  to  January  1,  1880, 
and  thereafter  at  the  rate  of  six  per  cent  per  annum.  {Cooke 
v.  Meeker,  36  N.  Y.  15;  In  re  Stanfield,  64  Hun,  277;  135 
N.  Y.  292 ;  Williamson  v.  Williainson,  6  Paige,  298 ;  In  re 
McGowan,  124  N.  Y.  520  ;  Duelos  v.  Benner,  136  N.  Y.  560  ; 
In  re  Lasak,  2  Con.  380 ;  Marsh  v.  Hague,  1  Edw.  Ch.  174 ; 
Crocheron  v.  Jaqiies,  3  Edw.  Ch.  207 ;  Carson }s  Exrs.  v.  Jen- 
nings, 1  Wash.  C.  C.  129  ;  Haight  v.  Pine,  10  App.  Div.  470  ; 
Stewart  v.  Keteltas,  36  X.  Y.  388 ;  Mansfield  v.  X.  Y.  C  &  II. 
R.  R.  R.  Co.,  102  N.  Y.  205.)  The  judgment  of  the  General 
Term,  following  the  referee's  report,  is  erroneous  in  holding 
that  the  $100,000  legacy  to  Mrs.  Stevens  drew  interest  from 
the  death  of  the  testator.  {In  re  McGowan,  124  X.  Y.  526; 
2  R.  S.  90,  §  43 ;  Thorn  v.  Garner,  113  N.  Y.  198 ;  Lupton 
v.  Lupton,  2  Johns.  Ch.  628 ;  Brown  v.  Knapp,  79  JN\  Y. 
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136;  Lyon  v.  /.  S.  Asm.,  127  N.  Y.  402;  Cooke  v.  Meeker, 
36  N.  Y.  15 ;  In  re  Stanfield,  135  N.  Y.  292 ;  Williamson  v. 
Williamson,  6  Paige,  298,  300 ;  In  re  Barnes,  7  App.  Div. 
13 ;  In  re  Ilodgman,  140  N.  Y.  421.) 

George  Zabriskie  and  John  S.  Melcher  for  same  parties  as 
above,  respondents.  No  error  has  been  committed  by  the  courts 
below  in  holding  that  the  payment  of  $125,000  of  the  principal 
of  the  Union  Dime  mortgage  on  the  apartment  house,  by  the 
executors,  at  the  request  of  Mrs.  Stevens  and  her  trustees, 
operated  as  payment  of  a  like  sum  on  account  of  the  principal 
of  the  $1,000,000  trust  legacy.  {In  re  Gerry,  103  N.  Y. 
445,  451;  Butterfidd  v.  Cowing,  112  N.  Y.  486;  In  re 
Niles,  113  N.  Y.  547;  1  K.  S.  749,  §  4;  Johnson  v. 
Corbett,  11  Paige,  265;  Jumel  v.  Ju?nel,  7  Paige,  591; 
Wadsicorth  v.  Lyon,  93  N.  Y.  201 ;  Johnson  v.  Zink, 
51  N.  Y.  333 ;  Murray  v.  Marshall,  94  N.  Y.  611.)  It 
was  rightly  adjudged  that  the  amounts  charged  by  the 
several  decrees  of  the  surrogate  against  Marietta  R.  Stevens, 
and  the  several  additional  amounts  of  money  collected,  includ- 
ing the  principal  and  the  income  of  a  part  of  the  hotel 
investments,  and  received  by  her  and  retained  by  her  to  be 
applied  to  the  payment  of  the  legacy  of  $100,000,  and  of  the 
interest  on  the  $1,000,000  trust  legacy,  are  to  be  applied  to 
the  payment  and  extinguishment  of  the  said  legacy  of 
$100,000  and  of  the  interest  thereon,  and  on  the  said  $1,000,000 
trust  legacy;  and  her  proposed  conclusion  of  law,  that 
6he  is  not  chargeable  on  her  said  legacy  or  trust  legacy,  with 
any  of  the  amounts  charged  to  her  as  executrix,  was  properly 
overruled.  {In  re  Stevens,  6  X.  Y.  Supp.  638 ;  In  re  Denton, 
103  N.  Y.  607 ;  Hyland  v.  Baxter,  98  K.  Y.  610 ;  In  re 
Hawley,  100  N.  Y.  206 ;  IRS.  729,  §§  60,  63 ;  Clute  v. 
Bool,  8  Paige,  83 ;  Campbell  v.  Foster,  35  N.  Y.  361 ;  Graff 
v.  Bonnett,  31  K  Y.  9  ;  King  v.  Orser,  4  Duer,  431.)  It 
was  rightly  decided  by  the  judgment,  following  the  referee's 
report,  that  the  executors  are  not  chargeable  with  the  cost  of 
the  extraordinary  repairs,  amounting  to  $33,707.31,  and  that 
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this  amount  paid  by  them,  at  the  request  of  the  trustees,  is  to 
be  treated  as  a  payment  on  account  of  the  principal  of  the 
trust  legacy  of  $1,000,000.  (Pray  v.  liegeman,  98  N.  Y. 
351 ;  Jordan  v.  Van  Epps,  85  N.  Y.  427 ;  Govi?i  v.  De 
Miranda,  79  Hun,  329 ;  Newcmnb  v.  St  Peter's  Church,  2 
Sandf .  Ch.  636 ;  Sa?idford  v.  Travers,  40  N.  Y.  140 ;  Harsha 
v.  Reid,  45  N.  Y.  415 ;  Roberts  v.  N.  Y.  E  R.  R.  Co.,  128 
K  Y.  455;  Defendarfer  v.  Dicks,  20  Wkly.  Dig.  507; 
Weed  v.  Weed,  94  N.  Y.  243 ;  Shotwell  v.  Murray,  1  Johns. 
Ch.  512.)  The  judgment  of  the  General  Term  is  right  in 
affirming  the  judgment  of  the  Special  Term,  that  Mrs.  Stevens 
is  not  entitled  to  any  allowance  for,  or  in  respect  to,  the 
the  moneys  expended  by  Staniield  in  making  the  changes 
and  alterations  on  the  premises  leased  to  him  by  the 
trustees  under  the  lease  of  October,  1879.  (Day  v. 
Toicn  of  New  Lots,  107  N.  Y.  148 ;  Roineyn  v.  Sickles, 
108  K  Y.  650;  McGean  v.  M.  R.  Co.,  117  N.  Y.  219 . 
Roberts  v.  JS\  Y.  El.  R.  R.  Co.,  128  N.  Y.  455;  Cogs- 
well v.  Cogswell,  2  Edw.  Ch.  231 ;  Bellinger  v.  Shafer, 
2  Sandf .  Ch.  293 ;  Caldecott  v.  Brown,  2  Hare,  144;  Dent 
v.  Dent,  30  Beav.  363.)  No  error  was  committed  by  the 
General  Term  in  affirming  the  judgment  of  the  Special  Term 
that  the ;  money  collected  by  Mrs.  Stevens  shonld  first  be 
applied  in  payment  of  interest  and  principal  of  the  legacy  of 
$100,000,  and  afterwards  in  payment  of  interest  on  the  unpaid 
residue  of  the  $1,000,000  trust  legacy.  (  W.  S.  Bank  v.  Town 
of  Solon,  136  N.  Y.  465 ;  Isenhart  v.  Brmon,  2  Edw.  Ch. 
341.)  The  General  Term  committed  no  error  in  affirming  the 
judgment,  in  so  far  as  it  adjudged  that  Mrs.  Stevens  was  not 
entitled  to  set  off  commissions  as  executrix  against  the  amounts 
with  which  she  was  charged  as  money  collected  by  her  and 
applied  to  her  own  use  and  not  included  in  the  accounts  in  the 
Surrogate's  Court.  (Cook  v.  Lowry,  95  N.  Y.  103 ;  In  re 
Harnett,  15  N.  Y.  S.  R.  725 ;  In  re  Ccmkling,  2  Connolly, 
176 ;  Brewster  v.  Demarest,  48  N.  J.  Eq.  595 ;  Welsh  v. 
Brown,  50  N.  J.  Eq.  387 ;  Sherman  v.  Angel,  2  Hill  Eq.  26 ; 
Mims  v.  Mi?ns,  39  Ala.  716 ;  Withers  Appeal,  13  Penn.  St. 
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582 ;  In  re  Bailey,  47  Hun,  477  ;  Stevens  v.  Stevens,  6  N.  Y. 
Supp.  639.)  The  plaintiffs  are  entitled  to  the  commissions 
awarded  to  them  by  the  judgment.  {HaZsey  v.  Van  Amringt, 
6  Paige,  12;  Dakin  v.  Demming,  9  Paige,  95;  Laytin  v. 
Davidson,  95  X.  Y.  263 ;  In  re  Willets,  112  N.  Y.  289,  297; 
Rowland  v.  Morgan,  3  Dem.  289  •,  In  re  Roosevelt,  5  Redf. 
601 ;  Me  Alpine  v.  Potter,  126  N.  Y.  285 ;  Beard  v.  Beard, 
140  N.  Y.  260 ;  In  re  Selleek,  111  X.  Y.  293 ;  In  re  Mason, 
98  N.  Y.  527;  Uancox  v.  Meeker,  95  N.  Y.  528;  Hurlburt 
v.  Durant,  88  N.  Y.  121 ;  In  re  AlUn,  29  Hun,  7.) 

Haight,  J.  This  action  was  brought  for  an  accounting  by 
the  trustees  under  the  will  of  Paran  Stevens,  with  his  execu- 
tors, his  widow  and  remaindermen.  Paran  Stevens  died  in  the 
city  of  New  York  on  the  25th  of  April,  1872,  leaving  him  sur- 
viving the  defendant  Marietta  R.  Stevens,  his  widow,  and 
Ellen  S.  Melcher,  the  wife  of  John  S.  Melcher,  Mary  Fiske 
Stevens,  now  the  wife  of  Arthur  II.  F.  Paget,  and  Henry 
Leiden  Stevens,  his  only  children  and  heirs  at  law.  He  left 
a  last  will  and  testament  in  which  he  bequeathed  to  his  widow 
the  sum  of  $100,000  to  be  paid  to  her  out  of  his  estate  as  soon 
as  practicable  after  his  decease,  and  by  the  fifth  clause  thereof 
he  gave  and  devised  to  Charles  G.  Stevens,  of  Clinton,  in  the 
state  of  Massachusetts,  and  George  F.  Richardson,  of  Lowell, 
in  that  state,  and  to  the  survivor  of  them,  the  sum  of 
$1,000,000,  in  which  should  be  included  at  its  fair  value 
the  premises  known  as  No.  1  store,  State  street  block, 
in  the  city  of  Boston,  Mass.,  in  trust,  however,  to  hold, 
invest  and  manage  the  same  as  a  trust  fund  and  estate 
for  the  benefit  of  his  widow  during  her  natural  life,  and 
to  collect  the  income  therefrom  and  pay  the  same  over  to 
her,  and  upon  her  decease  to  divide  the  principal  of  such  fund 
among  his  children  in  equal  proportions,  the  issue  of  any 
deceased  child  taking  the  share  their  parent  would  have  taken 
if  living.  Legacies  were  given  by  other  provisions  of  the  will 
which  are  not  material  to  this  controversy.  By  the  eleventh 
clause  he  directed  that  the  residue  and  remainder  of  his  estate, 
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real  and  personal,  should  be  divided  by  his  executors  into 
three  parts,  one  of  which  parts  he  gave  to  trustees,  naming 
them,  in  trust  for  his  daughter  Ellen,  another  part  to  trustees 
in  trust  for  his  daughter  Mary,  and  the  remaining  part  to 
trustees  for  the  benefit  of  his  son  Henry.  By  the  fourteenth 
clause  he  authorized  his  executors  to  make  conveyance  to  the 
trustees  of  the  several  trust  funds  created  in  order  to  effect 
the  division  contemplated  and  provided  for  and  to  erect  the 
several  trust  estates.  He  further  authorized  and  empowered 
his  trustees  of  the  several  trust  estates  created  by  him  to  sell 
and  convey  any  real  estate  that  may,  at  any  time,  form  part 
of  such  trust  estate  under  their  charge,  respectively,  and  to 
reinvest  the  proceeds  thereof  in  other  real  estate  in  the  states 
of  New  York  and  Massachusetts,  or  in  United  States  govern- 
ment, or  city  or  state  securities,  and  hold  the  same  upon  the 
same  trust  and  for  the  same  purpose  upon  which  the  estate  so 
sold  was  held.  In  the  fifteenth  clause  he  prohibited  payments 
to  the  cestui  que  trust  in  anticipation  and  required  that  such 
payments  should  only  be  made  after  the  same  had  accrued  and 
had  been  received  by  the  trustees.  He  appointed  his  widow, 
Marietta  R.  Stevens,  his  son-in-law,  John  L.  Melcher,  and 
Charles  G.  Stevens,  executors,  and,  upon  the  decease  of 
either  of  the  two  last  named,  he  appointed  George  F. 
Richardson  as  executor  in  such  deceased  executor's  place. 
The  provisions  made  in  his  will  for  his  widow  were  to  be  in 
lieu  of  dower.  The  personal  estate  left  by  the  testator 
amounted  to  the  sum  of  $310,773.87  as  shown  by  the  appraise- 
ment and  included  his  interest  in  the  partnership  of  Darling, 
Griswold  &  Co.,  as  proprietors  of  the  Fifth  Avenue  Hotel  in 
the  city  of  New  York,  also  his  interest  in  the  partnership  of 
Weatherby,  Chapin  &  Co.,  as  proprietors  of  the  Revere  and 
Tremont  Houses  in  Boston,  and  also  his  interest  in  the  partner- 
ship of  J.  E.  Kingsley  <fc  Co.,  as  proprietors  of  the  Continen- 
tal Hotel  in  the  city  of  Philadelphia,  which  partnerships  by 
the  terms  of  the  will  were  to  continue  for  the  benefit  of  his 
estate  until  the  expiration  of  the  terms  of  the  several  con- 
tracts of  copartnership.  He  also  owned  considerable  real 
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estate  in  the  city  of  New  York  and  elsewhere,  including  the 
interest  in  each  of  the  hotel  properties  above  mentioned. 

A  question  having  arisen  with  reference  to  the  power  of  the 
executors,  an  action  was  brought  in  the  Supreme  Court  for  a 
construction  of  the  will,  which  resulted  in  an  adjudication 
that  the  executors  were  authorized  to  retain  the  hotel  inter- 
ests and  to  continue  so  much  of  the  interest  as  was  invested 
therein  if  they  should  so  elect ;  that  it  was  the  intention  of 
the  testator  to  charge  his  real  estate  with  the  payment  of  the 
legacies  bequeathed  by  him,  and  that  it  was  his  intention  to 
permit  the  trustees  of  the  several  trusts  created  by  him, 
including  the  trustees  of  the  million  dollars  left  for  the  benefit 
of  his  widow,  to  accept  real  estate  to  be  conveyed  to  them  in 
satisfaction  of  such  trust,  and  that  his  executors  were  author- 
ized to  satisfy  any  deficiency  in  the  payment  of  the  legacies 
caused  by  the  retention  of  the  hotel  interests  or  otherwise, 
from  the  real  estate  left  by  the  testator,  and  that  his  executors 
may  satisfy  the  same  by  procuring  a  sale  so  far  as  necessary 
of  the  real  estate,  under  the  charge  of  the  legacies,  and  so  far 
as  respects  the  million  dollars  left  in  trust  for  the  benefit  of 
his  widow  by  conveying  the  necessary  amount  of  real  estate 
to  her  trustees  at  a  valuation  to  be  fixed  and  determined,  there 
being  included  therein  the  premises  known  as  No.  1  store, 
State  street  block,  on  State  street,  in  the  city  of  Boston,  Mass. 

At  the  time  of  the  testator's  death  he  was  engaged  in  erect- 
ing and  had  substantially  completed  a  building  at  the  corner 
of  27th  street  and  Fifth  avenue,  New  York,  known  as  the 
Stevens  Apartment  House,  on  which  there  was  a  considerable 
indebtedness,  which,  together  with  the  legacies,  would  sub- 
stantially exhaust  the  personal  estate,  leaving  nothing  out  of 
which  the  million-dollar  trust  for  the  benefit  of  his  widow 
could  be  set  up  except  out  of  the  real  estate. 

After  a  judicial  construction  of  the  will  had  been  made  the 
widow  accepted  the  provisions  made  for  her  in  lieu  of  dower, 
and  then,  on  the  28th  day  of  October,  1873,  entered  into  an 
agreement  with  the  executors  and  her  trustees,  under  which 
the  executors  conveyed  to  her  trustees,  to  apply  upon  the 
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million-dollar  trust,  the  store  known  as  No.  1  State  street 
block,  Boston,  at  $105,000,  together  with  the  premises  known 
as  the  Stevens  Apartment  House,  in  the  city  of  New  York,  a 
stable  known  as  No.  3  East  2Sth  street,  and  premises  known 
as  numbers  228  and  230  Fifth  avenue,  in  the  city  of  New 
York,  valued  at  the  sum  of  $450,000,  aside  from  the  mort- 
gages thereon,  which,  together  with  the  Boston  property, 
amounted  to  $555,000.  Upon  the  Stevens  Apartment  House 
property  there  was  a  mortgage  for  the  sum  of  $425,000,  and 
upon  the  premises  Nos.  228  and  230  Fifth  avenue  were  other 
mortgages,  amounting  to  $140,000,  making  a  total  of  $565,000. 
Henry  L.  Stevens  died,  unmarried,  July  18,  1885,  and  Mrs. 
Stevens  died  after  this  judgment  was  entered,  and  the  appeal 
herein  on  her  behalf  is  prosecuted  by  the  Union  Trust  Com- 
pany, her  executor. 

The  first  controversv  to  which  our  attention  i6  called  arises 
with  reference  to  the  premises  known  as  Nos.  228  and  230 
Fifth  avenue.  Upon  these  lots  were  two  dwelling  houses 
which  had  been  occupied  for  many  years  as  residences  and  on 
which  the  lease  had  expired  on  the  first  day  of  May,  1873. 
They  were  incumbered  with  mortgages  to  the  amount  of 
$140,000,  and  were  valued  at  about  the  sum  of  $150,000. 
The  houses  were  badly  out  of  repair,  and  in  that  condition 
they  were  incapable  of  yielding  a  rent  sufficient  to  pay  the 
taxes  and  accruing  interests  on  the  mortgages.  At  that  date 
Mrs.  Stevens,  the  widow,  took  possession  of  the  lots,  and  on 
the  conveyance  thereof  to  her  trustees  as  a  part  of  her  trust 
estate,  she  entered  into  a  written  contract  with  one  Barbara 
Jones  in  the  name  of  the  plaintiffs,  as  trustees,  herself  becom- 
ing one  of  the  contracting  parties,  to  erect  upon  the  premises 
a  new  building  corresponding  with,  and  to  be  made  a  part  of, 
the  Stevens  Apartment  House  which  they  adjoined.  At  first 
the  plaintiffs  refused  to  become  parties  to  the  contract,  or  to 
execute  the  same,  but  finally,  at  the  suggestion  of  counsel  that 
it  was  necessary  for  the  interest  of  the  contractor  that  they 
should  become  parties  to  it,  they  agreed  to  do  so  on  being 
indemnified  by  Mrs.  Stevens  against  liability.     Such  guaranty 
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was  indorsed  upon  the  contract  and  executed  by  her,  and  there- 
after the  contract  was  executed  by  the  plaintiffs  and  a  new 
building  was  constructed  at  an  expense  of  $130,000,  and  became 
an  important  part  of  the  apartment  house  and  largely  increased 
its  revenue  and  added  to  the  value,  at  that  time,  of  the  prem- 
ises at  least  $90,000. 

The  referee  has  found  as  facts  that  the  plaintiffs  did  not 
onsent  to  the  tearing  down  of  the  old  buildings  upon  the 
premises ;  that  they  disapproved  of  the  same ;  that  upon  learn- 
ing of  Mrs.  Stevens'  intention  to  improve  the  premises,  they 
expressed  their  disapproval  thereof,  and  endeavored  to  dis- 
suade her  from  doing  it  and  objected  to  its  being  done  on  their 
account  or  responsibility  ;  that  she  made  such  changes  without 
any  belief  or  expectation  on  her  part  that  she  had  any  legal 
claim  for  reimbursement ;  that  it  was  done  by  her  to  increase 
the  income  from  the  premises  and  of  the  apartment  house 
adjoining  thereto. 

Mrs.  Stevens  claims  that  the  amount  expended  b}T  her  in 
constructing  the  new  building  and  making  it  a  part  of  the 
apartment  house,  or  at  least  so  much  thereof  as  added  to  the 
permanent  value  of  the  premises,  should  be  allowed  to  her 
and  charged  against  the  million-dollar  trust.  The  referee 
found  against  her  with  reference  to  this  claim,  but  the  Gen- 
eral Term  has  reversed  the  judgment  entered  upon  his  report 
so  far  as  this  item  is  concerned,  and  has  allowed  the  claim. 
The  General  Term,  in  its  order  of  reversal,  has  neglected  to 
state  that  it  reversed  upon  the  facts,  and  we  must  conse- 
quently assume  that  the  reversal  was  upon  the  law.  "We  are, 
therefore,  upon  this  review,  bound  to  assume  that  the  facts 
are  as  found  by  the  referee. 

The  argument  upon  this  question  has  covered  a  broad  field, 
involving  the  rights  of  tenants  in  common,  life  tenants, 
remaindermen  and  trustees  for  tenants  for  life  and  remainder- 
men. Numerous  authorities  have  been  cited  with  reference 
to  these  various  relations.  It  is  quite  possible  that  the  same 
general  rule  exists  with  reference  to  all  persons  occupying 
these  different  relations,  except    as  to   trustees  who  derive 
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special  powers  from  a  will  or  deed  of  trust,  whose  duties  are 
regulated  thereby.  In  view  of  the  fact  that  the  rights  of 
persons  occupying  these  relations  have  recently  been  con- 
sidered by  this  court  in  the  case  of  Cosgriff  v.  Foss  (152  N. 
Y.  104),  we  do  not  deem  it  necessary  to  here  enter  upon  any 
elaborate  consideration  of  the  authorities. 

Ordinarily  the  duty  devolves  upon  tenants  in  common  in 
possession,  life  tenants,  or  trustees  for  equitable  life  tenants, 
of  preserving  the  premises,  defraying  the  expenses  of  ordinary 
repairs,  and  of  paying  the  taxes  and  the  accruing  interests 
upon  mortgages  which  may  incumber  the  premises.  {In  the 
Matter  of  Albertson,  113  N.  Y.  434,  439.)  They  are  not, 
however,  compelled  or  required  to  bear  the  whole  expense  of 
permanent  improvements  required  by  the  state  or  municipal 
authorities,  such  as  assessments  imposed  for  flagging  a  side- 
walk. {Peek  v.  Sherwood,  56  X.  Y.  615.)  And,  where  relief 
is  sought  through  a  court  of  equity,  and  special  equities  exist 
in  favor  of  a  party  who  has  made  permanent  improvements 
which  were  necessary  for  the  preservation  of  the  property, 
an  allowance  may  be  made  therefor.  {Ford  v.  Knapp,  102 
N.  Y.  135.) 

At  common  law  a  tenant  in  common  or  a  tenant  for  life, 
who  had  made  permanent  improvements,  as  distinguished 
from  ordinary  repairs,  upon  the  common  property  of  his 
co-tenant  or  that  of  his  remainderman,  could  not  recover  of 
his  co-tenant  or  remainderman  his  expenditures  for  that  pur- 
pose. Courts  of  equity,  however,  were  more  liberal,  adopt- 
ing the  principle  that  a  party  who  asks  for  equitable  relief 
will  be  required  to  do  what  is  equitable  himself,  and  where 
special  circumstances  give  rise  to  strong  equitable  rights,  relief 
may  be  afforded.  {Putnam  v.  Ritchie,  6  Paige,  390.)  But 
where  two  remaindermen,  without  the  consent  of  the  others, 
but  with  the  consent  of  the  life  tenant,  erect  buildings  upon 
premises  under  an  agreement  with  the  life  tenant  that  they 
may  receive  the  rents  from  the  buildings,  it  was  held  that  the 
remaindermen  who  thus  improved  the  property  were  not  enti- 
tled  to   compensation   therefor   out  of   the   shares   of   their 
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co-tenants,  it  appearing  that  the  rents  received  largely  exceeded 
the  value  of  the  buildings,  and  that  there  were  no  equities  in 
favor  of  the  remaindermen  who  had  made  the  investment 
voluntarily,  with  full  knowledge  of  the  facts  and  without  any 
inducements  offered  by  their  co-tenants.  {Cosgriff  v.  Foss, 
supra.) 

Perry  on  Trusts,  at  section  477,  says:  "A  trustee  with 
power  to  manage  real  estate  for  a  person  absolutely  entitled, 
but  incapable,  from  infancy  or  otherwise,  of  giving  any  direc- 
tions, may  make  repairs,  but  he  cannot  go  beyond  the  neces- 
sity of  the  case,  at  the  peril  of  having  his  expenses  disallowed. 
If  there  is  a  legal  tenant  for  life  and  remainder  over,  the  ten- 
ant for  life  cannot  waste  and  must  not  suffer  the  buildings  to 
fall  into  decay.  But  whatever  may  be  the  rights  or  liabilities 
of  a  legal  tenant  for  life,  the  trustees  of  an  equitable  tenant 
for  life  cannot  interfere  with  the  possession  of  the  equitable 
tenant  for  any  repair,  unless  they  are  clothed  with  especial 
powers  of  managing  the  life  estates?  (See,  also,  Lewin  on 
Trusts  [9th  ed.],  643;  Thomas  v.  Evans,  105  X.  T.  601; 
Cogswell  v.  Cogswell,  2  Edwards'  Ch.  231 ;  Green  v.  Winter, 
1  Johnson's  Ch.  26 ;  Bellinger  v.  Shafer,  2  Sandford's  Ch. 
293.) 

It  will  thus  be  seen  that  attention  must  be  given  to  the 
special  powers  given  to  trustees  by  the  will.  Such  provisions 
are  not  infrequent,  and,  when  found,  they  must  control  the 
trustees'  powers  and  duties.  If  the  trustee  under  the  will  is 
given  power  to  invest  in  real  estate,  or  to  build  upon  lands 
already  belonging  to  the  estate,  all  parties  are  bound  thereby, 
be  they  life  tenants,  beneficiaries  of  a  trust  or  remaindermen. 

If  we  were  to  treat  Mrs.  Stevens  as  a  life  tenant,  and  lim- 
ited in  authority  to  the  rules  of  the  common  law,  there  might 
be  some  difficulty  in  sustaining  the  conclusion  reached  by  the 
General- Term  with  reference  to  this  item  of  her  claim,  bat 
such  does  not  appear  to  be  her  relation  to  the  estate.  The  tes- 
tator did  not  see  fit  to  give  her  the  possession  and  control  of 
the  million-dollar  trust,  or  of  the  real  estate  set  apart  for  and 
composing  that  trust ,  but,  instead  thereof,  gave  the  same  to 
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others,  in  trust,  to  "hold,  invest  and  manage"  during  her  life, 
to  collect  the  income  and  the  receipts  therefrom  and  pay  to 
her,  and,  upon  her  decease,  to  divide  the  trust  estate  or  fund 
among  the  remaindermen  specified.  The  trustees  were  thereby 
made  the  owners  and  given  the  possession  of  the  trust  estate, 
and  as  such  had  certain  duties  to  perform  with  reference 
thereto ;  they  were  required  to  invest  and  manage  so  as  to 
produce  an  income  for  Mrs.  Stevens,  and  to  care  for  and 
preserve  the  principal  of  the  estate  for  the  benefit  of  the 
remaindermen.  The  relation  of  Mrs.  Stevens  was  that  of  life 
beneficiary  under  the  trust,  the  cestui  que  trust  of  her  trustees. 
The  provisions  of  the  will  do  not  specifically  specify  the 
items  of  property  which  should  be  turned  over  to  the  trustees 
to  constitute  the  million-dollar  trust,  further  than  the  store 
number  one  of  State  street  block,  Boston,  Massachusetts. 
Under  the  construction  judgment  the  executors  were  empow- 
ered to  agree  with  the  trustees  to  accept  real  estate  in  the  place 
of  currency,  and  to  the  extent  already  mentioned,  real  estate 
was  conveyed  by  the  executors  to  the  trustees.  It  evidently 
was  understood  by  the  testator  that  the  trust  estate  might  be 
made  up  in  part  of  cash  and  in  part  of  real  estate.  In  the 
fifth  clause  he  empowers  his  trustees  to  hold,  invest  and  man- 
age the  same ;  and  in  the  fourteenth  clause  he  authorizes  and 
empowers  the  trustees  and  the  survivor  or  survivors  of  them, 
"  to  sell,  convey,  make,  execute,  acknowledge  and  deliver,  by 
proper  and  necessary  deeds  of  conveyance,  any  and  all  real . 
estate  which  may  at  any  time  form  part  of  said  trust  estates 
under  their  charge  respectively,  and  to  reinvest  the  proceeds 
only,  either  in  other  real  estate  in  the  states  of  New  York 
and  Massachusetts,  or  in  United  States  government  or  city 
or  state  securities,  and  to  hold  the  same  upon  the  same  trusts 
and  for  the  same  purposes,  for  and  upon  which  the  estate  so 
sold  was  held,  and  so,  from  time  to  time,  when  they  shall  deem 
expedient,  to  sell  and  reinvest  as  aforesaid."  It  is  contended 
with  reference  to  these  provisions  that  the  authority  to  invest  in 
real  estate  by  the  trustees  was  limited  to  the  proceeds  received 
from  the  6ale  of  other  real  estate ;  but  it  appears  to  us  that 
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this  would  be  rather  too  strict  a  construction  to  place  upon  the 
provisions.  No  reason  is  apparent  why  the  testator  should 
authorize  the  investment  in  real  estate  of  money  derived  from 
one  source,  and  not  money  derived  from  another  source.  The 
first  provision  of  the  will,  to  which  attention  has  been  called, 
is  general  and  without  limitation  ;  the  trustees  are  "  to  hold, 
invest  and  manage/'  If  this  provision  related  to  money  only, 
there  might  be  some  doubt  as  to  the  authority  to  invest  in  real 
estate  ;  but  we  must  bear  in  mind  that  the  testator's  estate  con- 
sisted chiefly  of  real  property ;  tln.t  his  personal  property  was 
only  sufficient  to  pay  his  debts  and  ths  legacies  bequeathed  by 
him,  and  that  there  was  nothing  out  of  which  the  trusts  could 
be  established  aside  from  the  real  property  and  the  income 
therefrom.  It  was  evidently  this  condition  of  affairs  that 
induced  the  testator  to  give  authority  to  his  trustees  to  invest 
and  manage  without  limitation.  Undoubtedly,  this  clause 
must  be  read  in  connection  with  that  included  in  the  four- 
teenth item  of  his  will.  This  clearly  has  reference  to  the  sale 
of  real  estate  forming  a  part  of  the  trust  estate ;  it  gives  to 
the  trustees  full  power  to  sell  and  convey  whenever  they  shall 
deem  expedient ;  it  also  gives  them  power  to  reinvest  the  pro- 
ceeds in  other  real  estate  in  the  states  of  New  York  and  Mas- 
sachusetts, or  in  United  States  government  or  city  or  6tate 
securities.  Here  we  have  the  first  limitation  imposed  upon 
the  trustees  with  reference  to  investments.  It  is  said  that  the 
word  "only"  relates  to  the  proceeds  derived  from  the  sale  of 
real  estate,  but  it  is  not  clear  to  us  that  such  was  the  intention ; 
it  would  rather  appear  that  it  related  to  the  investments  author- 
ized and  to  the  limitations  imposed  by  requiring  such  invest- 
ments to  be  made  only  in  other  real  estate  in  the  states  of 
New  York  and  Massachusetts,  or  in  United  States  government 
or  city  or  state  securities.  The  limitation  here  imposed  doubt- 
less has  reference  also  to  the  power  to  invest  given  by  the 
former  clause  of  the  will,  which,  considered  in  connection 
with  this,  would  seem  to  indicate  an  intention  on  the  part  of 
the  testator  to  give  to  his  trustees  the  power  to  invest  any 
part  of  the  trust  in  real  estate  in  the  states  of  New  York  and 
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Massachusetts,  or  m  United  States  government  or  city  or  state 
securities. 

The  erection  of  a  building  upon  the  lands  of  an  estate  is 
equivalent  to  an  investment  of  the  proceeds  of  the  estate  in 
the  purchase  of  other  lands.  In  re  Newman  (L.  R.  [9  Ch. 
App.]  681)  Lord  Justice  James  says:  "The  erection  of  a 
building  is  substantially  the  same  thing  as  the  purchase  of  a 
new  estate."  And  in  Drake  v.  Trefuds  (L.  R.  [10  Ch.  App.] 
364)  it  was  held  that  money  which,  under  the  provisions  of  a 
deed  or  will,  is  to  be  invested  in  the  purchase  of  land  will,  in 
a  proper  case,  be  ordered  by  the  court  to  be  employed  in  erect- 
ing new  buildings  on  land  already  devoted  to  the  same  uses. 

We  think,  therefore,  that  the  trustees  had  the  power,  under 
the  will,  to  invest  the  proceeds  of  the  trust  committed  to  their 
charge  in  building  upon  the  real  estate  forming  a  part  of  the 
trust  estate  when  it  could  be  reasonably  anticipated  that  such 
investment  would  be  beneficial  to  the  remaindermen  and  to 
the  life  beneficiary. 

As  we  have  6een,  the  real  estate  known  as  "  228  and  230 
Fifth  avenue  "  was  occupied  by  two  houses,  which  were  badly 
out  of  repair  and  in  such  a  condition  as  to  be  incapable  of 
yielding  sufficient  rent  to  pay  the  taxes  and  accruing  interests 
on  the  mortgages.  It  appears  from  the  testimony  that  dur- 
ing the  year  intervening  after  the  death  of  the  testator  and 
the  time  that  they  were  vacated,  on  the  1st  day  of  May,  1873, 
the  income  derived  from  the  lots  fell  short  upwards  of  nine 
thousand  dollars  of  the  sum  required  to  pay  the  interest  and 
taxes.  It  will  thus  readily  be  seen  that  something  had  to  be 
done,  if  these  lots  were  to  be  preserved  for  the  estate.  A  situa- 
tion was  presented  very  different  from  the  cases  where  the 
real  estate  has  produced  an  income  sufficient  to  maintain  it, 
although  small  and  leaving  but  little  profit  for  the  life  tenant 
or  the  beneficiary  of  the  trust.  The  lots  were  centrally 
located  upon  Fifth  avenue,  of  great  value,  and  it  was  reason- 
ably anticipated  that  they  might  be  of  still  greater  value.  It 
was  the  duty  of  the  trustees,  if  possible,  to  preserve  them  for 
72 
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the  benefit  of  the  remaindermen,  and  at  the  same  time  make 
them  produce  an  income  sufficient  to  render  them  self-sustain- 
ing and  an  aid  to  the  life  beneficiary.  It  was  under  such 
circumstances  that  the  new  building  was  constructed  upon 
these  lots,  at  an  expense  of  $130,000,  which  was  made  a  part 
of  the  apartment  house  which  the  referee  has  found  largely 
increased  its  revenue  and  added  to  the  permanent  value,  at 
that  time,  of  the  premises,  at  least  $90,000. 

It  is  contended  that  the  building  was  constructed  by  Mrs. 
Stevens,  and  not  by  the  trustees.  It  appears  that  she  fur- 
nished the  money  and  paid  for  the  construction  of  the  build- 
ing ;  that  she  conceived  the  idea,  procured  the  plans  and  took 
an  active  part,  at  least,  in  the  making  of  the  contracts  and 
the  procuring  of  the  construction  of  the  building.  There 
appears  to  be  some  controversy  as  to  whether  the  money  fur- 
nished by  her  was  her  own  or  that  which  had  come  into  her 
hands  as  executrix  of  the  estate ;  but,  under  the  view  taken 
by  us,  the  determination  of  this  question  is  unimportant ;  for 
in  either  case  her  situation  or  rights  with  reference  to  the 
claim  would  be  the  same.  We  must  here  bear  in  mind  what 
has  before  been  stated  —  that  the  testator  did  not  see  fit  to 
intrust  her  with  the  possession  or  management  of  the  prop- 
erty. That  he  gave  to  the  trustees ;  its  care  and  management 
devolved  upon  them,  and  they  could  not,  without  violating 
the  trust  reposed  in  them,  leave  it  to  her  care  and  manage- 
ment ;  for  that  was  one  of  the  things  that  the  testator  deter- 
mined should  not  be  done.       ^ 

It  appears  that  she  first  went  upon  the  premises  and  tore 
down  the  old  buildings ;  that  she  then  entered  into  a  contract 
with  one  Barbara  Jones  to  construct  the  new  building.  It 
also  appears  that  this  was  done  without  the  consent  or 
approval  of  the  trustees ;  but  it  nevertheless  appears  that  they 
finally  yielded,  submitted  their  judgment  to  hers  and  executed 
the  contract  for  the  new  building.  It  is  true  that  Mrs. 
Stevens  indemnified  them  against  any  liability  therefor,  but 
this  guaranty  had  reference  to  personal  liability,  and  not  the 
liability  which  they  of  necessity  assumed  as  trustees  of  the 
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estate.  As  such  trustees  they  had  no  money  with  which  to 
pay  for  the  structure.  The  real  estate  mentioned  had  been 
conveyed  to  them  by  the  executors  and  had  become  a  part  of 
the  trust  estate,  but  no  money  had  been  paid  over  to  them  at 
that  time ;  it  was  but  natural,  therefore,  that  they  should  seek 
indemnity  against  personal  liability.  The  fact,  however, 
exists  that  upon  Mrs.  Stevens  undertaking  to  furnish  the 
money  with  which  to  pay  for  the  building,  they  joined  in  the 
contract  with  Barbara  Jones  for  the  construction  of  the  build- 
ing, thereby  giving  to  the  proposed  improvements  their 
approval ;  and  from  that  time  on  the  construction  must  be 
deemed  to  be  their  act  and  done  in  the  exercise  of  their  judg- 
ment as  trustees. 

It  is  said  that  the  changes  were  made  without  any  belief  or 
expectation  on  the  part  of  Mrs.  Stevens  that  she  had  any  legal 
claim  for  reimbursement.  But  it  is  not  apparent  how  her 
mental  operations  or  her  expectations  in  the  matter  affect  her 
legal  or  equitable  rights.  It  is  not  pretended  that  she  agreed 
with  the  trustees  that  6he  would  pay  for  the  new  building  and 
would  make  no  claim  for  reimbursement,  or  that  she  under- 
took the  construction  of  the  building  under  any  such  agree- 
ment. Her  expectations  with  reference  thereto  are,  therefore, 
no  obstacle  to  her  recovery. 

Under  the  finding  of  the  referee  the  value  of  the  property 
at  that  time  was  increased  in  the  sum  of  ninety  thousand 
dollars,  but  it  is  said  that  it  does  not  appear  that  the  value  of 
the  property  was  permanently  increased  in  that  sum.  There 
is,  however,  no  finding  that  the  increased  value  was  not 
ninety  thousand  dollars  at  the  time  of  the  trial.  It  appears 
from  the  finding  that  the  structure  cost  $130,000,  and  that 
it  added  at  least  ninety  thousand  dollars  to  the  value  of  the 
property.  A  building  is  commonly  known  as  a  "  permanent 
improvement."  It  is  quite  possible  that  this  is  a  misnomer 
and  that  there  is  no  such  thing  as  a  permanent  improvement 
We  are  aware  that  things  are  subject  to  decay  and  deteriora- 
tion, but  the  improvement  was  so  far  permanent  as  to  be 
recognized  in  the  law  as  such,  and  as  we  understand  the  find- 
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ing,  it  is  that  the  property  was  permanently  improved  in  the 
amount  named. 

Mrs.  Stevens'  right  to  be  allowed  the  ninety  thousand  dol- 
lars and  to  have  the  6ame  charged  to  the  million-dollar  trust 
as  an  investment  by  the  executors,  is  dependent  upon  the 
broad  principles  of  equity.  There  are  many  cases  in  the 
books  in  which  relief  of  this  character  has  been  refused; 
many  others  in  which  it  has  been  granted.  Each  case  is 
largely  dependent  upon  the  circumstances  and  special  eqnities 
surrounding  it,  which  may  bring  it  within,  or  distinguish  it 
from,  general  rules.  After  a  careful  examination  of  the 
authorities,  we  have  reached  the  conclusion  that  in  this  case 
Mrs.  Stevens'  equities  are  such  that  her  claim  should  have 
been  allowed,  and  the  ninety  thousand  dollars  charged  to  the 
trust  estate. 

Another  controversy  has  arisen  with  reference  to  the  Stevens 
Apartment  House,  so  called.  After  the  erection  of  the 
new  building  upon  lots  22$  and  230  Fifth  avenue  a  crack  was 
discovered  in  the  Fifth  avenue  front  of  the  apartment  house 
on  the  line  of  the  party  wall  between  it  and  No.  230  Fifth 
avenue,  and  subsequently  it  was  discovered  that  the  wall  of 
the  apartment  house  had  settled.  A  thorough  examination  of 
the  condition  of  the  building  was  then  made  which  resulted 
in  the  discovery  of  serious  defects.  The  foundation  of  the 
south  wall  was  insufficient  to  support  the  superstructure  and 
was  laid  on  a  soft,  muddy  bottom  without  sufficient  support, 
by  piles  or  otherwise,  to  prevent  it  from  sinking,  and  the 
arches  over  the  windows  of  the  north  and  west  sides  on  27th 
street  and  Broadway  were  too  weak  to  support  or  withstand 
the  pressure  from  above. '  So  serious  were  the  defects  that 
the  building  was  considered  dangerous  to  the  public  as  well  as 
to  the  occupants,  and  the  building  department  of  the  city 
gave  formal  notice  that  it  must  be  repaired.  These  defects 
existed  *f  thp  time  the  property  was  conveyed  to  the  plaintiffs 
as  trustees,  but  were  then  unknown  and  undisclosed.  The 
plaintiffs,  as  trustees,  did  not  have  sufficient  funds  to  make 
the  necessary  repairs.     In  this  condition  of  affairs  they  called 
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upon  the  executors  to  advance  the  necessary  money,  which 
they  did  with  the  understanding  that  it  was  without  prej- 
udice to  the  question  upon  what  parties  or  fund  the  cost 
should  be  charged.  The  plaintiffs  then  entered  into  a  con- 
tract with  D.  C.  Weeks  &  Son  to  make  the  necessary  repairs, 
which  was  done  at  an  expense  of  $33,707.31,  which  sum  was 
charged  to  the  plaintiffs  by  the  executors  as  so  much  paid  by 
them  on  account  of  the  million-dollar  trust. 

The  referee  held  that  this  clmrge  was  proper.  It  is,  how- 
ever, insisted  by  Mrs.  Stevens  that  she  ought  not  to  suffer  by 
reason  of  the  latent  defects  in  the  construction  of  the  build- 
ing, unknown  to  her  at  the  time  of  the  conveyance  of  the 
property  to  her  trustees ;  that  it  operates  to  reduce  her  trust 
estate  in  the  amount  of  the  cost  of  such  repairs,  thereby 
depriving  her  of  an  annual  income  therefrom  amounting  to 
about  the  sum  of  $2,000  per  year,  without  fault  on  her  part  or 
that  of  her  trustees. 

The  claim  of  Mrs.  Stevens  strongly  commends  itself  to  a 
court  of  equity.  The  General  Term  recognized  its  justness, 
but  appears  to  have  been  of  the  opinion  that  there  was  an 
estoppel  by  reason  of  the  construction  judgment.  Undoubtedly 
an  estoppel  of  a  former  judgment  extends  to  every  material 
matter  within  the  issue  which  was  expressly  litigated  and 
determined,  but  in  that  action  no  issue  was  joined  with  refer- 
ence to  the  value  of  these  premises.  The  action  was  prose- 
cuted for  the  purpose  of  obtaining  a  construction  of  the  will, 
and  of  ascertaining  whether  the  trusts  created  by  it  were 
chargeable  upon  the  real  estate,  and  whether  real  estate  could 
be  conveved  bv  the  executors  to  the  trustees  in  satisfaction  of 
such  trusts.  After  the  determination  of  these  questions  the 
court,  at  the  request  of  the  parties,  did  take  evidence  with 
reference  to  the  value  of  the  different  parcels  of  real  estate 
owned  by  the  testator  in  his  lifetime,  and  did  supplement  the 
judgment  with  a  permit  to  the  executors  to  convey,  and  to  the 
trustees  to  receive,  property  at  the  values  found  for  the  differ- 
ent parcels.  This,  however,  was  permissive  only,  leaving  it 
to  the  final  agreement  between  the  parties,  and  was  not  in  any 
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sense  a  judgment,  intended  to  be  binding  upon  the  parties, 
further  than  to  justify  the  action  of  the  executors  and  the 
trustees  should  they  finally  conclude  to  act  thereunder. 

Here,  as  we  have  seen,  was  a  mutual  mistake  of  fact, 
unknown  to  the  parties  and  unknown  to  the  court  that  ren- 
dered the  judgment  in  the  former  action.  It  was  a  hidden, 
latent  defect  in  the  structure  of  the  building,  which  rendered 
it  dangerous  and  liable  to  fall,  seriously  aflfecting  its  value,  and 
it  does  not  appear  to  us  that  there  is  any  provision  in  the  con- 
struction judgment  which  operates  as  an  estoppel  against  any 
claim  for  relief  which  Mrs.  Stevens  may  be  able  to  maintain. 

It  is  now  insisted,  on  behalf  of  the  executors,  that  the  prein, 
ises  were  conveyed  to  the  trustees  by  deed  without  covenant, 
and  that,  consequently,  there  has  been  no  breach  of  covenant 
upon  which  an  action  can  be  maintained  for  damages.  Very 
likely  this  is  60.  But  Mrs.  Stevens  is  not  here  prosecuting  an 
action  at  law  to  recover  damages ;  she  is  appealing  to  a  court 
of  equity  to  adjust  an  account,  and  to  determine  to  which 
party  it  should  be  charged.  The  account  arises  out  of  an 
estate  of  a  deceased  person,  between  executors,  trustees,  a 
beneficiary  under  a  trust  and  remaindermen.  A  court  of 
equity  has  acquired  jurisdiction,  and,  having  jurisdiction,  it 
may  do  equity  between  the  parties. 

The  defect  in  the  building  was  discovered  whilst  Mrs. 
Stevens  was  in  Europe,  and  the  trustees  were  required  to  act 
with  reference  thereto  in  her  absence.  The  building  depart- 
ment of  the  city  had  ordered  the  repairs,  and  the  trustees  had 
no  money  with  which  they  could  be  made.  Under  such  cir- 
cumstances, they  appealed  to  the  executors  to  furnish  the  neces- 
sary money.  The  executors,  evidently  recognizing  that  the 
estates  which  they  represented  might  be  held  liable,  advanced 
the  money,  with  the  understanding  that  it  was  without  preju- 
dice to  the  question  upon  what  parties  or  fund  the  same 
should  be  charged,  thus  leaving  the  question  open  for  the 
determination  of  a  court  of  equity  in  case  the  parties  should 
be  unable  to  agree.  No  fault  is  chargeable  upon  the  execu- 
tors, neither  is  there  blame  attributable  to  the  trustees ;  they 
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acted  with  prudence  and  with  an  evident  desire  to  protect  the 
estates  which  they  severally  represented,  leaving  the  matter 
open  for  judicial  adjustment. 

It  is  insisted  that  the  trustees  had  no  remedy  for  relief.  In 
the  shape  in  which  the  question  is  presented,  it,  perhaps,  is 
unimportant  to  inquire  whether  or  not  a  remedy  was  open  to 
them  ;  for,  as  we  have  shown,  equity  has  acquired  jurisdiction 
and  can  now  make  the  proper  charge.  But  we  think  there 
was  a  remedy  available.  The  defect  in  the  construction  of 
the  building  was  hidden  and  unknown ;  there  was  a  mutual 
mistake  of  fact  with  reference  to  its  condition.  Upon  the 
discovery  of  the  defect,  the  trustees  could  have  rescinded  the 
contract  under  which  the  conveyance  was  made  to  them,  and 
could  have  compelled  the  executors  to  take  back  the  premises. 
In  Marvin  v.  Bennett  (8  Paige,  312),  Chancellor  Walworth 
says :  "  Courts  of  equity  sometimes  give  relief  in  cases  of 
mutual  mistakes,  unaccompanied  by  fraud,  when  the  property 
which  one  party  intended  to  sell  and  the  other  intended  to 
buy  did  not  in  fact  exist ;  or  where  the  subject-matter  of  the 
sale  and  purchase  is  so  materially  variant  from  what  the  parties 
supposed  it  to  be  that  the  substantial  object  of  the  sale  and 
purchase  entirely  failed." 

In  Dale  v.  Roosevelt  (5  Johnson's  Ch.  174)  lands  were  con- 
veyed upon  a  contract  to  pay  a  thousand  dollars  annually  for 
twenty  years,  upon  the  representation  and  understanding  that 
they  contained  a  coal  mine  within  their  boundaries.  It  was 
subsequently  ascertained  that  the  parties  were  mistaken  ;  that 
the  coal  mine  was  upon  adjoining  lands,  but  did  not  extend 
upon  the  lands  conveyed.  It  was  held  that  the  plaintiff  was 
entitled  to  relief.  (See,  also,  Fritzler  v.  Bobimon,  70  Iowa, 
500 ;  Hurd  v.  Hall,  12  Wisconsin,  112 ;  Griffith  v.  Sebastian 
County y  49  Arkansas,  24  ;  and  Barth  v.  Deuely  1 1  Colorado, 
494.) 

It  appears  to  us  that  the  costs  of  these  repairs  should  be 
charged  to  the  executors,  and  the  million-dollar  trust  should 
be  relieved  therefrom. 

A  controversy  has  also  arisen  with  reference  to  the  insur- 
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ance.  The  plaintiffs,  as  trustees,  have  from  time  to  time  pro- 
cured insurance  upon  the  Stevens  Apartment  House  and  the 
building  constructed  upon  the  lots  adjoining,  in  a  sum  ranging 
from  $350,000  to  $550,000,  and  have  expended  in  premiums 
therefor  upwards  of  $31,000.  It  is  found  by  the  referee 
that  the  rates  at  which  the  insurance  was  effected  were  reason- 
able and  moderate ;  that  the  companies  were  solvent  and  in 
good  standing;  that  the  amount  was  not  unreasonable,  or 
greater  than  was  necessary  to  protect  the  property  or  the 
parties  interested  in  it.  He  found  as  a  conclusion  of  law  that 
the  premiums  paid  by  the  plaintiffs  should  properly  come  out 
of  the  income  from  the  property,  and  were  chargeable  to  Mrs. 
Stevens.  The  General  Term  reversed  the  judgment  60  far  as 
this  item  was  concerned,  and  directed  it  to  be  apportioned 
between  the  life  tenant  and  the  remaindermen,  by  charging  it 
to  the  capital  of  the  trust  fund. 

The  authorities  upon  this  question  do  not  appear  to  be  in 
precise  harmony.  In  Peck  v.  Sherwood  (56  N.  Y.  615)  the 
case  arose  upon  an  accounting  before  a  surrogate.  A  munic- 
ipal assessment  had  been  made  for  flagging  the  sidewalk  in 
front  of  premises  which  had  been  devised  for  life,  with  a 
remainder  over,  and  insurance  had  been  effected  by  the 
executor  in  trust.  It  was  held  that  the  flagging  was  not  in 
the  nature  of  an  annual  tax  to  be  paid  by  the  tenant  for  life, 
but  that  the  tax,  with  the  expense  of  insurance  and  of  light- 
ning rods  which  had  been  placed  upon  the  buildings,  should 
be  apportioned  between  the  life  tenant  and  the  remainderman. 
The  opinion  contains  no  discussion  with  reference  to  the  rea- 
sons entertained  for  so  apportioning  the  insurance  further 
than  the  bare  statement  that  the  apportionment  should  be 
made. 

In  the  Matter  of  Alhertson  (113  N.  Y.  434)  the  question  also 
arose  upon  a  judicial  settlement  of  the  accounts  of  an  executor, 
made  under  a  will,  by  which  the  testator  gave  his  residuary 
estate  to  trustees,  to  apply  the  rents,  income  and  profits  to  the 
use  of  his  widow  during  her  life,  and  he  directed  his  trustees 
to  pay,  after  her  death,  out  of  the  capital,  certain  legacies,  and 
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to  distribute  the  remainder  among  certain  persons  named. 
In  that  case  insurance  had  also  been  effected,  but  the  chief 
question  in  controversy  related  to  the  taxes  imposed  and  the 
interests  accruing  upon  a  mortgage  upon  the  premises.  The 
accounts  referred  to  taxes  and  interest  on  the  mortgage, 
and  included  premiums  paid  on  insurance.  It  was  held  that 
the  accounts  should  be  paid  out  of  the  income  of  the  life  ten- 
ant, and  that  they  should  not  be  charged  to  the  remainderman. 
Gray,  J.,  in  delivering  the  opinion  of  the  court,  says,  the 
general  rule  is  that,  as  between  the  life  tenant  and  the  remain- 
derman, the  former  is  bound  to  pay  the  taxes  imposed  and  the 
interest  accruing  upon  a  mortgage ;  that  the  usual  purpose  of 
a  testator  in  providing  for  a  beneficial  interest  in  a  trust  estate 
is,  that  the  net  income  shall  be  applicable  only,  and  that  the 
corpus  or  capital  of  the  trust  estate  shall  remain  intact  until 
the  trust  shall  have  determined. 

In  Lermo  v.  Wilmarth  (9  Allen,  382)  real  estate  had  been 
conveyed  to  Wilmarth  in  trust  for  the  benefit  of  his  wife  and 
children  and  the  survivor  of  them  during  their  lives,  with  a 
reversion  to  himself  after  their  death.  He  procured  insurance 
upon  the  premises  in  his  name  as  trustee,  to  an  amount  not 
exceeding  the  value  of  the  life  estate.  A  fire  occurred,  and 
the  insurance  was  paid  over  to  him  and  deposited  in  a  bank 
in  his  name  as  trustee.  A  creditor  of  his  sought  to  reach  the 
fund.  It  was  held  that  it  belonged  to  the  cestui  que  trust 
and  not  to  him.  Bioelow,  C.  J.,  said  :  "  The  facts  stated  in 
the  exceptions  showed  that  the  money  received  from  the 
insurance  companies  by  the  defendant  did  not  belong  to  him, 
but  came  into  his  hands  as  trustee  for  his  wife  and  children, 
who  were  beneficial  and  equitable  owners  thereof." 

In  the  case  of  Bridge,  Executor,  etc.,  v.  Bridge  (146  Mass. 
373)  a  testator  gave  to  his  wife  an  annuity  of  four  hundred 
dollars,  if  the  income  from  his  estate  should  amount  to  that 
sum ;  he  also  devised  to  her  the  use  during  life  of  the  house 
in  which  they  had  lived,  or  another  suitable  house  elsewhere, 
if  she  desire.  The  widow  continued  to  live  in  the  house,  and 
the  executor  deducted  from  the  gross  income  applicable  to 
73 
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the  payment  of  the  annuity  the  amount  paid  out  for  repairs, 
taxes,  water  rates,  insurance  and  the  interest  on  a  mortgage 
on  the  house.  It  was  held,  on  appeal  from  a  decree  of  the 
Probate  Court  allowing  the  account,  that  the  annuity  was  to 
be  paid  out  of  the  net  income,  and  that  the  deductions  were 
rightly  made. 

In  Wood  on  Insurance,  section  306,  it  is  said  :  "  A  trustee 
is  not  in  law  bound  to  insure,  but  he  may  do  so,  and  if  he  does, 
the  insurance  inures  to  the  benefit  of  his  cestui  que  trust. 
*  *  *  Money  received  by  a  trustee  upon  a  policy  covering 
the  trust  property  is  the  property  of  the  cestui  que  trust \  and 
cannot  be  attached  as  money  of  the  trustee  upon  his  debts." 

Perry  on  Trusts,  section  487,  says  :  "  A  trustee  would  proba- 
bly be  justified  in  insuring  the  property,  and,  in  case  of  loss, 
the  insurance  would  belong  to  the  cestui  que  trust."  And 
again,  at  section  553,  he  says :  "  Both  the  equitable  tenant  for 
life  and  the  remainderman  have  an  insurable  interest  in  the 
trust  estate ;  and  if  one  insures  his  own  interest  in  the  build- 
ings, and  they  are  burned,  neither  can  call  upon  the  other  for 
any  part  of  the  insurance  money.  The  trustee  also  has  an 
insurable  interest  in  the  buildings  upon  the  tni9t  estate,  and  if 
the  buildings  are  entirely  destroyed  by  fire,  the  insurance 
money  received  is  so  far  a  conversion  of  the  property  into 
personalty  that  the  trustee  cannot  rebuild,  unless  he  is  specifi- 
cally directed  by  the  instrument  of  trust  to  do  so  ;  but  the 
money  so  received  must  remain  personal  property,  and  the 
tenant  for  life  and  the  remainderman  will  receive  their  respec- 
tive rights  and  interests  according  to  the  terms  of  the  settle- 
ment. If  a  building  is  partially  burned  or  injured,  and  the 
trustees  have  an  insurance  policy,  they  should  apply  the  money 
to  the  repair  of  the  building."  The  statement  here  made  with 
reference  to  the  rights  and  duties  of  the  trustees  would  appear 
to  be  somewhat  in  conflict  with  the  rules  stated  under  the 
former  section  alluded  to ;  but,  on  referring  to  his  citations 
of  authority,  we  find  that  it  was  made  upon  the  authority  of 
HaxaWs  Executors  v.  Skijppen  (10  Leigh,  536 ;  S.  Cn  34 
American  Decisions,  745).     In  that  case  it  appears  that  the 
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insurance  was  effected  by  the  testator  in  his  lifetime,  and  the 
buildings  were  destroyed  by  lire  after  his  death.  It  was  in 
that  case  held  that  the  money  derived  from  the  insurance 
became  personal  property  and  a  part  of  the  capital  of  the 
estate,  and  that  the  widow,  who  was  made  tenant  for  life, 
could  receive  the  income  only,  the  capital  going  to  the 
remaindermen.  So  much  for  the  authorities  bearing  upon  the 
question. 

It  is  said  that  these  premises  were  covered  by  mortgages  to 
the  extent  of  $565,000,  and  that  they  contained  covenants  to 
the  effect  that  the  buildings  erected  upon  the  premises  should 
be  kept  insured  in  some  incorporated  company  of  good  stand- 
ing against  loss  or  damage  by  tire,  and  the  policies  assigned  to 
the  parties  holding  the  mortgages.  The  amount  of  the  insur- 
ance which  was  effected  for  the  purpose  of  protecting  the 
mortgagees  does  not  distinctly  appear ;  it  was  stated  by  the 
General  Term  to  amount  to  $235,000.  The  Union  Dime 
Savings  Institution  mortgage  required  an  insurance  in  at  least 
$250,000.  It  is  claimed  with  reference  to  the  insurance  which 
was  made  for  the  benefit  of  the  mortgagees  that,  in  case  of 
tire,  the  mortgagees  would  collect  the  insurance,  apply  it  in 
satisfaction  of  their  mortgages  and  thus  it  would  inure  to  the 
benefit  of  the  remaindermen  ;  but  this  does  not  appear  to  us 
to  be  a  conclusive  answer  to  the  question.  The  mortgages 
were  existing  incumbrances,  created  by  the  testator  in  his  life- 
time, with  an  obligation  to  insure.  The  premiums  paid  for 
the  insurance  were  as  essential  to  keep  the  mortgages  alive 
and  prevent  foreclosure  as  was  the  payment  of  interest  accru- 
ing upon  them,  and,  if  this  be  so,  no  reason  is  apparent  why 
the  income  of  the  estate  should  not  bear  one  burden  as  well 
as  the  other. 

As  to  the  insurance  procured  over  and  above  that  required 
by  the  mortgagees,  it  does  not  appear  that  it  exceeded  in 
amount  the  value  of  the  life  estate,  or  that  the  trustees  pro- 
cured the  same  for  the  benefit  or  on  account  of  the  remainder- 
men. It  does  appear  that  they  consulted  with  Mrs.  Stevens 
with  reference  to  it,  and  that  it  was  procured  with  her 
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knowledge  and  consent.  Our  conclusion  is,  that  the  amount 
was  properly  chargeable  to  the  income,  and  not  to  the  capital 
of  the  trust  estate. 

The  parties  appear  to  be  dissatisfied  with  the  rate  of  inter- 
est allowed  by  the  referee.  Under  the  agreement  of  October 
28,  1873,  made  pursuant  to  the  judgment  construing  the  will, 
it  was  provided  that  until  the  residue  of  the  trust  fund  is  set 
up,  Mrs.  Stevens  should  receive  "  the  interest  to  which  she  is 
in  law  entitled  on  the  unpaid  part  of  her  trust  legacy.''1  At 
this  time  the  rate  of  interest  allowed  by  law  was  seven  per 
cent.  After  the  first  day  of  January,  1880,  it  was  by  law 
reduced  to  six  per  cent.  The  referee  allowed  her  interest  at 
the  rate  of  seven  per  cent  until  the  new  law  took  effect  and 
thereafter  allowed  her  the  new  rate.  It  is  contended  on  her 
part  that  the  rate  of  interest  was  founded  on  contract,  and  that 
she  was  entitled  to  receive  seven  per  cent  until  the  entire  trust 
fund  was  set  up.  We  do  not,  however,  think  that  this  claim 
can  be  maintained.  "The  interest  to  which  she  is  in  law 
entitled,"  evidenly  means,  and  was  intended  to  be,  the  inter- 
est which  the  law  allowed  at  the  time  it  accrued.  The 
executors  insist  that,  inasmuch  as  the  interest  was  pay- 
able out  of  the  income  from  the  real  property,  she  was 
entitled  to  recover  only  a  rate  of  interest  equal  to  such 
income ;  that  it  now  appearing  that  the  other  real  estate  held 
by  the  executors  yielded  an  income  of  less  than  two  per  cent 
upon  its  appraised  value,  the  rate  of  interest  to  be  allowed 
her  should  be  regulated  accordingly.  Mrs.  Stevens  was  enti- 
tled to  have  her  million-dollar  trust  set  up  within  a  reasonable 
time  after  the  testator's  death.  The  referee  has  refused  to 
find  that  the  failure  to  so  do  was  attributable  to  her.  The 
executors  could  at  any  time  have  relieved  the  estate  from  the 
burden  of  paying  interest  upon  the  trust  legacy  by  turning 
over  to  the  trustees  the  balance  remaining  unpaid.  Failing 
in  this,  they  were  properly  charged  with  interest  at  the  law- 
ful rate. 

It  is  further  contended  on  behalf  of  Mrs.  Stevens  that  an 
improper  basis  of  computation  of  interest  was  adopted  with 
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reference  to  the  payment  made  to  her  of  the  $100,000  legacy. 
She,  as  executrix,  had  from  time  to  time  received  money 
from  the  estate,  which  was  charged  up  against  her  as  a  pay- 
ment upon  this  legacy.  The  interest  upon  the  legacy  was 
computed  until  the  amount  collected  by  her  equaled  the  inter- 
est ;  it  was  then  credited  as  a  payment  upon  the  legacy,  and 
the  interest  computed  upon  the  balance  until  another  payment 
was  in  like  manner  so  credited.  She  claims  that,  as  execu- 
trix, she  was  not  chargeable  with  interest  on  the  amounts  col- 
lected by  her  from  the  estate,  and  that  she  was  consequently  enti- 
tled to  the  interest  upon  the  entire  $100,000  legacy,  but,  inas- 
much as  she  applied  the  money  so  collected  from  the  estate  to 
her  own  use,  it  appears  to  us  that  the  referee  properly  disal- 
lowed this  part  of  her  claim,  and  that  the  computation  made 
by  him  should  be  approved. 

It  is  further  contended  on  behalf  of  Mrs.  Stevens  that  the 
referee  should  have  credited  Mrs.  Stevens  with  the  value  of 
the  permanent  improvements  made  by  Stanfield  in  converting 
the  apartment  house  into  the  Victoria  Hotel,  and  that  the 
referee  erred  in  excluding  the  testimony  offered  by  her  to 
establish  the  value  of  such  improvements.  On  the  first  day 
of  September,  1879,  the  plaintiffs,  as  trustees  for  Mrs.  Stevens, 
leased  to  Stanfield  the  property  then  known  as  the  Stevens 
Apartment  House,  with  the  addition  made  thereto  by  the  build- 
ing constructed  upon  the  adjoining  lots,  to  which  reference 
has  been  made,  for  and  during  the  natural  life  of  Mrs.  Stevens, 
at  an  annual  rental  of  $70,000.  Under  the  provisions  of  this 
lease  it  was  arranged  that  Mrs.  Stevens  should  purchase  an 
adjoining  lot  to  the  apartment  house  and  erect  a  building 
thereon  and  furnish  a  dining  room,  to  be  used  in  connection 
with  the  apartment  house  and  lease  the  same  to  Stanfield  ; 
that  he  agreed  to  make  permanent  improvements  upon  the 
property,  changing  the  entire  structure  from  an  apartment 
house  to  a  hotel.  Mrs.  Melcher,  however,  refused  to  join  in 
the  lease  and  Stanfield  thereupon  required  Mr6.  Stevens  to 
enter  into  a  bond  of  indemnity  in  the  sum  of  8100,000  to  pro- 
tect him  against  a  loss  which  would  accrue  to  him  in  making 
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the  contemplated  permanent  changes  in  the  building  if  her 
life  should  terminate  before  the  expiration  of  ten  years,  and 
thus  prevent  him  from  securing  the  returns  he  anticipated  for 
his  expenditures.  The  contemplated  changes  were  made  at 
an  expense  of  about  $75,000,  and  the  name  of  the  building 
was  changed  to  the  Victoria  Hotel,  and  was  for  more  than  ten 
years  thereafter  conducted  by  Stanfield  at  the  rental  agreed 
upon.  Mrs.  Stevens'  life  was  prolonged  for  more  than  ten 
years  thereafter,  and  consequently  her  estate  was  subjected 
to  no  loss  by  reason  of  the  refusal  of  Mrs.  Melcher  to  join 
in  the  lease.  The  changes  made  in  the  building  were  not 
paid  for  by  her  and  we  do  not  think  that  it  can  prop- 
erly be  said  that  the  cost  therefor  came  out  of  the  rent 
The  tenant  made  the  changes  for  his  own  benefit  and 
profit.  He  required  a  term  of  at  least  ten  years  in  order 
to  reimburse  himself  out  of  the  improvements  made  by  him. 
Had  Mrs.  Stevens'  life  been  cut  short  within  the  ten  years 
and  her  estate  compelled  to  reimburse  Stanfield  under  the 
bond  of  indemnity  given,  a  different  question  would  have 
been  presented,  but  under  the  facts  as  presented  we  think  she 
suffered  nothing,  paid  nothing,  and  that  there  is  no  basis 
upon  which  this  claim  could  have  properly  been  allowed. 

It  is  asserted  on  behalf  of  Mrs.  Stevens  that  the  contract 
of  October  28th,  1873,  under  which  the  Stevens  Apartment 
House  with  adjoining  property  was  conveyed  to  her  trustees, 
was  in  excess  of  the  authority  committed  by  law  under  the 
will  of  the  testator  to  the  parties,  and  that  to  the  extent  of 
such  excess  has  been  illegally  acted  upon.  The  contract,  as 
we  have  seen,  was  entered  into  shortly  after  the  determina- 
tion of  the  construction  action,  so  called,  in  which  the  value 
of  the  several  parcels  of  real  estate  owned  by  the  testator  had 
been  ascertained  and  determined  and  authority  given  to  the 
executors  to  transfer  real  estate  to  the  trustees  in  payment  for 
the  million-dollar  trust.  The  contract  was  evidently  entered 
into  for  the  purpose  of  carrying  into  force  the  authority  given 
to  the  executors  in  that  judgment.  It  is  quite  possible  that 
the  plaintiffs  as  trustees  of  the  fund  and  Mrs.  Stevens  suffered 
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by  this  arrangement,  but  after  accepting  the  conveyance  of 
the  property,  entering  ito  its  possession  and  using  it  for  their 
own  benefit  and  advantage  for  nearly  twenty  years,  we  think 
it  too  late  to  now  raise  the  question  of  excess  of  authority. 
The  parties  have  slept  upon  their  rights  for  too  many  years. 
The  property  has  been  enlarged  and  improved  and  the  situa- 
tion is  so  changed  that  it  would  be  practically  impossible  to 
restore  the  parties  to  their  original  rights.  * 

A  controversy  has  arisen  with  reference  to  the  commissions. 
The  referee  found  as  facts  that  Mrs.  Stevens  had  not  faith- 
fully discharged  her  trust  as  executrix  ;  that  she  had  not  kept 
up  the  accounts  of  her  receipts  and  disbursements  ;  that  she 
had  not  taken  proper  vouchers  for  disbursements  made,  and 
that  she  had  promoted  unnecessary  and  vexatious  litigation 
and  had  insisted  upon  unjust  and  unreasonable  claims ;  that 
she  has  made  frequent  and  unexplained  changes  of  counsel, 
whereby  the  trial  of  this  action  has  been  greatly  prolonged, 
and  other  parties  interested  in  the  estate  have  been  put  to 
great  expense  and  delay  in  obtaining  a  settlement,  and  that  by 
reason  of  her  misconduct  she  should  not  be  allowed  commis- 
sions. A  vigorous  assault  has  been  made  upon  these  findings, 
but  this  court,  in  its  review  of  the  case,  is  limited  to  questions 
of  law,  and  we  cannot  go  back  of  the  facts  found,  especially 
if  there  is  any  evidence  to  support  them.  Upon  the  findings 
made  the  conclusion  of  the  referee  should  be  sustained.  In 
Cook  v.  Lowry  (95  N.  Y.  103,  114)  the  question  was  consid- 
erd  in  this  court.  Andrews,  J.,  in  delivering  the  opinion, 
says :  "  Commissions  are  allowed  to  trustees  as  a  compensation 
for  services  in  the  execution  of  the  trust,  and  in  a  case  of 
gross  neglect  or  of  unfaithfulness,  we  think  the  court  may 
properly  disallow  them."  (See  Estate  of  Harnett,  15  N.  Y. 
St.  Rep.  725,  and  3  Itedf.  on  Wills,  554,  and  cases  there 
cited.) 

The  plaintiffs  complain  of  the  refusal  of  the  referee  to  allow 
them  commissions  on  the  amounts  of  money  paid  over  by  Mrs. 
Stevens,  as  executrix,  to  herself,  as  beneficiary  of  the  million- 
dollar  legacy.     They  were  allowed  commissions  on  so  much  of 
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the  corpus  of  the  trust  fund  as  had  been  received  by  them. 
We  think  the  referee  properly  disposed  of  this  question. 

As  to  the  other  questions  brought  up  for  review,  we  think 
they  were  properly  disposed  of  below. 

The  judgment  of  the  General  Term  should  be  modified  by 
charging  to  the  executors  the  sum  expended  in  repairing  the 
foundation  walls  of  the  Stevens  Apartment  House,  and  by  cred- 
iting Mrs.  Stevens  with  interest  on  the  trust  fund,  of  which 
she  was  deprived  by  charging  the  expenses  of  such  repairs  to 
the  trust ;  also  by  charging  to  Mrs.  Stevens  the  amount  paid 
by  the  trustees  for  insurance,  and,  as  so  modified,  affirmed, 
without  costs  of  this  appeal  to  either  party. 

If  the  attorneys  are  unable  to  agree  upon  the  form  of  the 
judgment  to  be  entered,  it  may  be  settled  before  Haight,  J., 
on  three  days'  notice. 

Andrews,  Ch.  J.,  O'Brien,  Martin  and  Vann,  J  J.,  con- 
cur ;  Bartlett,  J.,  concurs,  except  as  to  insurance,  in  regard  to 
which  he  dissents ;  Gray,  J.,  takes  no  part. 

Judgment  accordingly. 


The  Schillinger  Fire  Proof  Cement  and  Asphalt  Com- 
pany. Respondent,  v.  William  H.  Arnott  et  ah, 
Appellants. 

Max  Gabriel  et  al.,  Respondents,  v.  The  Same,  Appellants. 

1.  Mechanics'  Lien  — Action  to  Foreclose,  Triable  Without 
Jury.  The  character  of  an  action  to  foreclose  a  mechanics'  lien,  as  a  suit 
in  equity  triable  by  the  court  without  a  jury,  is  not  changed  by  the 
release  of  the  realty  from  the  lien  by  the  substitution,  before  trial,  of 
money  deposited  in  court,  nor  by  the  substitution  of  personal  responsi- 
bility in  place  of  the  money. 

2.  Constitutionality  of  Mechanics'  Lien  Law  op  1885  —  Trial  by 
Jury.  The  fact,  that  at  the  time  of  the  adoption  of  the  provision  of  the 
Constitution  of  1846  (Art.  1.  $  2),  that  "  the  trial  by  jury  in  all  cases  in 
which  it  has  been  heretofore  used  shall  remain  inviolate  forever,"  there 
was  in  force  a  Mechanics'  Lien  Law  (L.  1844,  ch.  220)  which  provided  for 
trials  as  in  actions  of  assumpsit,  does  not  invalidate  the  Mechanics'  Lien 
Law  of  1HH3  (Ch.  342),  which  provides  that  actions  thereunder  shall  be 
tried  in  the  same  manner  as  actions  for  the  foreclosure  of  mortgages. 
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8.  Framed  Issues  — Code  Civ.  Pro.  §  823.  The  remedy  of  a  party 
who  desires  a  jury  trial  upon  issues  of  fact  in  an  action  to  foreclose  a 
mechanics'  lien  is  to  apply  to  the  court  to  frame  issues,  under  section  823 
of  the  Code  of  Civil  Procedure. 

4.  Contractor  and  Sub-contractor  —  Architect's  Certificate. 
The  fact  that  the  head  contractor  on  a  building,  in  order  to  make  a 
settlement  "with  the  owner,  has  obtained  from  the  architect  a  certificate  of 
the  completion  of  portions  of  the  work,  including  work  covered  by  a  sub- 
contract, may  be  regarded  as  an  admission  by  the  contractor  and  the 
architect  that  the  sub -contractor  had  substantially  performed  his  work,  in 
determining  the  question,  as  between  the  contractor  and  sub-contractor, 
whether  the  architect's  refusal  of  a  certificate  to  the  sub-contractor  was 
unreasonable. 

5.  Architect  as  Arbitrator.  The  provision  in  a  contract  between 
a  head  contractor  and  a  sub-contractor,  that  the  work  shall  be  according 
to  the  architect's  drawings  and  specifications,  which  are  part  of  the  con- 
tract, and  that  if  any  dispute  arises  as  to  their  true  construction  and 
meaning,  the  decision  of  the  architect  shall  be  final,  does  not  make  the 
architect  an  arbitrator  to  finally  determine  whether  or  not  the  work  done 
by  the  sub-contractor  has  been  performed  in  accordance  with  the  contract. 

Schillinger  Cement  Co.  v.  Arnott,  86  Hun,  182,  and  Gabriel  v.  Arnott,  86 
Hun,  618,  affirmed. 

(Argued  March  19,  1897;  decided  April  20,  1897.) 

Appeals  from  judgments  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
respectively  April  16  and  18,  1895,  which  affirmed  judg- 
ments in  favor  of  the  respective  plaintiffs  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term,  and  also  affirmed 
orders  denying  motions  to  strike  the  causes  from  the  equity 
calendar  and  to  grant  a  jury  trial. 

The  cases  were  tried  together  and  involve  the  same  questions. 

The  nature  of  the  actions  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  Winthrop  Fiske  and  Carlisle  Norwood  for  appellants. 
The  defendants  had  a  constitutional  right  to  a  jury  trial,  and 
if  they  could  not  have  it  under  the  act  of  1885,  then  that  act 
is  unconstitutional.  (Const,  of  1846,  art.  1,  §  2 ;  L.  1844,  chs. 
220,  305 ;  Lihnann  v.  M.  Ii.  Co.,  59  Him,  428 ;  Wynehamer 
v.  People,  13  X.  Y.  378  ;  In  re  Towmend,  39  N.  Y.  171, 180; 
74 
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Sheppard  v.  Steele,  43  N.  Y.  52 ;  Fire  Dept.  v.  Harrison,  2 
Hilt  455 ;  Dudley  v.  Congregation  of  St.  Francis,  138  N.T. 
451 ;  Conderman  v.  Conderman,  44  Hun,  181 ;  Lowenthal  v. 
Lmoenthal,  68  Hun,  366 ;  Wheelock  v.  Z^«,  74  N.  Y.  495 ; 
2>a^  v.  Morris,  36  N.  Y.  569.)  The  plaintiff  and  defend- 
ants, by  the  terms  of  their  contract,  have  made  the  architect 
an  umpire  to  determine  whether  or  not  the  work  done  by  the 
plaintiff  lias  been  performed  in  accordance  with  the  require- 
ments of  the  contract,  and  his  decision  is  conclusive.  {Bowery 
Nat.  Bank  v.  Mayor,  etc.,  63  N.  Y.  336 ;  Thomas  v.  Fleury, 
26  N.  Y.  26 ;  Beardsley  v.  Cook,  143  In  .  Y.  143 ;  Wyckoff  v. 
Meyers,  44  N.  Y.  143;  Byron  v.  Low,  109  N.  Y.  291; 
Masury  v.  Whiton,  111  N.  Y.  679;  Sweet  v.  Morrison,  116 
N.  Y.  19;  Wangle  v.  Sto?/*,  90  N.  Y.  38;  ira<?rfy  v. 
Matthews,  91  N.  Y.  648.)  The  evidence  wholly  failed  to 
show  any  bias  or  unfairness  on  the  part  of  the  architect,  and 
such  evidence  as  there  was  was  improperly  admitted.  {Gale 
v.  N.  Y.  C  cfe  II.  It.  It.  It.  Co.,  76  K  Y.  594 ;  Schultz  v.  T. 
A.  It.  It.  Co.,  89  S".  Y.  242  ;  People  v.  Brooks,  131  N.  Y.  321 ; 
Iligham  v.  Gault,  15  Hun5<  383;  Newman  v.  Goddard,  3 
Hun,  70 ;  Hoffman  v.  N.  Y.  C.  &  II.  It.  It.  It.  Co.,  87  K 
Y.  25;  People  v.  Turner,  49  Hun,  466;  117  N.  Y.  227; 
Leverance  v.  Dayton,  4  Wash.  C.  C.  698 ;  Gilchrist  v.  Bklyii. 
Grocers'  M.  Assn.,  59  N.  Y.  495 ;  Marcly  v.  Shidts,  29  X. 
Y.  346  ;  Merrill  v.  /.  cfe  tf .  It.  It.  Co.,  16  Wend.  586.)  Evi- 
dence was  improperly  excluded  which  tended  to  explain  why 
Zucker  gave  certificates  to  Arnott  &  Co.  after  he  had  refused 
to  give  them  to  the  Schillinger  Company.  {Smith  v.  Jones, 
15  Johns.  229;  Carver  v.  Tracy,  3  Johns.  427;  Wailing  v. 
Toll,  9  Johns.  141 ;  Credit  v.  Brown,  10  Johns.  365 ;  Hop 
kins  v.  Smith,  11  Johns.  161  ;  State  v.  Crank,  2  Bailey  [S.  C], 
66 ;  Cook  v.  Swa/i,  5  Conn.  140 ;  Kaufman  v.  Schoeffel,  37 
Hun,  140 ;  Uransky  v.  Z>.  Z>.,  #.  £.  <£  5.  Y?.  It.  Co.,  44 
Hun,  119  ;  Simmons  v.  Havens,  101  N.  Y.  427 ;  Blumenthal 
v.  Bloomlngdale,  100  N.  Y.  558.)  The  doctrine  of  substan- 
tial performance  cannot  be  successfully  invoked  by  the  plain- 
tiff  company,   because   its  failure   to  perform   was  material 
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and  willful.  (  Woodward  v.  Fuller,  80  N.  Y.  312 ;  Van  Clief 
v.  Van  Vechten,  130  N.  Y.  571 ;  Flaherty  v.  Miner,  123  N. 
Y.  382 ;  Crouch  v.  Gutmann,  134  X.  Y.  45 ;  HoUister  v. 
Mott,  132  X.  Y.  18.)  The  plaintiff  was  bound  to  protect  its 
work  at  all  hazards,  and  to  render  it  up  in  good  condition,  and 
is  not  excused  from  so  doing  by  the  fact  that  injury  was  done 
either  by  the  workmen  or  the  elements.  {Ketcham  v.  New- 
man, 141  X.  Y.  205 ;  Ward  v.  //.  R.  B.  Co.,  125  X.  Y. 
230.) 

B.  Lewinson  for  respondents.  This  action  was  triable  at 
Special  Term.  {SchiUinger  v.  Arnott,  14  X.  Y.  Supp,  326.) 
The  findings  of  facts  of  the  learned  trial  justice  are  abun- 
dantly supported  by  the  evidence  and  will  not  be  disturbed  by 
this  court.  (  White  v.  Benjamin,  150  X.  Y.  258.)  Where 
there  has  been  substantial  performance  of  the  contract,  the 
refusal  of  the  architect  to  give  the  required  certificate  is 
deemed  an  unreasonable  refusal  and  does  not  bar  the  contract- 
or's right  to  recover  on  the  contract.  {Crouch  v.  Gutmann, 
134  X.  Y.  46  ;  Thomas  v.  Stewart,  132  K  Y.  580 ;  Flaherty 
v.  Miner,  123  X.  Y.  382;  Doll  v.  NohU,  116  X.  Y.  230; 
JVolan  v.  Whitney,  88  X.  Y.  649  ;  B.  N.  Bank  v.  Mayor, 
etc.,  63  X.  Y.  366;  Stewart  v.  Keteltas,  36  N.  Y.  388; 
Thomas  v.  Flexiry,  26  X.  Y.  26 ;  Wright  v.  Reusens,  133  X. 
Y.  298 ;  Wyckoff  v.  Meyers,  44  X.  Y.  143  ;  Smith  v.  Brady, 
17  X.  Y.  176.)  The  form  of  the  judgment  is  that  of  a  decree 
in  equity,  though  it  provides  for  a  personal  judgment  against 
the  defendants.  But  that  is  only  so,  by  reason  of  their  stipu- 
lation substituting  their  personal  liability  in  lieu  of  the  statu- 
tory deposit.  This  stipulation  is  in  effect  an  undertaking 
(executed  only  by  the  principal),  and  fully  warrants  the  money 
judgment.  {Morton  v.  Tucker,  145  X.  Y.  244 ;  McGraw  v. 
Godfrey,  56  X.  Y.  610 ;  Glacius  v.  Black,  67  X.  Y.  563 ; 
Darrow  v.  Morgan,  65  X.  Y.  333 ;  Crouch  v.  Moll,  28  X. 
Y.  S.  R.  48.)  The  evidence  showing  bias  or  unfairness  on  the 
part  of  the  architect  was  properly  admitted.  {Wright  v. 
Nostrand,  94  X.  Y.  31.) 
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Thomas  C.  Ennever  for  respondents.  The  action  was  prop- 
erly triable  at  Special  Term.  {Kenney  v.  Apgar,  93  N.  Y. 
539 ;  Kruger  v.  Braender,  3  Misc.  Rep.  275 ;  Sheffield  v. 
Robinson,  73  Hun,  173;  L.  1885,  ch.  342,  §  8;  Lynch  v. 
M.  El  R.  R.  Co.,  129  N.  Y.  277.)  The  Mechanics'  Lien 
Law  is  not  unconstitutional.  (Blauvelt  v.  Woodworth,  31  N. 
Y.  285 ;  Glacius  v.  Black,  67  K.  Y.  563 ;  Sheppard  v.  Steele, 
43  N.  Y.  52 ;  //o#py  v.  Mother,  48  N.  Y.  313 ;  SchiUinger 
Co.  v.  Arnott,  14  N.  Y.  Supp.  326  ;  Story's  Eq.  Juris.  §§  506, 
1216 ;  Code  Civ.  Pro.  §  970 ;  Shepard  v.  M.  R.  Co.,  131  E\ 
Y.  215.)  This  court  will  not  review  the  questions  of  fact  if 
there  be  any  evidence  whatsoever  to  sustain  the  same.  (  White 
v.  Benjamin,  150  X.  Y.  258 ;  Crim  v.  Starkweather,  136  N. 
Y.  635.)  Arnott  &  Co.,  by  giving  notice  that  they  intended 
to  proceed  and  complete  the  work  under  the  4th  paragraph 
of  their  contract,  rendered  the  requirement  of  the  architect's 
certificate  inapplicable.  (  Weeks  v.  O'Brien,  141  X.  Y.  199  ; 
Ogthn  v.  Alexander,  140  N.  Y.  356.)  Arnott  &  Co.,  by  their 
conduct,  waived  the  provision  as  to  the  architect's  certificate. 
(J/aden  v.  Coleman^  73  K.  Y.  567.)  The  architect  unreason- 
ably refused  to  give  his  certificate.  {Crouch  v.  Gutmann, 
134  N.  Y.  45;  Wright  v.  Reusens,  133  K.  Y.  298.)  The 
judgment  was  correct  in  form.  (Krueger  v.  Braender,  3 
Misc.  Rep.  275  ;  Morton  v.  Tucker,  145  N.  Y.  244 ;  Ringle 
v.  W.  I.   Works,  149  N.  Y.  439.) 

Bartlett,  J.  These  actions  were  brought  to  foreclose 
mechanics'  liens  against  the  defendants,  Arnott  &  Company, 
as  contractors,  and  Rachel  Cohnfeld  as  owner  of  a  ten-story 
building  at  the  corner  of  Bleecker  and  Mercer  streets  in  the 
city  of  New  York.  Arnott  and  Company,  defendants  in  both 
actions,  contracted  to  do  the  entire  mason  work  in  this  build- 
ing. The  SchiUinger  Company  were  sub-contractors  under 
Arnott  &  Co.,  and  agreed  to  do  a  certain  part  of  the  mason 
work  for  $24,000.  Gabriel  and  Schall  were  sub-contractors 
under  the  SchiUinger  Co.  and  agreed  to  furnish  it  a  quantity 
of  cement. 
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The  learned  trial  judge  fonnd  that  the  Schillinger  Co.  sub- 
stantially performed  its  contract  and  that  there  was  due  to  it 
from  the  defendants  the  sum  of  $9,275 ;  that  the  architect 
unreasonably  refused  his  certificate  notwithstanding  the  sub- 
stantial performance  of  the  contract ;  that  the  Schillinger  Co. 
duly  filed  a  mechanic'6  lien  against  the  property,  and  at  the 
time  the  owner  was  indebted  to  Arnott  &  Co.  in  the  sum  of 
$80,000  and  upwards;  that  Gabriel  &  Schall  duly  filed  their 
lien  for  $5,044,  and  there  was  due  to  the  Schillinger  Co.  at  the 
time  from  Arnott  &  Co.  the  amount  of  $9,275 ;  that  this  action 
came  on  for  trial  at  the  Special  Term  and  an  amendment  of 
the  complaint  was  allowed  upon  the  condition  that  Arnott  & 
Co.  might  withdraw  the  money  which  had  been  deposited 
with  the  clerk  of  the  city  and  county  of  New  York  in  dis- 
charge of  the  mechanic's  lien  of  the  plaintiffs,  provided  they 
substituted  therefor  their  personal  responsibility  ;  that  all  the 
defendants  in  the  action  had  defaulted  except  Arnott  &  Co., 
and  the  liens  of  the  several  defendants  were  subsequent  and 
subordinate  to  the  lien  of  the  Schillinger  Co.,  except  that  of 
Gabriel  &  Schall,  which  was  entitled  to  preference,  being  for 
cement  furnished  to  the  Schillinger  Co. ;  that  the  claim  of 
the  Schillinger  Co.,  including  interest,  was  $11,215,  and  that 
of  Gabriel  &  Schall  with  interest  was  $6,103.24,  leaving  due 
the  Schillinger  Co.  a  balance  of  $5,111.76. 

As  conclusions  of  law  the  trial  judge  found  that  as  the 
Schillinger  Co.  had  substantially  performed  its  contract  with 
Arnott  &  Co.,  the  refusal  of  the  architect  under  6uch  circum- 
stances to  give  a  certificate  was  no  bar  to  a  recovery  in  this 
action ;  that  the  lien  of  the  Schillinger  Co.  was  transferred 
from  the  real  estate  to  the  moneys  which  were  deposited  with 
the  clerk  of  the  city  and  county  of  New  York,  and  that  when 
the  moneys  were  withdrawn  and  the  personal  responsibility  of 
Arnott  &  Co.  substituted  therefor  the  lien  was  transferred  to 
6aid  personal  responsibility. 

Judgment  was  thereupon  entered  in  favor  of  the  Schillinger 
Co.  against  the  surviving  members  of  the  firm  of  Arnott 
&  Co.  for  the  amount  due  it  and  co6ts  after  deducting  the 
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claim  of  Gabriel  &  Schall.  The  judgment  further  provided 
that  it  was  exclusive  of  and  inferior  to  a  similar  judgment 
rendered  against  the  defendants  in  an  action  tried  with  this 
one  wherein  Gabriel  and  Schall  were  the  plaintiffs. 

Judgment  was  entered  in  the  Gabriel  &  Schall  action  estab- 
lishing their  lien  against  the  Schillinger  Co.  and  declaring  its 
priority  to  any  lien  of  that  company  ;  also  declaring  that  the 
lien  of  Gabriel  &  Schall  had  been  transferred,  first  to  the 
moneys  on  deposit  and  afterwards  to  the  personal  responsibility 
of  Arnott  &  Co.,  which  had  been  duly  substituted  therefor. 

It  also  adjudged  that  Gabriel  &  Schall  recover  of  the  sur- 
viving members  of  the  lirm  of  Arnott  &  Co.  the  amount  due 
with  costs. 

The  first  point  raised  by  the  defendants  is  that  they  were 
entitled,  as  matter  of  right,  to  a  jury  trial.  It  appears  that 
when  this  case  came  on  for  trial,  counsel  for  the  defendants 
moved  to  strike  it  from  the  equity  calendar  and  to  dismiss,the 
complaint  for  want  of  jurisdiction  on  the  ground  that  the 
defendants  were  entitled  to  a  jury  trial.  The  defendants  base 
this  contention  upon  two  propositions : 

1st.  The  court  erred  in  not  sending  the  case  to  be  tried  at 
a  Circuit,  as  there  was  nothing  left  to  try  except  the  question 
of  the  performance  by  the  Schillinger  Co.  of  its  contract  with 
Arnott  &  Co. 

2nd.  That  defendants  had  a  constitutional  right  to  a  jury 
trial,  and  if  it  was  cut  off  by  the  Mechanics'  Lien  Law  of  18S5 
then  that  act  is  unconstitutional. 

We  are  unable  to  agree  to  the  first  proposition  that  there 
was  nothing  left  of  these  actions  but  a  suit  at  law  against 
Arnott  &  Co.  for  the  balance  due  on  the  contract,  and  that  no 
basis  remained  for  the  exercise  of  the  equitable  jurisdiction  of 
the  court. 

This  court  has  held  that  an  action  to  foreclose  a  mechanic's 
lien  is  a  suit  in  equity,  triable  by  a  court  without  a  jury,  in  which 
neither  party  has  a  right  to  a  jury  trial,  except  as  to  such 
issues  as  may  be  framed  and  sent  to  a  jury.  (Kenney  v. 
Apgar,  93  N.  Y.  539,  550.) 


1897.]  Schillingee  Cement  Co.  v.  Arnott.  591 

N.  Y.  Rep.]        Opinion  of  the  Court,  per  Bahtlett,  J. 

The  trial  judge  properly  found  as  a  conclusion  of  law  that 
the  liens  involved  in  this  action  were  transferred  from  the 
real  estate  to  the  money  deposited  with  the  clerk  of  the  city 
and  county  of  New  York,  and  afterwards  to  the  personal 
responsibility  of  Arnott  &  Co.,  which  was  substituted  for  the 
money  on  deposit  by  the  order  of  the  court. 

These  cases  are  not  distinguishable  in  principle  from  the 
situation  presented,  where  a  bond  has  been  filed  in  order  to  dis- 
charge a  lien  conditioned  for  the  payment  of  any  judgment 
against  the  property.     (Morton  v.  Tucker,  145  N.  Y.  244.) 

It  was  a  condition  precedent  to  reaching  the  money  depos- 
ited with  the  clerk  of  the  court,  or  enforcing  the  personal 
liability  of  Arnott  &  Co.,  that  the  liens  should  be  established 
and  the  suits  proceed  to  judgment  precisely  as  if  the  real  estate 
had  never  been  relieved  of  the  liens. 

These  actions,  until  final  judgment,  continue  to  be  suits  in 
equity  to  enforce  mechanic's  liens,  and  their  character  is  in  no 
way  changed  by  the  course  of  the  proceedings  prior  to  the 
trial. 

This  being  so,  the  point  raised  as  to  the  unconstitutionality 
of  the  Mechanics'  Lien  Law  of  1885  would  seem  to  be  with- 
out force.  We  will,  however,  briefly  consider  it.  The 
defendants'  position  is  that  article  1,  §  2,  of  the  Constitution 
of  1846  provides  that  "the  trial  by  jury,  in  all  cases  in  which 
it  has  been  heretofore  used,  shall  remain  inviolate  forever," 
and  that  on  the  day  when  this  provision  took  effect  there  was  in 
force  a  Mechanics'  Lien  Law  in  the  city  of  New  York  (Chap. 
220  of  the  Laws  of  1844),  which  provided  (section  7)  that 
issues  should  be  joined  and  tried  and  the  judgment  therein 
enforced  in  all  respects  in  the  same  manner  as  upon  issues 
joined  and  judgments  rendered  in  actions  of  assumpsit. 

From  this  the  defendants  argue  that  questions  between  the 
lienholder  and  the  owner  or  head  contractor  must  be  tried  by 
a  jury  as  they  were  under  the  act  of  1844. 

The  existing  Mechanics'  Lien  Law  (Chap.  342,  Laws  of 
1885),  like  earlier  statutes  since  the  Constitution  of  1846  went 
into  effect,  provides  a  system  for  the  creation  and  enforcement 
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of  liens  calculated  to  better  secure  mechanics  and  laborers 
who  perform  labor  and  furnish  materials  for  buildings  and 
other  improvements  on  real  estate. 

It  provides  (section  8)  that  the  manner  and  form  of  insti- 
tuting and  prosecuting  actions  to  judgment  or  appeals  there- 
from, should  be  the  same  as  in  actions  for  the  foreclosure  of 
mortgages  upon  real  estate. 

Also  (section  17)  it  requires  the  plaintiff  to  make  all 
who  have  filed  notice  of  liens  against  the  property  as  well  as 
those  who  have  subsequent  liens  and  claims  by  judgment, 
mortgage  or  conveyance,  parties  defendant,  and  authorizes  the 
court  to  settle  and  determine  the  equities  of  the  various  par- 
ties and  to  decide  as  to  the  extent,  justice  and  priority  of  the 
claims  presented. 

We  have  here  a  broad  field  for  the  very  appropriate  exer- 
cise of  the  equitable  powers  of  the  court,  and  parties  to  an 
action  designed  to  carry  out  the  provisions  of  the  statute  have 
no  absolute  right  to  a  jury  trial,  but  are  confined  to  the  remedy 
of  having  issues  framed  for  a  jury  to  try  if  the  court  shall  so 
direct. 

The  lien  law  must  be  read  in  connection  with  the  provisions 
of  the  Code  of  Civil  Procedure  regulating  trial  by  jury. 
Section  823  of  the  Code,  after  abolishing  feigned  issues,  pro- 
vides :  "  In  a  case  where  neither  party  can,  as  of  right,  require 
a  trial  by  jury  of  an  issue  of  fact  arising  upon  the  pleadings 
or  where  a  question  of  fact,  not  in  issue  upon  the  pleadings 
is  to  be  tried,  an  order  for  the  trial  thereof  by  a  jury  may  be 
made,  stating,  distinctly  and  plainly  the  questions  of  fact  to  be 
tried." 

It  is  thus  always  within  the  power  of  the  trial  judge  sitting 
in  equity,  upon  a  seasonable  application  of  the  parties,  to 
grant  them  a  trial  by  jury  of  certain  issues  distinctly  and 
plainly  stated,  if  he  is  of  the  opinion  that  he  needs  the  aid  of 
a  jury  in  determining  the  questions  of  fact. 

It,  therefore,  follows  that  the  defendants'  practice,  when  the 
case  was  called  for  trial,  in  moving  to  strike  it  from  the  calen- 
dar and  to  dismiss  the  complaint,  was  erroneous. 
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Their  remedy  was  to  have  applied  under  section  823  of  the 
Code  to  frame  issues.  The  Mechanics'  Lien  Law  of  1885 
does  not  violate  the  Constitution  of  184G,  as  argued  by  the 
defendants. 

This  brings  us  to  the  principal  legal  questions  in  the  case  on 
the  merits,  to  wit :  Was  there  a  substantial  performance  of 
ths  contract  by  the  Schillinger  Co.,  and,  if  so,  was  the  refusal 
of  the  architect  to  furnish  a  certificate  a  bar  to  the  action  ? 

The  defendants  were  required  to  file  a  bill  of  particulars 
specifying  in  what  respects  there  had  been  a  failure  to  per- 
form. They  named  therein  nine  different  instances  of  alleged 
failure.  The  trial  judge  states,  in  a  clear  and  satisfactory 
opinion,  that  he  found  no  serious  difficulty  with  any  of  these 
nine  instances,  except  the  third.  We  have  carefully  examined 
the  record  and  find  evidence  tending  to  sustain  the  finding 
that  there  was  substantial  performance  of  the  contract,  cover- 
ing all  the  details  in  which  the  defendants  in  their  bill  of 
particulars  insist  there  was  failure  to  perform. 

The  third  objection  to  which  the  trial  judge  referred  has 
reference  to  the  manner  in  which  the  cement  floors  had  been 
laid  and  completed  throughout  the  entire  building  of  ten 
stories.  There  is  a  sharp  conflict  of  evidence  as  to  the  manner 
in  which  this  work  was  done,  and  yet  it  cannot  be  said  that 
there  was  no  evidence  to  support  the  finding  that  the  contract 
was  substantially  performed  in  that  regard. 

It  is  apparent  that  the  plaintiffs  were  somewhat  embarrassed 
in  their  work  by  having  to  do  it  at  a  season  of  the  year  not 
contemplated  by  the  contract.  It  was  to  have  been  done 
between  May  and  October,  but  the  building  was  not  suffi- 
ciently completed  until  October  for  the  plaintiffs  to  begin  work, 
and  the  result  was  that  they  had  to  contend  with  low  tempera- 
ture and  the  presence  of  workmen  engaged  in  other  kinds  of 
labor  upon  the  building. 

The  entire  record  presents  a  situation  that  justifies  the  trial 
judge  in  his  expressed  belief  that  the  plaintiffs  made  an  honest 
effort  to  perform  the  work  in  the  manner  required  by  the  con- 
tract. There  are  other  considerations  in  this  connection 
75 
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referred  to  by  the  trial  judge  to  which  we  do  not  deem  it 
necessary  to  make  reference,  but  which  have  not  escaped  our 
observation,  and  which  justify  his  conclusions. 

It  is  to  he  remarked  in  passing  that  there  is  no  finding  as 
to  the  amount  it  would  cost  to  do  the  work  alleged  to  have 
been  left  unperformed  by  the  Schillinger  Co.  It  is  also  worthy 
of  remark  that  the  defendants  obtained  from  the  architect  a 
certificate  as  to  the  completion  of  certain  portions  of  the  work 
in  order  to  enable  them  to  make  a  settlement  with  the  owner 
of  the  premises,  which  included  as  completed,  the  work  in 
question.  The  defendants  received  from  the  owner  a  mort- 
gage, in  settlement  for  the  work  embraced  in  the  certificate, 
and  discharged  their  lien  of  record. 

We  agree  with  the  trial  judge  that  this  is  a  fact  of  much 
significance  as  hearing  upon  the  conduct  of  the  architect,  and 
the  manner  in  which  Arnott  &  Co.  viewed  this  work  when 
seeking  to  obtain  payment  therefor  from  the  owner. 

We  notice1  in  this  connection  an  exception  upon  which  the 
defendants  rely.  They  offered  to  show  that  this  mortgage 
had  not  been  paid,  but  the  evidence  was  excluded.  The 
ruling  was  proper  as  it  was  wholly  immaterial  on  the  trial  of 
the  issues  in  this  case  whether  the  mortgage  had  been  paid  or 
not. 

We  are  of  opinion  the  finding  that  the  refusal  of  the  archi- 
tect to  furnish  a  certificate  was  unreasonable,  and  its  absence 
is  no  bar  to  this  action,  is  supported  by  evidence. 

The  issuing  of  the  certificate  to  the  defendants,  under  the 
circumstances  already  commented  upon,  may  well  be  regarded 
as  an  admission,  both  by  Arnott  &  Co.  and  the  architect,  that 
the  contract  of  the  Schillinger  Co.  had  been  substantially 
performed. 

The  defendants  insist  in  further  support  of  this  appeal  that 
the  architect  was  an  arbiter  between  the  parties,  and  that  his 
decision  was  final  as  to  whether  there  had  been  substantial 
performance  or  not. 

The  contract  hetween  Arnott  &  Co.  and  the  Schillinger 
Co.   provides  that  the  work  shall   be  according  to  drawing? 
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and  specifications  made  by  the  architect  named,  which  are 
part  of  the  contract,  and  if  any  dispute  arose  as  to  their  true 
construction  and  meaning,  the  decision  of  the  architect  in 
such  a  controversy  is  made  final. 

As  to  other  disputes,  there  is  a  provision  for  arbitration  in 
which  the  architect  is  not  included. 

It  is  fair  to  infer  upon  the  face  of  the  contract,  which  con- 
tains the  usual  provisions  in  regard  to  the  certificates  of  the 
architect,  that  he  represented  Arnott  &  Co.  as  well  as  the 
owner. 

There  is  nothing  in  the  contract  or  the  record  to  sustain  the 
contention  that  the  architect  was  made  an  arbitrator  to  finally 
determine  whether  or  not  the  work  done  by  plaintiffs  had 
been  performed  in  accordance  with  the  requirements  of  the 
contract. 

Where  the  parties  to  a  contract  insert  a  clause  naming  a  dis- 
interested third  party,  who  is  to  act  as  an  arbitrator  between 
them,  it  is  binding  and  enforceable,  but  this  case  presents  no 
such  situation. 

The  defendants  complain  that  there  was  evidence  improp- 
erly admitted  for  the  purpose  of  showing  bias  or  unfairness 
on  the  part  of  the  architect  towards  the  Schillinger  Co.  or  its 
officers  or  stockholders. 

Without  going  into  details,  we  are  of  opinion  that  this  evi- 
dence presents  no  reversible  error. 

We  have  given  the  other  points  presented  by  this  appeal 
careful  attention,  and  are  of  opinion  that  the  court  below  made 
a  proper  disposition  of  the  case. 

The  judgments  appealed  from  should  be  affirmed,  with 
costs. 

All  concur. 

Judgments  affirmed. 
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The  Rochester  Bar  Association,  Respondent,  v.  John  F. 
Dorthy,  Appellant. 

Attorney  —  Removal  fkom  Office.  The  Appellate  Division  of  the 
Supreme  Court  has  power  (Code  Civ.  Pro.  £  67)  to  disbar  an  attorney  for 
professional  misconduct,  without  regard  to  the  fact  of  possible  or  pending 
indictment.  If  the  charge  involves  a  felony  or  a  misdemeanor  entirely 
distinct  from  the  party's  professional  action,  the  court  will  stay  its  hand 
until  the  criminal  trial  has  taken  place;  but  if  the  charge  involves  pro- 
fessional  misconduct,  the  fact  that  some  of  the  acts  complained  of  are 
felonies  and  indictment  may  follow,  is  no  reason  for  staying  the  proceed- 
ing to  disbar. 

In  re  Dorthy,  8  A  pp.  Div.  611,  affirmed. 

(Argued  March  13,  1897;  decided  April  20,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
June  29,  1890,  disbarring  John  F.  Dorthy,  an  attorney  of 
the  court,  and  revoking  the  license  granted  to  him  to  practice 
as  an  attorney  and  counselor  at  law. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  Van  Voorhis  for  appellant.  It  was  error  for  the 
Appellate  Division  to  disbar  ]\Ir.  Dorthy  for  crimes  before  he 
had  been  tried  for  those  crimes  by  jury.  {Anonymous,,  5  B. 
&  Ad.  10SS  ;  Anonymous,  3  N.  &  P.  389  ;  2  Dowl.  P.  C.  110; 
Stephens  v.  /////,  10  M.  &  W.  28;  Ee  parte  Wall,  107  U.  S. 
280;  Steinman  v.  Ileum!,  95  Penn.  St.  220;  State  v.  Chap- 
man,  11  Ohio,  430  ;  Anonymous  Case,  2  Halst.  102  ;  Ex  part* 
Fislur,  0  Leigh,  01  J);  Berne  v.  State,  22  Ark.  140;  In  re 
EJdrhhjt*,  82  X.  Y.  107.)  "Crime"  is  defined  by  the  Revised 
Statutes  to  be  :  "  Any  offense  for  which  any  criminal  punish- 
ment may  by  law  be  inflicted."  (2  R.  S.  [Edm.  ed.]  720, 
§  32;  Code  Crim.  Pro.  §4.) 

Edward  Harris  for  respondent. 

Baktlktt,  J.  In  June,  1895,  the  Rochester  Bar  Association 
preferred  charges  against  the  defendant  and  presented  them 
to  the  General  Term. 
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The  defendant  having  interposed  a  general  denial,  an  order 
was  made  appointing  a  referee  to  take  evidence  and  report 
the  same,  with  his  opinion  thereon.  The  referee  took  a  large 
amount  of  evidence  and  reported  the  same  to  the  court,  with- 
out any  opinion. 

The  Appellate  Division,  after  considering  the  referee's 
report  and  hearing  counsel  for  the  complainant  and  the  defend- 
ant, made  an  order  disbarring  the  latter,  and  revoking  his 
license  to  practice.  From  that  order  this  appeal  is  taken,  and 
we  are  asked  to  review  the  questions  of  law  and  fact  presented 
by  the  record. 

Eight  distinct  charges  are  made  against  the  defendant,  as  an 
attorney  of  the  Supreme  Court  of  the  state  of  New  York. 

As  to  the  lirst  charge,  the  referee  reported  that,  in  his  opin- 
ion, the  evidence  was  insufficient  to  establish  it. 

In  view  of  the  very  grave  character  of  this  proceeding  and 
the  serious  consequences  involved,  we  have  examined  the 
record  with  the  greatest  care  in  order  to  be  satisfied  that  the 
defendant  had  a  fair  hearing  and  was  convicted  upon  evidence 
that  clearly  justified  such  a  result. 

After  this  investigation,  we  are  of  opinion  that  the  court 
below  could  not  properly  have  reached  any  other  conclusion 
than  it  did. 

The  Appellate  Division  adjudged  the  defendant  -guilty  of 
the  seven  acts  of  deceit,  malpractice  and  crime  in  manner  and 
form  a*s  the  same  are  fully  set  forth  in  the  referee's  report. 

The  learned  counsel  for  the  defendant  is  in  error  in  sup- 
posing that  this  Implies  that  all  the  charges  have  been  practi- 
cally treated  as  one. 

We  have  taken,  as  the  court  below  doubtless  did,  each  of 
the  seven  charges  upon  which  the  conviction  rests  and  treated 
it  as  if  standing  alone,  and  have  brought  together  from  a 
voluminous  and  confused  record  the  proofs  bearing  thereon  in 
order  to  decide  if  it  had  been  duly  and  separately  established. 

It  would  be  impossible  within  the  proper  limits  of  an  opin- 
ion to  consider  each  of  the  ^ewn  charges  in  detail,  and  such  a 
course  would  serve  no  good  purpose  under  the  circumstances. 
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It  suffices  to  say  that  we  find  that  each  of  them  was  duly 
proved  and  discloses  a  story  of  professional  misconduct  pain- 
ful to  contemplate. 

We  have  examined  the  exceptions  and  find  no  prejudicial 
error,  and  will  refer  to  hut  one  of  the  legal  questions  argued 
by  the  defendant's  counsel. 

Prior  to  the  argument  before  the  Appellate  Division  the 
defendant  filed  with  that  court  a  notice  and  affidavit  to  the 
effect  that  he  claimed  the  right  to  be  tried  by  a  jury  oil  those 
charges  that  involved  a  felon v  before  the  court  could  take  any 
action  thereon  by  way  of  disbarring  him. 

This  point  does  not  appear  to  have  been  taken  before  the 
referee  at  the  opening  of  the  reference  or  at  any  time  during 
the  trial,  but  we  shall  treat  it  as  seasonably  made,  although 
not  referred  to  in  the  opinion  of  the  Appellate  Division  or 
the  printed  brief  of  the  complainant  submitted  on  this  appeal. 

The  counsel  for  the  defendant  seems  to  lose  sight  of  the 
distinction  that  runs  through  the  English  and  American  cases 
that  the  court  is  at  liberty  to  strike  from  the  rolls  the  name  of 
an  attorney  for  professional  misconduct,  without  regard  to  the 
fact  of  possible  or  pending  indictment. 

If  the  charge  involves  a  felony  or  a  misdemeanor  entirely 
distinct  from  the  defendant's  professional  action,  it  has  lieeu 
repeatedly  held  that  the  court  will  stay  its  hand  until  the 
criminal  trial  had  taken  place. 

This  may  be  very  well  illustrated  in  the  supposed  case  of  a 
member  of  the  bar  being  accused  of  murder,  or  arson  or 
burglary,  and  resting  under  indictment.  In  such  a  condition 
of  affairs  the  court  would  await  the  result  of  the  criminal  trial, 
and,  under  the  law  of  this  state,  if  conviction  followed,  the 
defendant  would  ij>s<>  fort  a  cease  to  be  an  attorney  and  coun- 
selor at  law,  or  to  be  competent  to  practice.  (Section  07, 
Code  of  Civil  Procedure.) 

Section  07  of  the  Code  of  Civil  Procedure  regulates  the 
proceedings  now  under  consideration  and  reads  as  follows: 

"  £  07.  An  attorney  and  counsellor,  who  is  guilty  of  any 
deceit,  malpractice,  crime  or  misdemeanor,  or  who  is  guilty  of 
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any  fraud  or  deceit  in  proceedings  by  which  lie  was  admitted 
to  practice  as  an  attorney  and  counsellor  of  the  courts  of 
record  of  this  state,  may  be  suspended  from  practice,  or 
removed  from  office,  by  the  Appellate  Division  of  the 
Supreme  Court.  Any  person  being  an  attorney  and  counsellor 
at  law,  who  shall  be  convicted  of  a  felony,  shall,  upon  such 
conviction,  cease  to  be  an  attorney  and  counsellor  at  law,  or 
to  be  competent  to  practice  law  as  such.  Whenever  any 
attorney  and  counsellor  at  law  shall  be  convicted  of  a  felony, 
there  may  be  presented  to  the  Appellate  Division  of  the 
Supreme  Court  a  certified  or  exemplified  copy  of  the  judg- 
ment of  such  conviction,  and  thereupon  the  name  of  the  per- 
son so  convicted,  shall,  by  order  of  the  court,  be  stricken 
from  the  roll  of  attorneys.  Upon  a  reversal  of  such  convic- 
tion, or  pardon  by  the  president  of  the  United  States  or  gov- 
ernor of  this  state,  the  Appellate  Division  shall  have  power 
to  vacate  or  modify  such  order  of  disbarment." 

The  rule  which  we  have  adverted  to  is  very  well  illustrated 
in  England  by  the  case  of  Stephens  v.  /////  (10  M.  &  W.  28) 
where  Lord  Abixgkr  wrote  the  opinion.  He  says  :  u  I  never 
understood  that  an  attorney  might  not  be  struck  off  the  roll 
for  misconduct  in  a  cause  in  which  he  was  the  attorney, 
merely  because  the  offense  imputed  to  him  was  of  such  a 
nature  that  he  might  have  been  indicted  for  it.  So  long  as  I 
have  known  Westminster  Hall,  I  never  heard  of  such  a  rule  as 
that ;  but  in  the  case  of  applications  calling  upon  an  attorney 
to  answer  the  matters  of  an  affidavit,  I  have  known  Lord 
Kexyox,  and  also  Lord  Ellexuo hough  frequently  to  say,  you 
cannot  have  a  rule  for  that  purpose,  because  the  misconduct 
you  impute  to  the  man  is  indictable ;  but  you  may  have  one 
to  strike  him  off  the  roll.  Xow,  an  attorney  who  has  been 
"  guilty  of  cheating  his  client,  or  the  opposite  party,  in  such  a 
manner  as  to  render  himself  indictable,  is  unlit  to  be  allowed 
to  remain  on  the  roll,  or  to  practice  in  any  court;  and  I  see  no 
objection,  on  principle,  to  the  court's  removing  him  at  once 
from  it.  If,  indeed,  he  were  called  on  to  answer  the  matters 
of  an  affidavit  he  would,  by  not  complying,  be  guilty  of  a  con- 
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tempt  for  which  he  might  be  punished  by  attachment,  and  if 
the  offense  imputed  to  him  were  of  an  indictable  nature,  it 
would  be  most  unjust  to  compel  him  to  do  so,  for  which  reason 
a  rule  to  answer  the  matters  of  an  affidavit  is  never  granted  in 
such  a  ease,  but  only  a  rule  to  strike  him  off  the  roll,  which 
gives  him  a  full  opportunity  of  clearing  himself  from  the 
imputation,  if  he  can,  while,  on  the  other  hand,  it  does  not  com- 
pel him  to  criminate  himself." 

This  quotation  from  the  opinion  of  the  learned  chief  baron 
makes  perfectly  clear  the  practice  in  the  English  cases. 

Where  professional  misconduct  was  involved  the  rule  upon 
affidavit  was  denied ;  but  the  rule  to  strike  an  attorney  from 
the  rolls,  being  a  proceeding  where  he  was  not  required  to 
make  any  statement  under  oath  himself,  was  always  granted 
without  regard  to  the  possibility  that  a  criminal  indictment 
might  follow  upon  the  same  state  of  facts. 

The  English  cases  cited  by  the  defendant's  counsel  do  not 
conflict  with  this  general  rule. 

The  Supreme  Court  of  the  United  States  in  Ex  parte  W<rl? 
(107  U.  S.  205)  made  a  most  exhaustive  examination  of  the 
question  we  are  now  considering. 

In  that  case  a  member  of  the  Florida  bar,  during  a  term  of 
the  United  States  court,  assisted  a  mob  in  taking  from  the  jail 
a  prisoner  who  was  about  to  be  tried,  and  hanging  him  to  a 
tree  in  the  court  house  yard. 

Upon  due  complaint  the  United  States  district  judge  ordered 
Wall  to  show  cause  why  his  name  should  not  be  stricken  from 
the  roll  of  attorneys. 

After  a  hearing  in  the  proceeding,  which  included  the  tak- 
ing of  evidence,  the  name  of  Wall  was  stricken  from  tiie  roll 
of  attorneys.  The  point  was  taken  for  the  defendant  that  he 
was  not  acting  in  his  character  as  an  attorney  when  he  com- 
mitted  the  act  complained  of. 

The  court,  however,  held,  Judge  Field  dissenting,  that  the 
character  of  the  act  was  such  as  to  denote  a  gross  want  of 
fealty  to  the  law  and  repudiation  of  legal  government. 

The  court,  in  the  prevailing  opinion,  says  :  "  Xo  respect  for 
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the  dignity  of  the  government  as  represented  by  its  judicial 
department  was  even  affected ;  the  judge  of  the  court,  in 
passing  in  and  out  of  the  place  of  justice,  was  insulted  by 
the  sight  of  the  dangling  corpse.  *  *  *  We  have  no 
hesitation  as  to  the  character  of  the  act  being  sufficient  to 
authorize  the  action  of  the  court." 

Judge  Field  placed  his  dissenting  opinion  upon  the  ground 
that  "to  disbar  an  attorney  for  an  indictable  offense  not  con- 
nected with  his  professional  conduct,  before  trial  and  convic- 
tion, is  also  to  inflict  an  additional  wrong  upon  him.  It  is  to 
give  the  moral  weight  of  the  court's  judgment  against  him 
upon  the  trial  on  an  indictment  for  that  offense." 

The  learned  dissenting  judge  was  evidently  of  opinion  that 
the  act  complained  of  did  not  concern  the  defendant  in  his 
professional  relations  to  court  or  client,  while  his  associates 
entertained  the  contrary  view.  The  majority  opinion  dis- 
tinctly recognized  the  rule  that  where  an  attorney  commits  an 
indictable  offense  in  a  transaction  not  involving  his  character 
as  attorney,  and  does  not  admit  the  charge,  the  court  will  not 
strike  his  name  from  the  roll  until  he  has  been  regularly 
indicted  and  convicted.  It  also  restated  principles  that  are 
very  familiar  to  the  effect  that  the  proceeding  to  disbar  is  not 
criminal,  and  is  not  intended  for  punishment,  but  to  protect 
the  court  from  the  official  ministration  of  persons  unfit  to 
practice  as  attorneys  therein  ;  that  such  a  proceeding  is  not 
an  invasion  of  the  constitutional  provision,  that  no  person 
shall  be  deprived  of  life,  liberty  or  property  without  due  pro- 
cess of  law,  but  that  the  proceeding  itself,  when  instituted  in 
proper  cases,  is  due  process  of  law. 

The  general  principle  we  are  considering  is  recognized  in 
Percy's  Case  (30  X.  Y.  051),  Judge  G rover  writing  the  opin- 
ion of  the  court.  An  order  of  disbarment  had  issued  and  the 
defendant  appealed. 

The  charges  against  the  appellant  were  that  his  general 

reputation  was  bad  ;  that  he  had  several  times  been  indicted 

for  perjury,  one  or  more  of    which  indictments  were  still 

pending ;  that  he  was  a  common  mover  and   uiaintainer  of 
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suits  on  slight  and  frivolous  pretexts,  and  that  his  personal 
and  professional  reputation  had  been  otherwise  impeached  in 
a  trial  at  the  Circuit. 

The  defendant  Percy  was  convicted  upon  all  the  charges, 
and  it  was  insisted,  among  other  points  in  his  behalf,  that  the 
court  had  no  right  to  call  upon  an  attorney  to  answer  charges 
of  this  description  for  the  reason  that  it  compels  him  to  give 
evidence  against  himself. 

Judge  Grover  said  :  "The  answer  to  this  is  that  the  party 
is  not  compelled  to  be  sworn  at  all,  unless  he  chooses.  He 
may  introduce  his  other  evidence,  tending  to  show  his  inno- 
cence, and  submit  the  matter  to  the  court  without  having 
sworn." 

We  are  of  opinion  that  all  of  the  charges  upon  which  the 
defendant  stands  convicted  involve  professional  misconduct, 
and  if  it  be  true  that  some  of  the  acts  complained  of  are 
felonies  and  indictments  may  follow,  it  is  no  reason  why  this 
proceeding  should  be  stayed. 

We  discharge  an  unpleasant  duty  in  affirming  this  order  of 
disbarment,  but  our  obligation  to  a  learned  and  honorable  pro- 
fession to  maintain  its  standard  of  conduct  and  character  above 
reproach  leaves  us  no  alternative. 

The  order  appealed  from  should  be  affirmed. 

All  concur. 

Order  affirmed.         

In  the  Matter  of  the  Judicial  Settlement  of  the  Estate  of 
William  Moore,  Deceased. 

Susan  Roberts  et  al.,  Appellants;  William  L.  Moore  et  ah, 
Respondents. 

1.  Will  — Devise  by  Implication  to  Lineal  Heirs  of  Testators 
Sons.  Where  the  will  of  a  widower,  whose  only  children  were  two  sons, 
unmarried  at  the  date  of  the  will,  gives  the  use  and  occupancy  of  the 
estate,  real  and  personal,  to  the  testator's  two  sous,  and  the  survivor  of 
them,  during  life,  and  gives  the  estate,  after  the  death  of  the  4i  two  sons 
and  their  heirs,  if  they  have  any,''  to  the  testator's  brothers  and  sisters,  it 
is  to  be  deemed  that  the  *'  heirs"  of  the  sons  referred  to  were  intended  to 
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be  their  heirs  of  the  body,  and  that  the  testator  intended  the  estate  to  vest 
in  such  heirs;  and  they  must  be  deemed  to  take  an  estate  by  implication. 

2.  Remainder  Limited  on  Death  without  Heiks —  Devise  of  Fee 
to  Surviving  Heirs.  By  such  a  provision,  construed  in  accordance  wi»h 
the  statute  (1  R.  S.  724,  §  22),  the  testator  is  to  be  deemed  to  have  intended 
to  create  a  remainder  in  his  brothers  and  sisters  after  the  death  of  his  two 
sons  only  in  case  the  sons  left  no  heirs  of  the  body;  and  in  case  the  sons 
leave  heirs  cf  the  body  them  surviving,  then  such  heirs  take  ihe  entire 
estate,  the  realty  in  fee  and  the  personalty  absolutely. 

Matter  of  Moore,  88  Hun,  621,  affirmed. 

(Argued  March  19,  1897;  decided  April  20,  1897 

Appeal  by  the  remaindermen  from  a  judgment  of  the 
General  Term  of  the  Supreme  Court  in  the  third  judicial 
department,  entered  September  18,  1895,  which  affirmed  a 
decree  of  the  surrogate  of  Clinton  county  finally  settling  the 
accounts  of  Andrew  Stafford,  as  executor  of  William  Moore, 
deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

T.  F.  Conway  for  appellants.  By  the  seventh  clause  of 
testator's  will  his  sons,  Richard  and  Alonzo,  were  given  life 
estates,  share  and  share  alike,  in  his  real  property  and  in  the 
interest  of  his  personal  property  as  tenants  in  common,  with 
cross-remainders;  the  heirs  referred  to  were  children  which 
might  be  born  to  the  sons,  and  they  take,  if  anything,  under 
the  will,  life  estates  by  implication  in  testator's  estate.  (L»tl<> 
v.  B  eve  ridge,  58  X.  Y.  502;  Bandy  v.  Bundy,  38  X.  Y. 
410;  Scott  v.  Guernsey,  48  X.  Y.  122;  Hard  v.  Ashley,  117 
N.  Y.  606  ;  In  re  Logan,  131  N.  Y.  400 ;  Quinn  v.  Harden- 
brook,  54  X.  Y.  SO;  Drake  v.  Lawrence,  19  Hun,  112; 
Johnson  v.  Brasington,  80  Hun,  100 ;  In  re  Yoictrs,  113  X. 
Y.  509;  Bradhurst  v.  Field,  135  X.  Y.  504.)  The  estate 
created,  or  attempted  to  be  created,  in  the  heirs  of  testator  s 
sons,  being  a  life  estate,  was  void  in  its  creation  under  our 
statutes.  (4  R.  S.  [8th  ed.]  2510,  g§  1,  2,  IT;  Hone  v. 
Van  Schaick,  7  Paige,  222;  Qott  v.  Cook,  7  Paige,  523; 
Campbell  v.  Foster,  35  X.  Y.  372 ;  Cruikshank  v.  Home 
for   the    Friendless,    113    X.    Y.    337;    Ph*lps,   Frr.f   v. 
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Pond,  23  X.  Y.  83;  Pvrdy  v.  Ilayt,  02  X.  Y.  446; 
HawJey  v.  James,  16  Wend.  21  ;  Gil  man  v.  Rtd^i *  nylon ,  24 
X.  Y.  0;  Manic?  v.  Mani«\  43  X.  Y.  303.)  The  estates 
given  by  the  testator's  will  to  his  brother  and  sisters  named 
and  their  heirs  were  vested,  valid  remainders,  and  are  not 
affected  by  the  Statute  of  Perpetuities.  (4  R.  S.  [1st  ed.]  2431, 
gS?  11,  13;  Man  ice  v.  Man  ice,  43  X\  Y.  308;  Greenland  v. 
Waddell,  116  X.  Y.  244;  Warm?  v.  PuranU  76  X.  Y.  136; 
AW//<  v.  Edwards,  88  X.  Y.  1()3  ;  Xelxon  v.  Russell,  135  X. 
Y.  137;  iiW  v.  CV>tf,  24  Wend.  662;  /V«7y*,  Krr.,  v. 
7\>^7,  23  X.  Y.  81;  Schettler  v.  Swi/tf,  41  X.  Y.  32s ; 
Purdy  v.  7/ay*,  02  X.  Y.  446;  Shipman  v.  Roll  in*,  OS  X. 
Y.  311.)  The  will  creates  no  trust  which  prevents  the  vesting 
of  the  remainders,  {Kane  v.  Gotf,  24  Wend.  641 ;  Smith  v. 
Edwards,  $*  X.  Y.  102 ;  Eceritt  v.  Eceritt,  20  X.  Y.  78  ; 
Ma  nice  v.  Mamce,  43  X.  Y.  363;  Gil  man  v.  Reddinyton, 
24  X.  Y.  15;  7?<7/  v.  If^/v?,  4  Hun,  406.)  Assuming  that 
the  testator's  intention  was  to  give  the  absolute  estate  to  his 
sons'  heirs,  yet  the  one-half  given  to  Richard  for  life,  who  died 
first  leaving  no  heir,  does  not  go  to  the  heirs  of  Alonzo,  but 
passes  to  the  remaindermen,  under  the  provisions  of  the  will. 
{Eceritt  v.  Ecrritt,  20  X".  Y.  30;  Campbell  v.  Rawdon,  18 
X.  Y.  412;  Hillyer  v.  Vande  water,  31  XT.  Y.  S.  R.  671; 
Pvrdy  v.  Ilayt,  02  X.  Y.  446 ;  Vande?poel  v.  Loeir,  112  X. 
Y.  167  ;  Dana  v.  Murray,  122  X.  Y.  613;  hire  Yerplanek, 
01  X.  Y.  430 ;  Yanderzee  v.  Slingerland,  103  X.  Y.  47  ;  Xor- 
ri«  v.  JJeyea,  13  X.  Y.  285 ;  Xl/is  v.  Xellis,  00  X.  Y.  505.) 
The  legacy  of  $200  to  Maria  Roberts,  who  died  in  the  lifetime 
of  the  testator,  her  daughter,  Susan  Roberts,  and  her  infant 
grandchildren,  Ressie  Allen,  Kittie  Allen,  Susie  Allen  and 
Georgie  Allen,  now  claim/  The  surrogate  erred  in  disallowing 
it.     {Barnes  v.  Hudson,  06  Barb.  508.) 

Francis  A.  Smith  for  appellants.  It  was  the  intention  of 
the  testator  to  give  his  two  sons  equal  undivided  life  estates 
in  both  the  real  and  personal  property,  with  remainder  to  the 
survivor  for  life.     And  this  is  plainly  ?o  for  the  reason  that 
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he  gives  them  only  the  use  and  income,  permitting  the  princi- 
pal to  be  drawn  upon  to  supply  any  lack  for  ample  support, 
and  attempts  to  give  the  remainder,  upon  the  termination  of 
their  respective  lives,  to  other  persons,  either  for  life  or  in  fee. 
There  is  an  implied  estate  for  life  in  the  two  sons,  because  the 
testator  assumes  to  dispose  of  all  the   property,   after   their 
death.     It  is  clear  that  the  clause  u  and  their  heirs,  if  they 
have  any,"  must  mean  the  children  of  the  testator's  two  sons. 
(JV/'w'v.  Beyea,  13  X.  Y.  283 ;  Stceet  v.  Chase,  2  X.  Y.  73  ; 
Harrison  v.  Harrison,  3G  X.  Y.  543 ;  Purihj  v.  Hayt,  92 
X.    Y.   440;   Man  ice  v.  Man  ice,    1    Lans.    364;  Eceritt  v. 
Ereritt,  20  X.  Y.  39.)     There  was  no  suspension  of  the  power 
of  alienation  bevond  the  statutory  limit,  whatever  construction 
be  given  to  the  clause  in  question.     (1  R.  S.  723,  §§  14,  15 ; 
Purely  v.  Hayt,  92  X.  Y.  449.)     If  it  could  be  maintained 
that  the  future  estates  alleged  to  be  given  by  implication  to 
Alonzo's  children,  were  contingent,  and,  therefore,  that  there 
was  an  illegal  suspension  of  the  power  of  alienation,  this  would 
effect  only  one-half  of  the  estate,  real  and  personal,  and  the 
other  half  devised  and  bequeathed  for  life  to  Richard,  must  be 
held,  under  the  undisputed  terms  of  the  clause,  to  have  passed 
upon  the  death  of  Richard,  without  heirs  or  children,  to  the 
remaindermen  named,  the  appellants  here.     (1  R.  S.  727,  $  44  ; 
Campbell  v.   Patvdon,  18  X.  Y.  412;  Ereritt  v.  Eceritt,  29 
X.  Y.  39  ;  Purely  v.  Hayt,  92  X.  Y.  440  ;  1  R.  S.  723,  S§  13, 
17 ;  Moore  v.  Littcl,  41  X.  Y.  70 ;  Kilpatrick  v.  Johnson,  15 
X.  Y.  324 ;  Cook  v.   Loxrry,  95  X.  Y.  103.)     The  claim  that 
the  will  gives  the  grandchildren  a  fee  by  implication  is  with- 
out support  either  in  law  or  reason,  and  is  in  fact  expressiy 
overruled  by  repeated  decisions  of  the  Court  of  Appeals,     {In 
re  Yotccrs,  113  X.  Y.  509;  Mast<>rson  v.  Toinixhrntl,  123  N. 
Y.    401;    Bradhurst  v.  Field,    135  X.  Y.  504;    y orris  v. 
Beyea,  13  X.  Y.  2S3 ;  SwM  v.  Chase,  2  X.  Y.  73 ;  Harrison 
v.  Harrison,  30  X.  Y.  543.) 

Lucien  L.  Shcdden  for  respondents.     The  surrogate  has 
power  to  construe  the  will  when  necessary  to  determine  ques- 
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tions  arising  on  the  accounting  of  the  executors.  (Purdy  v. 
Ilayt,  92  X.  Y.  440.)  The  intent  of  the  testator  should  first 
be  ascertained.  (1  II.  S.  828,  §  30 ;  4  Kent's  Coram.  535 ; 
Scott  v.  Guernsey,  48  X.  Y.  120;  Hitch  v.  Ilawxhurst,  114 
X\  Y.  515;  In  re  James,  140  X.  Y.  78;  Schouler  on  Wills, 
§  400  ;  Redfield\s  Surr.  Prac.  231 ;  4  Johns.  01 ;  Shutter*  t. 
Johnson,  38  Barb.  SO;  Terpen!  tiff  v.  Skinner,  30  Barb.  373; 
White  v.  Jllcks,  33  X.  Y.  383;  KalMelsehx.  ludbfelsch, 
07  X.  Y.  354;  Terpen  iny  v.  Skinner,  29  X.  Y.  508.)  The 
law  favors  a  construction  that  will  not  tend  to  disinherit  an 
heir.  (Scott  v.  Guernsey,  48  X.  Y.  121 ;  Yanderzee  v. 
Slingcrland,  103  X.  Y.  54;  Quinn  v.  Hardenbrook,  54  X. 
Y.  S3 ;  Lynes  v.  Townxend,  33  X.  Y.  558  ;  Greyston  v. 
Clark,  41  Hun,  125;  Cromwell  v.  Klrl\  1  Dcm.  383;  JYellls 
v.  Nell  is,  99  X.  Y.  505;  40  Hun,  201  ;  X.  J".,  Z.  tfc  IF.  7?. 
Co.  v.  Van  Zandt,  105  X.  Y.  89 ;  Palmer  v.  Dunham,  52 
J  Inn,  408.)  An  estate  to  the  heirs  of  Richard  and  Alonzo  is 
implied.  (Lytic  v.  Becerldge,  7  Lans.  225  ;  58  X.  Y.  592  ; 
Perrin  v.  Blake,  4  Burr.  2579 ;  In  re  Towers,  113  X.  Y. 
509 ;  Macy  v.  Sawyer,  00  How.  Pr.  381 ;  JIasterson  v.  Town- 
shend,  123  X.  Y.  402;  Whitney  v.  Whitney,  03  Hun,  09; 
Bentley  v.  Kaufman,  12  Phila.  435  ;  W#  v.  >s>w,  3  Grant's 
Cas.  435  ;  1  Jarrnan  on  Wills  [0th  ed.],  550.)  The  estate 
given  by  implication  to  the  heirs  of  the  testator's  sons  is  a  fee 
and  not  a  life  estate  merely.  (Camjibell  v.  Bawdon,  18  X. 
Y.  419;  2  K.  IS.  2528,  £  89  ;  2  Washb.  on  Real  Prop.  chap. 
4,  §  3;  ^Yarn's  v.  Br  yea,  13  X.  Y.  273;  Low  v.  Harmony, 
72  X.  Y.  414;  Lynes  v.  Townsend,  33  X.  Y.  501 ;  Seweomh 
v.  Lush,  84  Hun,  259  ;  Tagrjart  v.  Murray,  53  X.  Y.  238 ; 
J.ytle  v.  Bety  ridge,  58  X.  Y.  005 ;  Peckham  v.  Lego,  57 
Conn.  553 ;  Cosset!  v.  Cook,  3  S.  <fc  R.  290  ;  Du  Bole  v.  Bay. 
35  X.  Y.  102.)  The  heirs  of  the  bodies  of  the  testator's  two 
sons  (provided  they  were  all  in  the  first  degree  of  descent) 
were  to  take  as  a  class,  per  capita,  and  wo\,  per  stlrjns,  and  as 
the  two  children  of  Alonzo  composed  such  class  at  the  time 
for  distribution  under  the  will  they  take  the  whole  property. 
(///  re  Klmhrly,  150  X.  Y.  93;  Jfanier  v.  Philips,  15  Abb. 
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[X.  C]  123 ;  Barber  v.  Cary,  11  X.  Y.  401 ;  Moore  v.  Littel, 
41  X.  Y.  66 ;  In  re  Verplanek,  91  X.  Y.  443 ;  Vanderzee  v. 
Slingerland,  103  X.  Y.  47;  7W<?;'  v.  Ingersoll,  127  X.  Y. 
472 ;  Mead  v.  Maben,  131  X.  Y.  255 ;  Mallarky  v.  Sullivan,^ 
136  X.  Y.  227;  //*  r<?  Denton,  137  X.  Y.  428.)  Assuming 
that  the  appellants  are  correct  in  their  claim  that  the  issue  of 
Richard  and  Alonzo  were  by  the  will  to  take  per  stirpes  and  not 
per  capita,  nevertheless,  the  share  intended  for  the  heirs  of  the 
body  of  Richard  passed  by  inheritance  to  the  children  of  Alonzo. 
(Smith  v.  Scholtz,  68  X.  Y.  41 ;  Bundy  v.  Bundy,  38  X.  Y. 
410;  Taggart  v.  Murray,  53  X.  Y.  233;  Wilkes  v.  Lion,  2 
Cow.  333 ;  Grout  v.  Toimsend,  2  Den.  330 ;  Lott  v.  Wykqf, 
2  X.  Y.  355  ;  Jackson  v.  Van  Zandt,  12  Johns.  1G8 ;  Delaney 
v.  JfcCormack,  SS  X.  Y.  174 ;  Keho  v.  LoriUard,  85  X.  Y. 
177;  Ilennessy  v.  Patterson,  85  X.  Y.  91.)  Assuming  that 
no  gift  is  implied  to  the  heirs  of  Richard  and  Alonzo,  then 
the  children  of  Alonzo  take  the  entire  estate  by  inheritance. 
(2  Black.  Coinni.  175;  Schettler  v.  Smith,  41  X.  Y.  328.) 
Where  the  scheme  of  the  will  fails  then  the  property  on  the 
death  of  the  testator  vests  in  his  heirs,  as  in  case  of  intestacy. 
{Rice  v.  Barrett,  102  X.  Y.  161 ;  Post  v.  Jlorer,  33  X.  Y. 
598;  Savage  v.  Burn/tarn,  17  X.  Y.  574.)  The  surrogate 
was  right  in  holding  that  the  legacy  to  Maria  Roberts  had 
lapsed.  She  was  a  sister  of  the  testator  and  died  before  he 
did.  (3  R.  S.  3345,  §  20;  Van  Beunn  v.  Dash,  30  X.  Y. 
393;  Vernon  v.  Vernon,  53  X.  Y.  351;  In  re  Wells,  113 
X.  Y.  396.) 

ir.  C.  Watson  for  respondents.  The  opinion  of  the  surro- 
gate that  the  S200  legacy  to  Maria  Roberts,  a  sister  of  the 
decedent,  who  died  before  him,  lapsed,  and  her  heirs  are  not 
entitled  to  it,  is  right  and  should  be  affirmed  by  this  court. 
(2  R.  S.  66,  §  52;  Van  Beuren  v.  Dash,  30  X".  Y.  393; 
Vernon  v.  Vernon,  53  X.  Y.  351  ;  In  re  Wells,  113  X.  Y. 
396  ;  Redf.  Suit.  Prac.  627.) 

Haight,  J.     The  chief  question  brought   up   for  review 
involves  the  construction  of  a  will. 
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William  Moore,  a  widower,  and  resident  of  Clinton  county, 
died  on  the  4th  day  of  November,  1885,  leaving  him  surviving 
Richard  R.  Moore  and  Alonzo  S.  Moore,  both  of  whom  were 
unmarried,  his  only  children  and  heirs  at  law.  Richard  R. 
Moore  died  on  the  17th  day  of  August,  1889,  unmarried  and 
leaving  no  descendants.  Alonzo  S.  Moore,  the  other  son, 
married  after  the  death  of  his  father,  and  died  on  the  13th  day 
of  September,  1H1M-,  leaving  him  surviving  a  widow  and  two 
children,  William  L.  Moore  and  Phebe  R.  Moore.  "William 
Moore  left  a  last  will  and  testament,  which  was  admitted  to 
probate  on  the  20th  day  of  November,  1885,  in  which  by  the 
seventh  clause  thereof  he  gave  to  his  two  sons,  Richard  R.  Moore 
and  Alonzo  S.  Moore,  the  use  and  occupancy,  during  their  lives, 
of  all  of  his  real  and  personal  estate,  to  be  equally  divided 
between  them  after  the  payment  of  certain  specified  bequots; 
and  in  case  of  the  death  of  one  of  the  sons,  he  gave  to  the 
survivor,  during  life,  the  use  and  occupancy  of  the  whole  of 
his  real  and  personal  property.  He  then  provided  as  follows: 
"  After  the  death  of  my  two  sons  and  their  heirs,  if  they 
have  any,  I  give  my  real  and  personal  estate  to  my  sister 
Susan  Rullis,  wife  of  Lewis  Bullis ;  my  sister  Maria  Roberts, 
wife  of  John  Roberts ;  to  my  sister  Phebe  Oliver,  wife  of 
Henry  Oliver,  and  to  my  brother,  Amos  Moore,  of  Plattsburg, 
their  heirs,  intending  the  children  of  my  sisters  and  my  brother 
to  have  the  said  real  and  personal  property.  If  either  of  my 
sisters  or  brother  should  die,  I  give  the  same  to  their  children, 
share  and  share  alike." 

It  will  be  observed  that  he  does  not  in  direct  terms  give  any 
estate  to  the  children  of  his  son  Alonzo.  At  the  time  of  his 
decease,  Alonzo  had  not  married.  The  two  children  that  were 
subsequently  born  to  him  were  consequently  not  in  being  at 
the  time  of  the  testators  death.  He,  however,  gives  his  estate 
to  his  brother  and  sisters  only  after  the  death  of  his  two  sons 
and  their  heirs,  if  they  have  any,  clearly  indicating  an  inten- 
tion that  his  brother  and  sisters  should  not  take  under  the  will 
until  the  death  of  the  heirs  of  the  sons.  Had  the  sons  died 
without  children,  the  brother  and  sisters  of  the  testator  would 
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have  been  their  heirs.  It  consequently  is  apparent  that  the 
heirs  of  the  sons  here  referred  to  were  intended  to  be  the  heirs 
of  their  body,  their  lineal  descendants,  including  the  descend- 
ants of  the  children.  If  it  was  not  the  intention  of  the  testator 
that  his  brother  and  sisters  should  take  until  after  the  death  of 
the  heirs  of  the  sons,  it  would  seem  to  follow  that  he  intended 
the  estate  to  vest  in  such  heirs,  otherwise  it  would  remain  sus- 
pended during  such  period.  They  must,  therefore,  be  deemed 
to  take  an  estate  by  implication.  It  is  contended,  however, 
that  the  estate  created  for  the  children  is  a  life  estate  only, 
and  that  the  appellants,  upon  the  death  of  the  testator, 
became  vested  with  the  estate  in  remainder;  that,  under  the 
statute,  the  testator  could  only  limit  the  vesting  of  the  remain- 
der in  possession  during  the  lives  of  two  persons  in  being, 
and  that,  on  the  death  of  the  two  sons,  the  third  life  estate 
attempted  to  be  created  in  their  cliildren  was  unlawful  and 
void,  and  that  the  estate  of  the  remaindermen  was  accelerated 
and  took  effect  in  possession  upon  the  death  of  the  longest  liver 
of  the  sons.  There  is,  however,  an  obstacle  in  the  way  which 
*  prevents  our  approving  of  this  contention.  The  statute  nro- 
vides  that  "  where  a  remainder  shall  be  limited  to  take  effect 
on  the  death  of  any  person  without  heirs  or  heirs  of  his  body, 
or  without  issue,  the  word  '  heirs '  or  *  issue '  shall  be  con- 
strued to  mean  heirs  or  issue  living  at  the  death  of  the  person 
named  as  ancestor."  (1  R.  S.  724,  §  22.)  The  remainder 
provided  for  in  the  will  to  the  brother  and  sisters  of  the  tes- 
tator, as  we  have  seen,  was  only  to  take  effect  after  the  death 
of  his  two  sons  and  their  heirs,  if  they  have  any  ;  in  other 
words,  it  was  to  take  effect  after  the  death  of  the  two  sons 
without  heirs  or  issue,  or  if  they  have  heirs  or  issue,  it  should 
take  effect  only  in  case  such  heirs  or  issue  were  not  living  at 
the  death  of  the  two  sons.  This  appears  to  us  to  have  been 
the  intention  of  the  testator.  It  gives  force  to  each  provision 
of  the  will.  He  intended  to  create  a  remainder  in  his  brother 
and  sisters  after  the  death  of  his  two  sons  in  case  they  left  no 
heirs,  or  in  case  their  heirs  had  died  during  the  life  of  the 
eons ;  but  in  case  the  sons  left  heirs  of  their  body  them  sur- 
77 
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viving,  then  such  heirs  took  the  entire  estate,  the  realty  in  fee 
and  the  personalty  absolutely. 

The  judgment  of  the  General  Term  should  be  affirmed, 
with  costs  payable  out  of  the  estate. 

All  concur. 

Judgment  affirmed. 


-*o 


James  M.  Waterbury  et  al.,  as  Executors  of  Lawrence 
Waterbury,  Deceased,  Kespondents,  v.  The  Tucker  and 
Carter  Cordage  Company  et  al.,  Defendants,  Including 
United  States  Cordage  Company  and  United  States 
Trust  Company  of  New  York,  Appellants. 

Extra  Allowance — Code  Civ.  Pro.  §  3253  —  Foreclosure  op 
Mortgage.  Where  the  chief  purpose  of  an  action  to  foreclose  a  mort- 
gage upon  both  real  and  personal  property  is  to  foreclose  a  mortgage 
upon  real  property,  the  limitation  of  two  hundred  dollars  upon  the 
amount  of  extra  allowance,  contained  in  subdivision  1  of  section  3353  of 
the  Code  of  Civil  Procedure,  applies,  although  the  case  is  difficult  and 
extraordinary. 

Waterbury  v.  Tucker  <fe  G.  C.  Co.,  91  Hun,  638,  modified.  % 

(Argued  March  25,  1897;  decided  April  20,  1897.) 

Appeal  from  a  judgment  and  order  of  the  General  Term 
of  the  Supreme  Court  in  the  second  judicial  department, 
entered  respectively  December  9  and  December  2,  1^95, 
affirming  interlocutory  and  final  judgments  of  foreclosure  and 
sale,  also  affirming  an  order  overruling  the  defendants'  excep- 
tions to  the  report  of  a  referee  appointed  to  ascertain  and 
determine  whether  the  mortgaged  property  should  be  sold 
together  or  in  parcels,  and  affirming  an  order  which  awarded 
the  plaintiffs  an  extra  allowance  of  two  thousand  dollars  costs. 

The  action  was  to  foreclose  a  mortgage  upon  real  and  per- 
sonal property.  It  was  a  second  mortgage.  There  was  a 
prior  mortgage  upon  the  property,  which  was  given  to  secure, 
and  upon  which  there  wras  unpaid,  the  sum  of  one  hundred 
and  fifty  thousand  dollars.  Practically,  the  only  defense 
interposed  was  that  the  plaintiffs  were  estopped  from  fore- 
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closing  the  mortgage  in  suit  by  reason  of  certain  false  and 
fraudulent  representations  made  by  James  M.  Waterbury,  as 
an  individual,  and  at  a  time  when  he  was  not  acting  as  a  rep- 
resentative of  the  estate  of  Lawrence  Waterbury,  deceased. 
The  trial  court  held  that  the  facts  proved  were  insufficient  to 
establish  an  estoppel  against  the  plaintiffs,  and,  consequently, 
that  they  were  entitled  to  a  judgment  of  foreclosure  and  sale . 
that  the  property  was  so  situated  that  it  could  not  be  sold  in 
parcels  without  injury  to  the  parties,  and  it  awarded  the 
plaintiffs  an  extra  allowance  of  two  thousand  dollars  costs. 
Further  facts  are  stated  in  the  opinion. 

J.  Mayhew  Wainioright  and  John  L.  Cadwalader  for 
appellants.  Waterbury,  by  reason  of  his  connection  with  the 
fraudulent  issue  of  preferred  stock  and  on  account  of  his 
misrepresentations  regarding  the  title  to  the  property,  is 
estopped  from  enforcing  this  mortgage.  {Town  of  Brook- 
haven  v.  Smith,  118  X.  Y.  634;  N.  Y.  It.  Co.  v.  Rothery, 
107  N.  Y.  310  ;  Brown  v.  Bowen,  30  N.  Y.  519 ;  Plumb  v. 
C.  Co.  M.  Lis.  Co.,  18  N.  Y.  392;  Demyer  v.  Souzer,  6 
Wend.  436  ;  Morgan  v.  R.  R,  Co.,  96  U.  S.  716 ;  Swain  v. 
Seamens,  9  Wall.  254 ;  Tilton  v.  Nelson,  27  Barb.  595 ;  Her- 
man on  Estop.  §  924;  M.  dk  T  Bank  v.  Hazard,  30  N.  Y. 
226;  C.  Nat.  Bank  v.  N.  Bank  Commonwealth,  50  N.  Y. 
575.)  The  estoppel  extends  to  Waterbury,  in  his  representa- 
tive capacity,  and  also  to  his  co-executor.  (Herman  on  Estop. 
§  1125  ;  Dodge  v.  Stacy,  39  Vt.  559;  Bragg  v.  Massie,  38 
Ala.  89  ;  Thomas  v.  Brooks,  6  Tex.  369 ;  Wilson  v.  Wilson, 
17  Ohio  St.  150  ;  Camp  v.  Mosely,  3  Fla.  171 ;  Wheeler  v. 
Wheeler,  9  Cow.  34;  Murray  v.  Blatchford,  1  Wend.  583.) 
The  purchase  by  the  plaintiffs  of  this  mortgage  was  fraudulent 
and  void,  for  the  reason  that  they  both  knew  that  the  National 
Cordage  Company  was  entitled  to  a  conveyance  free  and  clear 
of  mortgage.  They  were  not  foma  fide  purchasers,  but  took 
subject  to  the  equities  of  the  National  Cordage  Company. 
{Pendleton  v.  Fay,  2  Paige,  202  ;  Pitney  v.  Leonard,  1  Paige, 
461 ;  Dunn  v.  Ilombeek,  72  N.  Y.  80  ;  Holbrook  v.  Mix,  1 
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E.  D.  Smith,  154;  Williamson  v.  Brown,  15  N.  Y.  354; 
Beals  v.  Guernsey,  8  Johns.  446 ;  Wickham  v.  Millet;  12 
Johns.  320.)  Ellis  and  Waterbury,  as  executors,  are  charge- 
able with  knowledge  acquired  by  them  as  individuals. 
{Boursot  v.  Savage,  L.  K.  [2  Eq.]  142;  Astor  v.  Wells, 
4  Wheat.  466;  Ingalte  v.  Morgan,  10  N.  Y.  178;  Craigie 
v.  Jfadley,  99  N.  Y.  131;  Tfo  Distilled  Spirits,  11 
Wall.  356;  Fo/i  Sehoiek  v.  JT.  i^.  //i*.  Co.,  68  N.  Y. 
434 ;  Dresser  v.  Norwood,  17  C.  B.  [X.  8.]  466  ;  D.  L 
W.  I.  Co.  v.  D.  W.  1.  W.  Co.,  20  Fed.  Rep.  699; 
S.  C.  C  Co.  v.  Doran,  142  U.  S.  417;  N.  R.  Bank  v. 
Ay  mar,  3  Hill,  262 ;  N.  S.  Bank  v.  Cushman,  121  Mass. 
490.)  The  defendant  United  States  Cordage  Company  is 
entitled  to  avail  itself  of  all  the  rights  of  the  National  Cord- 
age Company.  (  Wood  v.  Seely,  32  N.  Y.  105 ;  Hills  v.  Mil- 
ler, 3  Paige,  254 ;  Watertown  v.  Cowen,  4  Paige,  510 ;  Child 
v.  Chappell,  9  N.  Y.  246.)  The  recovery  of  the  plaintiffs  in 
any  event  should  be  confined  to  the  $15,000  of  actual  cash 
consideration  paid  for  the  mortgage,  with  interest  on  that  sum, 
the  taxes  and  the  interest  paid  on  the  prior  mortgage. 
(  Weaver  v.  Barden,  49  N.  Y.  286 ;  Toft  v.  Chapman,  50  X. 
Y.  445 ;  Cary  v.  White,  52  N.  Y.  138 ;  De  Lancey  v. 
Steams,  M  N.  Y.  157;  Ten  Eyck  v.  Whitbeck,  135  N.  Y. 
40  ;  Peabody  v.  Fenton,  3  Barb.  Ch.  451 ;  Merritt  v.  N.  li. 
R.  Co.,  12  Barb.  605 ;  Pickett  v.  Barron,  29  Barb.  505 ; 
Williams  v.  Smith,  2  Hill,  301  ;  Stalker  v.  McDonald,  6 
Hill,  93.)  This  mortgage  in  the  hands  of  the  plaintiff  is 
subordinate  to  the  lien  of  the  prior  ninety-nine  years'  lease  of 
the  premises,  and  should  be  sold  subject  thereto.  (Wade  on 
Notice,  §  231 ;  Tuttle  v.  Jackson,  6  Wend.  213 ;  Abbey  v. 
Taber,  11  N.  Y.  Supp.  548 ;  CUrk  v.  McDuffie,  21  N.  Y. 
Supp.  174.)  The  judgment  herein  if  allowed  to  stand  should 
be  modified  so  as  to  direct  a  sale  of  the  property  in  parcels  in 
the  inverse  order  of  alienation,  that  is  to  say,  that  the  portion 
of  the  mortgage  still  belonging  to  the  mortgagor,  to  wit,  the 
jute  mill  and  its  appurtenances,  shall  be  sold  before  resort  is 
had  to  the  portion  conveyed  to  this  appellant  subsequent  to 
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the  making  of  the  mortgage.  (Wiltsie  on  Mort.  Foreclosure, 
§§  590,  591 ;  Ellsworth  v.  Lockwood,  42  X.  Y.  89 ;  Hewson 
v.  Deygei*U  8  Johns.  333 ;  Tiernan  v.  Wilson,  6  Johns.  Ch. 
410 ;  Wolcott  v.  Schenck,  23  How.  Pr.  385 ;  Code  Civ.  Pro. 
§  1678;  Griffith  v.  Iladley,  10  Bosw.  587;  A.  Ins.  Co.  v. 
Oakley,  9  Paige,  259 ;  Walworth  v.  F.  I.  &  T.  Co.,  4  Sandf. 
Ch.  51 ;  Brown  v.  Frost,  1  Iloff.  41 ;  King  v.  Piatt,  37  X. 
Y.  155  ;  Thomas  on  Mort.  §  271 ;  N.  Y.  L.  Ins.  Co.  v.  Mil- 
nor,  1  Barb.  Ch.  353.)  The  judgment  should  be  reversed  in 
so  far  as  it  awards  an  extra  allowance  of  $2,000  to  the  respond- 
ents. (Code  Civ.  Pro.  §  3253 ;  //.  F.  Ins.  Co.  v.  O.  F.  Ins. 
Co.,  138  X.  Y.  252  ;  Ferris  v.  Hard,  15  Civ.  Pro.  Rep.  171 ; 
O'Neill  v.  Gray,  39  Hun,  566  ;  Rosa  v.  Jenkins,  31  Hun, 
384 ;  Conaughty  v.  S.  Co.  Bank,  92  X.  Y.  401 ;  People  v.  A. 
<&  S.  It.  li.  Co.,  5  Lans.  25 ;  Coates  v.  Goddard,  34  X.  Y. 
Supp.  118  ;  Lym  v.  Belchford,  8  Civ.  Pro.  Rep.  229  ;  Sheehy 
v.  Kelly,  33  Hun,  543 ;  Gould  v.  Chajrin,  4  How.  Pr.  185.) 

Hubbard  Hendrickson  for  respondents.  Manufacturing 
corporations  have  general  authority  conferred  on  them  to 
mortgage  their  real  and  personal  property  for  the  payment  of 
any  debt,  subject  only  to  the  condition  of  tiling  the  consent 
of  a  majority  of  the  stockholders  owning  at  least  two-thirds  of 
the  capital  stock.  (L.  1864,  ch.  517 ;  L.  187S,  ch.  163.)  The 
plaintiffs  had  the  right  to  pay  the  §4,500  for  six  months'  inter- 
est on  the  $150,000  mortgage  in  order  to  protect  their  security 
and  the  amount  so  paid  they  could  enforce  upon  foreclosure. 
{Sidenberg  v.  Ely,  90  X.  Y.  262;  S.  L.  Bank  v.  North,  4 
Johns.  Ch.  370.)  The  counterclaim  is  not  within  section  501 
of  the  Code  of  Civil  Procedure.  {Jordan  v.  Nat.  S.  tfc  L. 
Bank,  74  X.  Y.  471.)  The  prospectus  being  true,  no  one 
could  be  deceived.  {Morgan  v.  Skiddy,  62  X.  Y.  319.)  The 
mortgagee  had  no  knowledge  of  the  unrecorded  lease.  (  Wil- 
son  v.  S.  Nat.  Bank,  7  Atl.  Rep.  145 ;  G.  S.  Bank  v.  Batty, 
30  X.  J.  Eq.  131 ;  Gill  v.  Harden,  48  Ala.  412;  N.  L.  Ins. 
Co.  v.  Mineh,  53  X.  Y.  150.)  There  was  no  change  of  pos- 
session, visible  or  otherwise,  to  put  a  person  on  inquiry.     It 
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was  intended  by  the  alleged  tenant  that  there  should  be  no 
change.  {Page  v.  War in g,  76  X.  Y.  471 ;  Brown  v.  Volken- 
ing,  64  X.  Y.  82;  Pope  v.  Allen,  90  X.  Y.  298;  Holland  v. 
Brown,  140  X.  Y.  348;  Staples  v.  Fenton,  5  Hun,  174.) 
Evidence  as  to  the  acts  of  a  sole  executor  not  performed  in 
the  discharge  of  his  duty  was  inadmissible.  {Finnern  v.  Hinz, 
38  Hun,  405 ;  Church  v.  Howard,  79  X.  Y.  415 ;  Davis  v.  Gal- 
lagher, 124  X.  Y.  487;  Potter  v.  Greene,  51  Hun,  6;  Bruyn 
v.  Pussell,  52  Hun,  17.)  The  signature  of  J.  M.  Waterbury, 
as  president,  to  the  unrecorded  lease,  was  not  notice  to  Julia 
Waterbury.  {Constant  v.  University  of  Rochester,  111 
X.  Y.  614.)  The  claim  of  appellants  for  priority  over  plain- 
tiffs' mortgage  because  of  the  unrecorded  lease  is  inequitable. 
{(TBeirne  v.  A.  cfc  K  Ii.  P.  Co.,  151  X.  Y.  383;  Stern- 
berger  v.  McGorern,  56  X.  Y.  21 ;  Haffey  v.  Lynch,  143  X. 
Y.  247.)  There  being  no  equities  against  Julia  Waterbury,  as 
mortgagee,  her  assignees  are  protected  notwithstanding  notice. 
{Lacustrine  F  Co.  v.  Z.  G.  ifc  F.  Co.,  82  X.  Y.  483 ;  Wood 
v.  Chapin,  13  X.  Y.  509;  Griffith  v.  Griffith,  9  Paige,  315; 
Varick  v.  Briggs,  6  Paige,  323;  Jackson  v.  Van  Yalken- 
lurgh,  8  Cow.  260  ;  S lattery  v.  Schwann  ecte,  118  X.  Y.  546.) 
The  defense  of  estoppel  is  not  made  out.  {Jewett  v.  Miller, 
10  X.  Y.  4()2;  Frost  v.  Koon,  30  X.  Y.  454;  T.  B.  Co.  v. 
Duncan,  $6  X.  Y.  221  ;  Lyon  v.  Morgan,  143  X.  Y.  505; 
Thompson  v.  Simpson,  128  X.  Y.  270.)  Appellants'  claim 
that,  because  the  assignment  was  taken  for  a  pre  existing 
indebtedness  of  #85,000,  the  respondents  were  not  bona  jide 
purchasers,  and  that  the  mortgage  was  good  only  for  the 
remaining  $15,000,  is  untenable.  {Mayer  v.  Heidelbach,  123 
X.  Y.  332;  Button  v.  Pathbone,  118  X.  Y.  666;  Wood  v. 
Chapin,  13  X.  Y.  521.)  The  direction  in  the  decision  of  the 
justice  at  Special  Term,  that  it  be  referred  to  Robert  Stewart, 
Esq.,  to  ascertain  the  manner  in  which  the  property  should  be 
sold,  whether  in  bulk  or  in  parcels,  and  to  compute,  etc.,  and 
the  like  direction  in  the  interlocutory  judgment  and  the  order 
of  reference  to  Mr.  Stewart,  made  on  notice  to  all  non- 
answering  defendants  who  had  appeared  and  demanded  notice, 
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were  all  proper  and  correct,  and  all  the  proceedings  upon  the 
reference  were  regular.  {Cram  v.  Bradford,  4  Abb.  Pr.  193  ; 
Code  Civ.  Pro.  £§  1232,  1678;  Palmer  v.  Palmer,  13  How. 
Pr.  363 ;  Fox  v.  Mayer,  54  N.  Y.  131 ;  Nat.  S.  Bank  v. 
Ilibbard,  45  How.  Pr.  280 ;  Patty  v.  Pease,  8  Paige,  2S2  ; 
Coles  v.  Appleby,  87  N.  Y.  121 ;  Bernhardt  v.  Lymburner, 
85  N.  Y.  175;  Gill  v.  Lyons,  1  Johns.  Ch.  447;  Lane  v. 
Conger,  10  Hun,  1 ;  Central  Trust  Co.  v.  U.  S.  If.  Co.,  56 
Fed.  Rep.  5;  Wood  v.  Whale n,  93  111.  153;  Hill  v.  Nat. 
Bank,  97  U.  S.  450.)  The  order  granting  the  plaintiffs  an 
allowance,  in  addition  to  costs  of  the  sum  of  §2,000,  was 
proper,  and  the  justice  who  tried  the  cause  had  power  to 
grant  it.  The  motion  was  heard  upon  consent.  (Cotrenhovert 
v.  Ball,  118  X.  Y.  231;  Vose  v.  CockrofU  44  X.  Y.  415; 
Wither  v.  Williams,  4  A  pp.  Div.  444  ;  Code  Civ.  Pro.  §  3253  ; 
Briggs  v.  Oliver,  68  X.  Y.  336 ;  Blake  v.  Corbett,  120  X.  Y. 
331 ;  Huntington  v.  Moore,  59  Hun,  351 ;  Sentenisv.  Ladew, 
140  X.  Y.  465 ;  II  F.  Ins.  Co.  v.  G.  F.  Ins.  Co.,  138  X.  Y. 
255 ;  McGaffin  v.  City  of  Cohoes,  74  X.  Y.  3S9 ;  In  re  Til- 
den,  98  X.  Y.  442;  Man  gam  v.  City  of  Brooklyn,  9s  Xr.  Y. 
595;  Sims  v.  U.  S.  Trust  Co.,  103  X.Y.  479.) 

Mabtin,  J.  The  mortgage  in  suit  was  given  to  Julia  Water- 
bury  to  secure  the  sum  of  one  hundred  thousand  dollars  loaned 
by  her  to  the  Tucker  &  Carter  Cordage  Company  to  pay  a 
prior  mortgage  upon  the  mortgaged  premise's  for  that  amount. 
After  her  death  John  S.  Ellis,  who  was  the  executor  of  her 
estate,  assigned  the  mortgage  to  the  plaintiffs  as  executors  of 
the  estate  of  Lawrence  Waterbury,  deceased.  The  considera- 
tion for  the  assignment  was  the  amount  secured  by  the  mort- 
gage, which  was  paid  by  canceling  a  debt  of  eighty-live  thou- 
sand dollars  which  the  estate  of  Julia  Waterbury  was  owing 
to  the  estate  of  Lawrence  Waterbury,  and  the  payment  to 
the  executor  of  her  estate  of  the  remainder  in  cash.  That 
tbe  estate  of  Lawrence  Waterbury  acquired  a  valid  title  to 
tins  mortgage  we  have  no  doubt.  Xor  was  there  evidence 
sufficient   to   establish  an  estoppel   against  the   plaintiffs,  as 


616  Waterbury  v.  Cordage  Co.  [April, 

Opinion  of  the  Court,  per  Martin,  J.  [Vol.  152. 

representatives  of  the  estate  of  Lawrence  Waterbury.  There- 
fore the  court  properly  held  that  the  plaintiffs  were  entitled 
to  a  judgment  of  foreclosure  and  sale  of  the  mortgaged 
premises,  and  the  judgment  should  be  affirmed. 

The  next  point  we  are  asked  to  consider  relates  to  the 
validity  of  the  order  overruling  the  defendants'  exceptions  to 
the  report  of  the  referee  upon  the  question,  whether  the  mort- 
gaged premises  should  be  sold  together,  or,  in  parcels.  The 
referee,  to  whom  that  question  was  referred,  reported  that 
the  premises  could  not  be  sold  in  parcels  without  injury  to  the 
interests  of  the  parties,  that,  in  his  opinion,  the  mortgaged 
premises,  fixtures,  machinery  and  appurtenances  should  be 
sold  together  as  one  parcel,  and  stated  fully  the  reasons  for 
his  opinion.  An  examination  of  his  report,  and  of  the  facts 
upon  which  it  is  based,  renders  it  obvious  that  the  property 
could  not  be  disposed  of  in  parcels  without  serious  injury  to 
the  parties.  We  are  of  the  opinion  that  the  court  properly 
overruled  the  defendants'  exceptions  and  confirmed  the  report 
of  the  referee  as  to  the  manner  in  which  the  premises  should 
be  sold. 

This  leaves  for  examination  the  question  of  the  propriety  of 
the  order  granting  the  plaintiffs  an  additional  allowance  of 
two  thousand  dollars.  If  any  authority  for  this  order  exists  it 
must  be  found  in  section  3253  of  the  Code  of  Civil  Pro- 
cedure. That  section,  as  it  stood  when  this  order  was  granted, 
provided :  "  In  an  action,  brought  to  foreclose  a  mortgage  upon 
real  property ;  or  for  the  partition  of  real  property ;  or  in  a 
difficult  and  extraordinary  case,  where  a  defense  has  been  inter- 
posed, in  any  action  ;  the  court  may  also,  in  its  discretion,  award 
to  any  party  a  further  sum,  as  follows :  1.  In  an  action  to  fore- 
close a  mortgage,  a  sum  not  exceeding  two  and  one-half  per 
centum  upon  the  sum  due  or  claimed  to  be  due  upon  the  mort- 
gage, nor  the  aggregate  sum  of  two  hundred  dollars.  2.  In  any 
other  case,  specified  in  this  section,  a  sum  not  exceeding  five 
per  centum  upon  the  sum  recovered,  or  claimed,  or  the  value 
of  the  subject-matter  involved."  The  claim  of  the  appellants 
is  that  the  court  had  no  authority  to  grant  an  extra  allowance 
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for  an  amount  exceeding  two  hundred  dollars.  They  insist 
that,  in  an  action  to  foreclose  a  mortgage,  section  3253  plainly 
restricts  the  amount  which  the  court  may  grant  as  an  extra 
allowance,  to  the  sum  of  two  hundred  dollars.  It  has  several 
times  been  held  that  in  an  action  for  the  foreclosure  of  a 
mortgage  upon  real  property,  the  allowance  which  may  be 
granted  is  limited  to  that  amount,  although  the  case  may  be 
difficult  and  extraordinary.  {Hunt  v.  Chapman,  62  N.  Y. 
333,  338;  Ferris  v.  Hard,  15  N.  Y.  Civ.  Pro.  R.  171; 
0*NeiU  v.  Gray,  39  Hun,  566 ;  Rosa  v.  Jenkins,  31  Hun, 
384.)  The  plaintiffs  motion  was  based  upon  the  ground  that 
the  case  was  a  difficult  and  extraordinary  one  where  a  defense 
had  been  interposed.  The  affidavit  upon  which  it  was 
granted  stated  facts  from  which  the  Special  Term  was  justified 
in  finding  that  the  case  was  both  difficult  and  extraordinary. 
Uuder  section  3253  there  are  three  instances  where  the  court 
may,  in  its  discretion,  award  an  additional  allowance  of  costs. 
Such  an  allowance  may  be  made  in  an  action  to  foreclose  a 
mortgage,  but  in  such  a  case  the  sum  that  may  be  awarded 
cannot  exceed  two  and  one-half  per  centum  upon  the  amount 
due  or  claimed  to  be  due  upon  the  mortgage,  nor  the  aggre- 
gate of  two  hundred  dollars.  An  additional  allowance  may 
also  be  granted  in  an  action  for  the  partition  of  real  property, 
or  may  be  granted  in  any  action  where  a  defense  is  interposed 
and  the  case  is  difficult  and  extraordinary.  In  cases  which 
are  specified  in  that  section,  other  than  for  the  foreclosure  of 
a  mortgage,  the  allowance  cannot  exceed  five  per  centum 
upon  the  sum  recovered,  or  claimed,  or  the  value  of  the 
property  involved.  The  amount  that  may  be  awarded  in 
the  latter  cases  is  also  further  limited  by  section  3254,  so 
that  the  allowance  cannot  exceed  the  sum  of  two  thou- 
sand dollars.  If  the  sole  purpose  of  this  action  had  been 
to  foreclose  a  mortgage  upon  real  property,  there  would  seem 
to  be  no  doubt  that  the  amount  which  might  be  properly 
allowed  could  not  exceed  two  hundred  dollars.  As  it  was, 
however,  an  action  to  foreclose  a  mortgage  upon  both  real  and 
personal  property,  it  is  said  that  that  limitation  as  to  costs  has 
78 
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no  application  to  this  case.  While  the  language  employed  in 
subdivision  one  of  section  3253  is  sufficiently  broad  to  include 
a  mortgage  upon  personal  as  well  as  real  property,  still  it  may 
be  when  the  whole  section  is  read  together  that  the  word 
"  mortgage  "  should  be  construed  as  referring  only  to  a  mort- 
gage upon  real  estate.  But  be  that  as  it  may,  it  is  obvious 
that  the  chief  purpose  of  this  action  was  to  foreclose  a  mort- 
gage upon  real  property  and  its  fixtures,  and  it  cannot  be 
fairly  said  that  it  was  an  action  to  foreclose  a  mortgage  on 
personal  property,  and,  hence,  is  not  within  the  decision  in 
Huntington  v.  Moore  (59  Hun,  351),  where  it  was  held  that 
an  action  to  foreclose  a  chattel  mortgage  was  not  within  the 
limitation  contained  in  that  subdivision.  Thus  we  are  con- 
strained to  hold  that  this  action  falls  within  the  provision  of 
section  3253,  which  limits  the  additional  allowance  in  an  action 
to  foreclose  a  mortgage  to  the  sum  of  two  hundred  dollars. 
If  the  result  we  have  reached  upon  this  question  is  correct,  it 
follows  that  the  judgment  and  order  appealed  from  should  be 
modified  by  deducting  from  the  amount  of  such  judgment 
and  order  the  sum  of  eighteen  hundred  dollars,  and  the  judg- 
ment and  order  as  thus  modified  should  be  affirmed,  without 
costs  to  either  party. 

All  concur. 

Judgment  accordingly 
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Decisions  Rendered  During  the  Period  Embraced  in 
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Hecla  Powder  Company,  Appellant,  v.  The  Hudson  River 
Ore  and  Iron  Company,  Respondent. 

Helta  Potcder  Co.  v.  Hudson  Rirer  0.  &  I.  Co.,  7  Misc.  Rep.  630,  affirmed. 
(Submitted  January  25,  1897;  decided  March  2,  1897.) 

Appeal  from  an  order  of  the  General  Term  of  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York,  entered 
May  18,  1S94,  which  reversed  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  referee  and  granted  a  new  trial. 

Horace  Graves  for  appellant. 

Frank  E.  Smith  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  respond- 
ent, with  costs ;  no  opinion. 

All  concur,  except  Bartlett,  J.,  dissenting. 


Isaac  K.  Funk,  Appellant,  v.  The  Evening  Post  Publishing-    152        619 
Company,  Respondent.  75AD  614 

Funk  v.  Tte  Evening  Post  Publishing  Co.,  76  Hun,  497,  affirmed. 
(Argued  January  20,  185)7;  decided  March  2,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
May  5,  1804,  which  modified,  and  as  modified  affirmed,  a 
judgment  in  favor  of  defendant  entered  upon  a  verdict,  and 
also  affirmed  an  order  denying  a  motion  for  a  new  trial. 

Benjamin  F.  Tracy  for  appellant. 
Lawrence  Gorfkhi  for  respondent. 
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Judgment  affirmed,  with  costs;  no  opinion. 

All  concur,  except  Bartlktt,  J.,  who  reads  the  following 
opinion  for  reversal,  and  Haioht,  J.,  who  agrees  with 
Baktlett,  J.  : 

"  I  think  this  judgment  should  be  reversed  for  legal  error 
appearing  upon  the  face  of  the  record. 

The  jury  took  the  law  into  their  own  hands  and,  disregard- 
ing the  instruction  of  the  trial  judge  that  plaintiff,  in  any 
event,  was  entitled  to  nominal  damages,  rendered  a  verdict 
for  the  defendant. 

This  is  not  a  case  where  a  new  trial  is  asked  for  simply 
because  the  verdict  was  for  the  defendant  instead  of  for  the 
plaintiff  for  nominal  damages. 

The  result  of  this  arbitrary  and  illegal  action  by  the  jury  in 
refusing  to  take  the  law  from  the  court  affected  substantial 
rights  of  this  plaintiff. 

The  effect  of  this  verdict  was  to  adjudge  that  the  libel  was 
true  and  to  send  plaintiff  out  of  court  with  this  cloud  upon 
his  good  name,  when,  in  fact,  the  court  had  determined,  as 
matter  of  law,  that  the  statements  of  the  libel  were  false. 

An  apology  had  also  been  published  by  defendant  explain- 
ing that  the  publication  of  the  libel  was  based  on  a  mistake  as 
to  the  facts. 

Surely,  this  action  of  the  jury  did  affect  a  right  that  plaintiff 
enjoys,  with  every  other  citizen,  to  vindicate  his  reputation  and 
honor  in  a  court  of  justice.  If  such  verdicts  are  set  aside  when 
property  rights,  however  trifling,  are  involved,  shall  it  not  be 
done  when  a  plaintiff's  character  and  good  name  are  at  stake  I 

Furthermore,  the  plaintiff  had  entered  against  him,  by 
reason  of  this  usurpation  of  the  jury,  a  judgment  of  eight 
hundred  dollars  costs. 

This  inflicted  upon  plaintiff  substantial  damage,  and. the 
action  of  the  General  Term  in  striking  from  the  judgment 
the  amount  of  the  extra  allowance  does  not  free  plaintiff 
from  the  entire  judgment. 

These  views,  in  my  opinion,  are  not  in  conflict  with  the 
authorities  cited  by  the  General  Term,  but  are  in  harmony 
with  their  letter  and  spirit. 

I  vote  to  reverse  the  judgment  and  grant  a  new  trial.'' 


MEMORANDA.  621 

Thomas  Palmer,  Respondent,  v.  James  Gordon  Bennett, 

Appellant. 

Palmer  v.  Bennett,  88  Hun,  220,  affirmed. 
(Argued  February  2, 1897;  decided  March  2,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  12,  1894,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

Flamen  B.  Candler  and  Joseph  H.  Choate  for  appellant. 

Edward  M.  Grout  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 


Henrietta  Tremper,  Respondent,  v.  Supreme  Lodge, 
Knights  of  Honor,  Appellant. 

(Argued  February  4,  1897;  decided  March  2,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  17,  1894,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

W.  Ji.  Spooiier  and  A.  Ii.  Savage  for  appellant. 

John  M.  Gardner  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 
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Jacob  W.  Frank  et  al.,  Appellants,  v.  Stephen  H.  Olin, 

Respondent. 

Frank  v.  Olin,  &3  Hun,  612,  affirmed. 

(Argued  February  4,  1897;  decided  March  2,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Decem- 
ber 18, 1894,  which  overruled  plaintiffs'  exceptions  ordered  to 
be  heard  in  the  first  instance  at  General  Term  and  ordered 
judgment  in  favor  of  defendant  upon  a  verdict  directed  by 
the  court. 

L.  Lafiin  Kellogg  and  Alfred  C.  Pette  for  appellants. 

George  Z.  Rives  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 


Samuel  S.  Evans,  Jr.,  for  Himself  and  Others,  Respondent, 
v.  Edward  II.  Sims  et  al.,  Appellants. 

Emm  v.  Sinis,  82  Hun,  396.  affirmed. 

(Argued  February  4,  1897;  decided  March  2,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
December  4-,  1894-,  which  attirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  the  report  of  a  referee. 

Frank  S.  Black  and  William  IF.  Morrill  for  appellants. 

Matthew  Hal-e  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 
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Mary  Kain,   Respondent,   i\  The   City  of  Syracuse, 
Appellant. 

Kain  v.  City  of  Syracuse,  77  Hun,  612,  affirmed. 
(Argued  February  4,  1897;  decided  March  2,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered  May 
19,  lvS94,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  also  affirmed  an  order  denying  a 
motion  for  a  new  trial. 

Charles  E,  Ide  fur  appellant. 

William  Kennedy  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
All  concur. 


Charles  A.  Pitts,  as  Administrator  of  Margaret  Pitts, 
Deceased,  Respondent,  v.  The  New  York,  Lake  Erie  and 
Western  Railroad  Company,  Appellant. 

Pitts  v.  JV.  F.,  L.  E.  &  W.  R.  R.  Co.,  79  Hun,  546,  affirmed. 
(Argued  February  5,  1897;  decided  March  2,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  18,  1894,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

Frederick  Collin  for  appellant. 

Jame*  Bacon  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 

All  concur,  except  IIaioht  and  Martin  JJ.,  absent. 
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The    Bank    of    British    North    America,    Appellant,  v. 
Richard  Delafield,  Respondent. 

Bank  of  British  2T.  America  v.  Delafield,  80  Hun,  564,  affirmed. 
(Argued  February  5,  1897;  decided  March  2,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  14,  1894,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  a  verdict  directed  by  the  court,  and 
also  atfirmed  an  order  denying  a  motion  for  a  new  trial. 

Hugh  L.  Cole  and  Mark  Winslow  Potter  for  appellant. 

John  E.  Parsons  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur,  except  Haight,  J.,  absent. 


Christopher  O'Conor,  Appellant,  v.  Oscar  Edward  Philip- 
sen,  Impleaded,  etc.,  Respondent. 

O  Conor  v.  Philipsen,  74  Hun,  68,  affirmed. 
(Argued  February  9,  1897;  decided  March  2,  1897.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  December  30, 
1893,  which  reversed  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term  and 
granted  a  new  trial. 

Thomas  W.  Butts  for  appellant. 

Wilson  Brown,  Jr.,  for  respondent. 

Order  atfirmed    and    judgment  absolute  ordered  for  the 
defendant,  with  costs ;  no  opinion. 
All  concur,  except  Haight,  J.,  absent. 
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Vernon  Miller,  Respondent,  v.  The  New  York  Central 
and  Hudson  River  Railroad  Company,  Appellant. 

Miller  v.  3r.  T.  C.  &  H.  R.  R  R.  Co.y  82  Hun,  614,  affirmed. 
(Argued  February  9,  1897;  decided  March  2,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  20,  1894,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

C.  D.  Prescott  for  appellant. 

D.  F  Searle  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 

All  concur,  except  Martin  and  Vann,  JJ.,  not  sitting. 


Joanna  Ditmas  et  al.,  as  Administratrices  of  Heny  Clay 
Ditmas,  Deceased,  Respondents,  v.  Hector  M.  Hitchings  et 
al.,  as  Executors,  etc.,  of  Benjamin  6.  Hitchings,  Deceased, 
Appellants. 

Ditmas  v.  Hitchings,  83  Hun,  613,  affirmed. 
(Argued  February  9,  1897;  decided  March  2,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  19,  1894,  which  affirmed  a  judgment  in  favor  of 
plaintiffs  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

James  W.  Eaton  and  Hector  M.  Hitchings  for  appellants. 

Frederick  W.  Holla  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 

79 
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David  Mubpht  et  al.,  Respondents,  v.  The  Stickley  and 
Simonds  Company,  Impleaded  with  The  Syracuse  Savings 
Bank,  Appellant. 

Murphy  v.  Stickley  Simonds  Co.,  82  Hun,  158,  affirmed. 
(Argued  February  12,  1807;  decided  March  2,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  10,  1894,  which  affirmed  a  judgment  in  favor  of 
plaintiffs  entered  upon  the  report  of  a  referee. 

Harrison  Hoyt  for  appellant. 

W.  P,  Gannon  for  respondents. 

Judgment  affirmed,  with  costs  ;  no  opinion. 

All  concur,  except  Haight,  J.,  absent,  and  Martin,  J.,  not 

sitting. 


Caspar   Stapf,    Respondent,   v.    V.    Loewer's    Gambrinus 
Brewery  Company,  Appellant. 

Stapf  v.    Loewer's  Oambrinvs  Brewing  Co.,   i  App.  Div.  405,  appeal 
dismissed. 
(Argued  February  1,  1897;  decided  March  9,  1897.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  February  7,  1896,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict. 

The  motion  was  made  upon  the  ground  that  the  Appellate 
Division  had  unanimously  decided  that  the  verdict  of  the  jury 
was  supported  by  the  evidence ;  that  no  other  question  is  raised 
by  the  exceptions  taken  at  the  trial,  and  that  no  question  of 
law  is  presented  for  review. 

Alfred  eft  Charles  Sleekier  for  motion. 

Uriah  W.  Tompkins  and  C.  «/.  G.  Hall  opposed. 

Motion  granted. 
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In  re  Application  of  William  H.  Leonard  Edwards. 

(Submitted  March  1,  1897  ;  decided  March  9,  1897.) 

Application  by  a  law  student  for  an  order  permitting  him 
to  take  the  examination  for  admission  to  the  bar,  previous  to 
the  expiration  of  his  term  of  service  as  such  law  student. 

Application  denied. 


In  re  Application  of  Henry  Dean  Shedd. 

(Submitted  March  1,  1897;  decided  March  9,  1897.) 

Application  by  a  law  student  for  permission  to  file  a  cer- 
tificate nunc  pro  tunc. 

Application  denied. 


The  Trustees  of  Amherst  College  et  ah,  Respondents,  v. 
Thomas  G.  Ritch  et  ah,  Individually  and  as  Trustees  and 
Executors,  etc.,  of  Daniel  B.  Fayerweather,  Deceased, 
et  ah,  Appellants. 

(Argued  March  1,  1897;  decided  March  9,  1897.) 

Motion  to  amend  the  remittitur  herein,  so  as  to  direct  the 
justice  before  whom  the  action  was  tried  to  consider  evidence 
concerning  the  releases  of  Mrs.  Fayerweather  and  the  next  of 
kin,  which  it  was  claimed  he  did  not  consider,  and  to  pass  upon 
the  same.     (See  151  N.  Y.  282.) 

WiUiam  Blaikie  for  motion. 

Elihu  Hoot,  C.  iT.  Bovee,  Jr.,  S.  B.  Broumell,  James  L. 
Bishop,  John  E.  Parsons,  William  B.  Hornblower, 
WCready  Sykes  and  Alfred  W.  Kiddle  opposed. 

Motion  denied,  with  costs. 
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Christian  Mosel,  Respondent,  v.  The  William  H.  Frank 
Brewing  Company,  Appellant. 

Reported  below,  18  App.  Div.  99. 

(Argued  March  1,  1897;  decided  March  9,  1897.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  January  14, 1897,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict. 

The  motion  was  made  upon  the  ground  that  the  decision  of 
the  Appellate  Division  was  unanimous,  and  that  no  questions 
of  law  were  raised  by  the  exceptions. 

Bernard  J.  hecke  for  motion. 

M.  Hallheimer  opposed. 

Motion  denied,  with  ten  dollars  costs. 


Henry  F.  Gillig,  Plaintiff,  Respondent,  v.  George  C.  Tread- 
well  Company,  Defendant. 
Hugh  J.  Grant,  as  Receiver  of  The  St.  Nicholas  Bank, 
Plaintiff,  Appellant,  v.  Same,  Defendant 

(Submitted  March  1,  1897;  decided  March  9,  1897.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.     (See 
151  N.  Y.  552.) 


Albert  Spencer,  Respondent,  v.  Chauncy  Kilmer,  Appellant. 

(Argued  March  1,  1897;  decided  March  9,  1897.) 

Motion  to  amend  remittitur.     (See  151  K  Y.  390,  403.) 

Motion  granted  by  providing  that  costs  of  new  trial  abide 
the  event. 
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Adelbert  V.  Koenig,  Respondent,  v.  United   Life  Insur- 
ance Association,  Appellant. 

Koenig  v.  United  Life  Ins.  Assn.,  12  App.  Div.  454,  appeal  dismissed. 
(Argued  March  1,  1897;  decided  March  9, 1897.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  January  5,  1897,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict. 

The  motion  was  made  upon  the  ground  that  the  Appellate 
Division  had  unanimously  decided  that  the  verdict  of  the  jury 
was  supported  by  the  evidence,  and  that  no  questions  of  law 
were  raised  by  defendant's  exceptions. 

Louis  J.  Vorhaus  for  motion. 
Edmund  T.  Oldham  opposed. 
Motion  granted,  with  costs. 


In  the  Matter  of  the  Application  of  One  of  the  Two  Trustees 
of  The  Peekamose  Fishing  Club,  a  Corporation,  etc.,  for 
Its  Dissolution ;  John  Q.  A.  Ward,  Petitioner,  Respondent ; 
Edward  N.  Whiton  and  Anthony  W.  Dimock,  Appellants. 

(Submitted  March  1,  1897  ;  decided  March  9,  1897.) 

Motion  for  reargument  denied,  with  costs.     (See  151  N. 
Y.  511.) 


Maryanna  IIuda,  as  Administratrix,  etc.,  of  Valentine 
Huda,  Deceased,  Appellant,  v.  The  American  Glucose 
Company,  Respondent. 

(Argued  March  1,  1897;  decided  March  9,  1897.) 

Motion  to  set  aside  order  dismissing  the  appeal  heretofore 
taken  herein  (see  151  N".  Y.  549)  and  place  on  the  calendar  as 
a  preferred  cause,  upon  the  ground  that  the  Appellate  Divis- 
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ion  has  6ince  certified  that  in  its  opinion  a  question  of  law  is 
involved  which  ought  to  be  reviewed  by  the  Court  of  Appeals. 

Le  Ray  Parke?*  for  motion. 

Motion  granted.        

In  the  Matter  of  the  Application  of  Alice  Magek,  as  Execu- 
trix, for  Decree  to  Sell  Real  Estate. 

Reported  below,  5  App.  Div.  527. 

(Argued  March  1,  1897;  decided  March  9,  1897.) 

Motion  to  set  aside  an  order  made  December  8,  1896,  dis- 
missing an  appeal  to  the  Court  of  Appeals  for  failure  to  serve 
copies  of  the  case  on  appeal. 

Amasa  J.  Parker,  Jr.,  for  motion. 

Stephen  B.  Jacobs  opposed. 

Motion  denied,  with  costs. 


Michael  Tully,    Respondent,   v.   New  York   and   Texas 
Steamship  Company,  Appellant. 

Reported  below,  10  App.  Div.  463. 

(Argued  March  1,  1897;  decided  March  9,  1897.) 

Motion  to  dismiss  an  appeal  taken  by  permission  of  a  judge 
of  the  Court  of  Appeals  under  subdivision  2,  section  191  of  the 
Code  of  Civil  Procedure,  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment, entered  January  6,  1897,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict. 

The  motion  was  made  upon  the  ground  that  the  Appellate 
Division  had  unanimously  decided  that  there  was  evidence 
supporting  or  tending  to  support  the  verdict,  and  had  refused 
to  allow  an  appeal  to  the  Court  of  Appeals. 

Edwin  R.  Leavitt  for  motion. 

George  S.  Coleman  opposed. 

Motion  denied,  with  ten  dollars  costs. 
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Adolph  Simis,  Jr.,  Respondent,  v.  Andrew  Wissel  et  al., 

Appellants. 

(Submitted  March  1,  1897;  decided  March  9,  1897.) 

Motion  to  place  case  on  calendar,  left  off  by  inadvertence 
of  counsel. 

Grouty  Jenks,  Mayer  dk  Hyde  for  motion. 

Motion  granted  ;  no  costs. 


Charles  H.  Woodward  v.  The  Holland  Medicine  Com- 
pany et  al. ;  Frank  L.  Anderson,  Impleaded,  etc., 
Appellant. 

Reported  below,  9  App.  Div.  682. 

(Argued  March  1,  1897;  decided  March  9,  1897.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  fourth  judicial 
department,  entered  October  29, 1896,  which  affirmed  an  order 
of  Special  Term  confirming  the  report  of  a  referee. 

The  motion  was  made  upon  the  ground  that  the  judgment 
was  not  a  final  judgment. 

Le  Roy  Parker  for  motion. 

Charles  B.  Wheeler  opposed. 

Motion  denied,  with  ten  dollars  costs. 


Clothilde  Bodine  et  al.,  Respondents,  v.  Ronald  K.  Brown 
et  al.,  Trustees,  et  al.,  Appellants,  et  al.,  Respondents. 

Reported  below,  12  App.  Div.  335. 

(Argued  March  1,  1897;  decided  Mnrch  9,  1897.) 

Motion  to  place  on  calendar  as  a  preferred  cause,  under 
subdivision  6,  section  791  of  the  Code  of  Civil  Procedure,  an 
appeal,  by   permission,    from  a  judgment  of  the   Appellate 
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Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  December  30,  1896,  which  affirmed  an  inter- 
locutory judgment  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term,  in  an  action  of  partition. 

George   W.  Van  Slyck  for  motion. 

Motion  granted. 

The  Geneva  and  Waterloo  Railway  Company,  Respondent, 
v.  New  York  Central  and  Hudson  River  Railroad  Com- 
pany, Appellant,  Impleaded  with  The  Fall  Brook  Rail- 
way Company. 

Geneva  cf-  W.  R.  Co.  v.  N.  Y.  C.  &  11.  R.  R.  R.  Co.,  90  Hun,  607,  affirmed. 
(Argued  March  1,  1897;  decided  March  16,  1897.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  November  6, 
1895,  which  modified,  and  affirmed  as  modified,  an  order  of 
Special  Term,  appointing  commissioners  to  determine  as  to 
the  crossing  of  defendant's  railroad  by  plaintiff. 

Albert  IL  Harri*  for  appellant. 

Charles  A.  IlawUy  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
All  concur. 


168**  283'  f^HE  Geneva  and  Waterloo  Railway  Company,  Respondent, 
v.  The  New  York  Central  and  Hudson  River  Railroad 
Company,  Appellant. 
Same,  Respondent,  v.  New  York  Central  and  Hudson 
River  Railroad  Company,  Appellant,  Impleaded  with  The 
Fall  Brook  Railway  Company. 

Genem  &  W.  R.  Co.  v.  J\T.  Y.  C.  &  II.  R.   R.   R.  Co.,  90  Hun,   9,  607, 
affirmed. 
(Argued  March  1,  1897;  decided  March  16,  1897.) 

Appeals  from  orders  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  November  6, 
1895,  which  affirmed  orders  of  the  Special  Term  refusing  to 
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vacate  orders  allowing  plaintiff  to  lay  the  tracks  of  its  electric 
railroad  across  those  of  the  defendant  under  chapter  239,  Laws 
of  1893. 

Albert  II.  Harris  for  appellant. 

Charles  A.  Hawley  for  respondent. 

Orders  affirmed  on  opinion  below,  with  costs. 
All  concur. 


The  People  ex  rel.  Patrick  Byrne,  Respondent,  v.  Timothy 
L.  Woodruff,  as  Commissioner  of  the  Department  of 
Parks  of  the  City  of  Brooklyn,  Appellant. 

People  ex  rel.  Byrne  v.  Woodruff,  11  App.  Div.  680,  affirmed. 
(Argued  March  1,  1897;  decided  March  16,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  28,  1890,  which  reversed  on  certiorari,  a  decision  of 
the  commissioner  of  parks  of  the  city  of  Brooklyn  removing 
the  relator  from  the  police  force  in  the  park  department,  and 
directed  his  reinstatement. 

Joseph  A.  Burr  for  appellant. 

Isaac  31.  Kapper  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
All  concur. 

Frederick    Giblin,    Respondent,   v.    National    Steamship 
Company  (Limited),  Appellant. 

Qiblin  v.  National  8.  S.  Co  .  8  Misc.  Rep   22.  affirmed. 
(Argued  March  2,  1897;  decided  March  16,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  entered  May  10, 
1894,  which  affirmed  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict,  and  also  affirmed  an  order  denying  a  motion 
for  a  new  trial. 
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John  Chetwood  for  appellant. 

Henry  W.  Goodrich  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Gray,  J.,  absent. 


Jonas  S.  Van  Duzer  et  al.,  Respondents,  v.  The  Elmiba, 
Cortland  and  Northern  Railroad  Company,  Appellant. 

Van  Duzer  v.  Elmira%  etc.,  R.  R.  Co.,  75  Hun.  487,  affirmed. 
(Argued  March  2,  1897;  decided  March  16,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  19,  1894,  which  affirmed  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict,  and  also  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

Frederick  Collin  for  appellant. 

Gabriel  L.  Smith  for  respondents. 

Judgment  affirmed  on  opinion  below,  with  costs. 
All  concur,  except  Martin,  J.,  not  sitting,  and  Gray,  J., 
not  voting. 

Bank  of  Clarke  County,  Respondent,  v.  Theodore  Gilman 
et  al.,  Appellants. 

Bank  of  Clarke  Co.  v.  Gilman,  81  Hun,  486,  affirmed. 
(Argued  March  2,  1897;  decided  March  16,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department  in  favor  of 
plaintiff,  entered  November  22, 1894,  upon  the  submission  of  an 
agreed  case  under  section  1279  of  the  Code  of  Civil  Procedure, 

IL  B.  Closson  for  appellants. 

Charles  A.  Boston  for  respondent. 

Judgment  affirmed  on  opinion  below,  with  costs. 
All  concur,  except  Gray,  J.,  absent. 


MEMORANDA.  635 

Irving  Van  Wie,  Respondent  v.  Stephen  A.  Emmons  et  al., 

Appellants. 

Van  Wie  v.  Emmons,  82  Hun,  614,  affirmed. 
(Argued  March  2,  1897;  decided  March  16,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  10,  1894,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  the  report  of  a  referee. 

William  Kennedy  for  appellants. 

(r.   W.  O*  Brian,  and  Louis  Marshall  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Martin,  J.,  not  sitting,  and  Gray,  J., 
absent. 


August    Nitsch,  Respondent,  v.   The  American   Central       J^ies' 
Insurance   Company,  Appellant.  ji55  169J 

Nitsch  v.  American  Central  In*.  Co.,  83  Hun,  614,  affirmed. 
(Argued  March  2,  1897;  decided  March  16,  1897.) 

Appeal  from  a  judgment  and  order  of  the  General  Term 
of  the  Supreme  Court  in  the  second  judicial  department, 
entered  December  15,  1894,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  directed  by  the 
court,  and  also  affirmed  an  order  denying  a  motion  for  a  new 
trial  on  a  case  and  exceptions. 

/.  N.  Ames  for  appellant. 

William  Riley  for  respondent. 

Judgment  and  order  affirmed,  with  costs ;  no  opinion. 
All  concur. 
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The  Fifth  National  Bank  of  the  City  of  New  York, 
Respondent,  v.  The  Central  National  Bank  of  the  City 
of  New  York,  Appellant. 

Fifth  Nat.  Bank  v.  Central  Nat.  Bank,  82  Hun,  559,  affirmed. 
(Argued  March  2, 1897;  decided  March  16,  1897.) 

Appeal  from  an  order  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  22,  1894,  which  overruled  defendant's  exceptions 
ordered  to  be  heard  in  the  first  instance  at  General  Term,  and 
directed  judgment  for  plaintiff  on  a  verdict  directed  by  the 
court. 

Gibson  Putzel  for  appellant. 

W.  C.  Beecher  and  Ii.  B.  Kelly  for  respondent. 

Judgment  affirmed  on  opinion  below,  with  costs. 
All  concur. 


Earl  G.  Watrous,  Respondent,  v.  The  Walter  A.  Wood 
Mowing  and  Reaping  Machine  Company,  Appellant. 

Watrous  v.  W.  A.  Wood  M.  &  It.  M.  Co.,  84  Hun,  607,  affirmed. 
(Argued  March  3,  1897;  decided  March  16,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  February  18, 
1895,  which  affirmed  a  judgment  in  favor  of  plaintiff  entered 
upon  the  report  of  a  referee. 

George  B.  Wellington,  for  appellant. 

James  Lansing  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 
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Amelia  F.  Baker,  Respondent,  v.  Eliza  A.  Mott  et  al., 
Appellants. 

Baker  v., Mott,  78  Hud,  141,  affirmed. 

(Argued  March  8,  1897  ;  decided  March  28,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
May  21, 1894,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Henry  A.  Monfort  for  appellants. 

Frederick  U.  Baker  and  T.  G.  Campbell  for  respondent 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur. 


John  Flynn,  Appellant,  v.  George  D.  Lathrop,  as  Adminis- 
trator of  Philip  Dougherty,  Deceased,  Respondent. 

Flynn  v.  Lathrop,  78  Hun,  616,  affirmed. 
(Argued  March  8,  1897;  decided  March  28,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth-  judicial  department,  entered 
December  22,  1893,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  the  report  of  a  referee. 

C.  Z.  Andru8  for  appellant. 

Samuel  S.  Edich  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Martin,  J.,  not  sitting. 


Edward   Fox,  Appellant,  v.  The  Mayor,  Aldermen  akd 
Commonalty  of  the  City  of  New  York,  Respondent 

Fbx  v.  Mat/or,  etc.,  11  Misc.  Rep.  804,  affirmed. 
(Argued  March  8,  1897;  decided  March  28,  1897.) 

Appeal  from  a  judgment  and  order  of  the  General  Term 
of  the  Court  of  Common  Pleas  for  the  city  and  county  of 
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New  York,  entered  respectively  February  28  and  February  26, 
1895,  which  affirmed  a  judgment  in  favor  of  defendant  entered 
upon  a  verdict,  and  also  affirmed  an  order  denying  a  motion 
for  a  new  trial. 

Louis  0.  Van  Doren  for  appellant. 

Francis  M.  Scott  for  respondent. 

Judgment  and  order  affirmed,  with  costs ;  no  opinion. 
All  concur. 


Mary   M.    Bingham,    Respondent,   v.   Daniel   M.  Tuttle, 

Appellant. 

Matter  of  Bingham,  82  Hun,  51,  affirmed. 
(Submitted  March  5,  1897;  decided  March  23,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  19,  1894,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  the  report  of  a  referee. 

TuttU  tk  Ransom  for  appellant. 

«/.  S.  Baker  for  respondent. 

Judgment  affirmed  on  opinion  below,  with  costs. 
All  concur,  except  Martin,  J.,  not  sitting. 


Mary  G.  Krulder,  as  Administratrix  of  Cornelius  Krul- 
der,  Deceased,  Respondent,  v.  William  H.  Woolvertos, 
as  President  of  The  New  York  Transfer  Company, 
Appellant. 

Krulder  v.  Woolverton,  11  Misc.  Rep.  637,  affirmed. 
(Argued  March  5,  1897;  decided  March  23,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  entered  March  6, 
1895,  which  affirmed  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict,  and  also  affirmed  an  order  denying  a  motion 
for  a  new  trial. 


MEMORANDA.  639 

John  Z.  Hill  for  appellant. 

Edgar  Whitlock  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 


In  the  Matter  of  the  Probate  of  the  Will,  etc.,  of  Adrian  M. 
Suydam,  Deceased.  Leah  V.  C.  Naul  et  al.,  Appellants ; 
John  D.  Snedeker  et  al.,  as  Executors,  et  al.,  Respondents. 

Matter  of  Suydam,  84  Hun,  514,  affirmed. 
(Argued  March  8,  1897;  decided  March  28,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
February  16,  1895,  which  affirmed  a  decree  of  the  Surrogate's 
Court  of  Kings  county  admitting  a  will  to  probate. 

George  E,  Elliott  and  Henry  M.  Dater  for  appellants. 

W.  S.  Cogswell,  George  H.  Fisher  and  Horace  Graves  for 
respondents. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur. 


William  L.  Andrews,  Respondent,  v.  Richard  W.  G.  Wel- 
ling, as  Assignee,  etc.,  Appellant,  et  al.,  Respondents. 

Andrews  v.  Welling,  84  Hun,  40,  affirmed. 
(Argued  March  8,  1897;  decided  March  23.  1897.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  January  25, 
1895,  which  reversed  a  judgment  in  favor  of  defendant 
entered  upon  the  report  of  a  referee  and  granted  a  new  trial. 

John  L.  Wilkie  and  Everett  V.  Abbot  for  appellant. 

Alfred  J.  Taylor  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  the  plain- 
tiff on  the  stipulation,  with  costs. 

All  concur,  except  Gray,  J.,  not  voting. 
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Yette  Reich,  as  Administratrix,  etc.,  of  Marcus  Reich, 
Deceased,  Respondent,  v.  Henry  A.  Peck  et  al., 
Appellants. 

Reich  v.  Peck,  83  Hun,  214,  affirmed. 

(Argued  March  8,  1897;  decided  March  23,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  20,  1894,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict. 

Joseph  K.  Murray  for  appellants. 

A.  N.  Welter  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Gray,  J.,  absent. 


The  People  of  the  State  op  New  York,  Respondent,  v. 
Martin  Wolf,  Appellant. 

People  v.  Waff,  14  App,  Div.  78,  affirmed. 
(Argued  March  8,  1897;  decided  March  23,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  iir6t  judicial  department,  entered  Feb- 
ruary 5,  1897,  which  affirmed  a  judgment  of  the  Court  of 
General  Sessions  of  the  Peace  of  the  city  and  county  of  New 
York,  entered  upon  a  verdict  convicting  defendant  of  con- 
triving a  lottery. 

William  JV.  Loew  for  appellant. 

John  D.  Lindsay  for  respondent. 

Judgment  affirmed ;  no  opinion. 

All  concur,  except  Gray  and  Martin,  JJ.,  absent. 
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Anthony  Dey,  as  Ancillary  Executor  of  Charlks  S. 
Scott,  Deceased,  Appellant,  v.  Ferdinand  Greene- 
baum,  Impleaded,  etc.,  Respondent. 

Dey  v.  Gretntbanm,  82  Hun,  533,  affirmed. 
(Argued  March  9,  1897;  decided  March  23,  1897.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  December  20, 
1894,  which  granted  a  new  trial  upon  defendant's  exceptions, 
ordered  to  be  heard  in  the  first  instance  at  General  Term,  a 
verdict  having  been  rendered  in  favor  of  plaintiff  by  direction 
of  the  court. 

Edward  W.  S.  Johnston  for  appellant. 

Charles  Gohhier  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  defend- 
ant, with  costs ;  no  opinion. 
All  concur. 


The  Trustees  of  Amherst  College  et  al.,  Respondents,  v. 
Thomas  G.  Ritoh  et  al.,  Appellants. 

(Submitted  March  15,  1897;  decided  March  23,  1897.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.  (See 
151  N.  Y.  282.) 

Tabthy  Ward,  as  Administratrix  of  George  W.  Ward, 
Deceased,  Respondent,  v.  Hattie  Eliza  Pratt,  as  Admin- 
istratrix of  Charles  S.  Pratt,  Deceased,  et  al.,  Appellants. 

Reported  below,  2  App.  Div.  616. 

(Argued  March  1,  1897;  decided  March  23,  1897.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  fourth  judicial 
department,  entered  February  11, 1S06,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict,  and  also 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

The  motion  was  made  upon  the  ground  that  no  question  of 
law  was  raised  by  the  appeal. 
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Also,  motion  to  prefer  the  appeal  under  subdivision  5,  sec- 
tion 791,  Code  of  Civil  Procedure,  on  the  ground  that  the 
respondent  is  a  sole  administratrix. 

Gt-onje  W.  Cot h ran  for  motions. 

Frank  A.  Abbott  opposed  to  motion  to  dismiss  appeal. 

Motion  to  dismiss  denied,  with  ten  dollars  costs. 
Motion  to  prefer  granted. 


Mary  Jane  IIagnkr,  Respondent,  v.  Amos  C.  Hall  et  al., 

Appellants. 

Reported  below.  10  App.  Div.  581. 

(Argued  March  15,  1897;  decided  March  23.  1897.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  December  12,  1S9G,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

The  motion  was  made  upon  the  ground  that  the  Appellate 
Division  had  unanimously  decided  that  the  findings  of  fact 
were  supported  by  the  evidence,  and  that  no  questions  of  law 
are  presented  for  review. 

William  J.  Griffin-  for  motion. 

C.  L.  And r us  opposed. 

Motion  denied,  with  ten  dollars  costs. 


GrsTAVE  II eye,  as  Sole  Surviving  Executor  of  Alexander 
M.  Lawrence,  Deceased,  Appellant,  v.  Henry  M.  Tilford, 
jis  Sole  Surviving  Executor  of  John  C.  Giles,  Deceased, 
et  al.,  Respondents. 

Reported  below,  2  App.  Div.  346. 

(Argui'd  March  15,  181)7;  decided  March  23,  1897.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late   Division    of   the  Supreme   Court   in   the   first    judicial 
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department,  entered  March  10,  1806,  which  affirmed  a  judg- 
ment in  favor  of  defendants  entered  upon  the  report  of  a  referee. 
The  motion  was  made  upon  the  ground  that  the  decision  of 
the  Appellate  Division  was  unanimous  and  that  no  question 
of  law  is  presented  for  review. 

Chas.  P.  cfr  Wm.  W.  Buckley  for  motion. 

Edward  13.  Hill  and  Sullivan  <f?  Cromwell  opposed. 

Motion  denied,  with  ten  dollars  costs. 


Edward  II.  Myers  et  al.,  Respondents,  v.  Clinton  P.  Paine 
et  al.,  Appellants. 

Reported  below,  13  App.  Div.  332. 

(Argued  March  15,  1897;  decided  March  23,  1897.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  January  30,  1S97,  which  affirmed  a  judg- 
ment in  favor  of  plaintiffs  entered  upon  the  report  of  a  referee. 

The  motion  was  made  upon  the  ground  that  the  Appellate 
Division  had  unanimously  decided  that  there  was  evidence 
tending  to  sustain  the  decision  of  the  referee,  and  that  the 
exceptions  are  frivolous. 

A.  J.  Simjwm  and  Z.  S.  Phill'qm  for  motion. 

Eugene  I).  Hawkins  opposed. 

Motion  denied,  with  ten  dollars  costs. 


Asa  L.  Rogers,  as  Assignee  of  The  Rogers  Manufactur- 
ing Company,  Appellant,  r.  Charles  E.  Pell  et  al., 
Respondents. 

Reported  below,  89  Hun,  159. 

(Argued  March  15,  1S97;  decided  March  23.  1897.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  General 
Term  of  the  Supreme  Court  in  the  second  judicial  department, 
entered  November  10,  1805,  which  disinis>ed  plaintiflV  com- 
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plaint  on  exceptions  ordered  to  be  heard  in  the  first  instance  at 
General  Term. 

The  motion  was  made  upon  the  ground  that  the  appeal  was 
not  perfected  within  one  year  after  the  entry  of  the  judgment. 

Cannon  d*  At  water  for  motion. 

Struma  ti  cfc  Lark  in  opposed. 

Motion  denied,  provided  within  ten  days  undertaking  ie 
served  and  appellant  pays  ten  dollars  costs,  and,  in  default, 
motion  granted. 


"William  G.  Millioan,  as  Administrator  of  Catherine  M. 
Lansixo,  Deceased,  and  John  Lansing,  as  Executor  of 
Robert  Lansino,  Deceased,  Respondents,  v.  Octavius  (X 
Cottle  et  al.,  Appellants. 

(Argued  March  15,  1897;  decided  March  23,  1897.) 

Motion  by  appellants  to  strike  cause  from  the  preferred 
calendar  and  place  it  upon  the  general  calendar,  on  the  ground 
that  it  is  not  entitled  to  a  preference  under  subdivision  5  of 
section  791  of  the  Code  of  Civil  Procedure. 

Edmund  P.  Cattle  for  motion. 

Abraham  Lanxiny  opposed. 

Motion  denied,  with  ten  dollars  costs. 


Safety    Electric    Construction   Company,    Appellant.    :\ 
Henry  ('reamer,  Respondent. 

Reported  below,  84  Hun,  570. 

(Argued  March  15,  1897  ;  decided  March  23.  1897.) 

Motion  to  withdraw  an  appeal  from  a  judgment  of  the 
General  Term  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  April  17,  1895,  which  affirmed  a  judg- 
ment in  favor  of  defendant  entered  upon  a  decision  of  tie 
court  dismissing  the  complaint  on  trial  at  Special  Term. 
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Norwood  &  Dilley  for  motion. 
Straley,  Hashrouck  tfe  Schloeder  opposed. 

Motion  granted,  with  accrued  costs,  with  Jeave  to  move  at 
Special  Term  to  offset  costs. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
Charles  Brenneman,  as  Surviving  Executor  of  Frede- 
rick Leonhard,  Deceased,  Appellant ;  Mary  E.  Side  et  al., 
Respondents. 

Matter  of  Le#n7tard,  86  Hun,  289,  modified. 
(Argued  March  10,  1897;  decided  March  26,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
8, 1895,  which  affirmed  a  decree  of  the  Surrogate's  Court  of  the 
county  of  Xew  York  passing  the  accounts  of  an  executor. 

Howard  Y.  Stillman  for  appellant. 

Henry  A.  Forster  and  John  T.  Fenhm  for  respondents. 

So  much  of  the  decree  of  the  Surrogate's  Court  as  adjudged 
that  Mary  E.  Side,  Frederick  Leonhard,  Edward  Leonhard 
and  Josephine  Leonhard  arc  entitled  each  to  one  undivided 
eighteenth  equal  part  or  share  of  the  real  property  therein 
mentioned  and  to  the  possession  thereof,  ordered  to  be  stricken 
therefrom,  and  the  judgment  appealed  from  modified  to  that 
extent,  and  as  so  modified,  affirmed  without  costs  to  either 
party  in  this  court ;  no  opinion. 

All  concur,  except  Martin,  J.,  absent. 


In  the  Matter  of  the  Probate  of  the  Last  Will  and  Testament 
of  Lewis  R.  Blair,  Deceased. 

Matter  of  Blair,  84  Hun,  581,  affirmed. 

(Argued  March  11,  1897;  decided  March  20,  1897.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  February  20, 
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1305,  which  reversed  a  decree  of  the  Surrogate's  Court  of  the 
county  of  New  York  admitting  a  will  to  probate. 

Rust  us  S.  Ransom  and  James  O*  ye  ill  for  appellants. 

A.  B.  Porter  for  respondents. 

Order  affirmed  on  opinion  below,  with  costs. 
All  concur,  except  Martin,  J.,  absent. 


Wilford  Linsly,  as  Executor  of  John  II.  Linsly,  Deceased, 
Respondent,  v.  Stephen  (t.  Bogert.  as  Trustee  of  Richard 
J.  Morgan,  Deceased,  et  al„  Respondents,  Impleaded  with 
Ann  Augusta  Linsly,  Appellant. 

Limly  v.  Bxjert,  87  Hun,  187.  affirmed. 

(Argued  March  11,  1897;   decided  March  26,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
7,  1S*)5,  which  affirmed  a  judgment  in  favor  of  plaintiff  entered 
upon  the  report  of  a  referee. 

Ira  I).  Warren  for  appellant. 

Joseph  II.  Choate  and  William  V.  Rowe  for  respondents. 

Judgment  affirmed  on  opinion  below,  with  costs. 
All  concur,  except  Martin,  J.,  absent. 


The  AV.  O.  Hiokok  Manufacturing  Company,  Respondent, 
v.  Martin  Bergman,  as  Administrator  of  Edward  W. 
Blackhall,  Deceased,  Appellant. 

Ilickok  Maufrj.  Co.  v.  Blackhall,  88  Hun.  80,  affirmed. 
(Argued  March  12,  1897;   decided  March  26,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  June 
22,  1S(.C>,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  also  affirmed  an  order  denying  a 
motion  for  a  new  trial. 
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Le  Roy  Parker  for  appellant. 

Seward  A.  Simons  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 


In  the  Matter  of  the  Petition  of  William  II.  Janes,  Appel- 
lant, to  Revoke*  Probate  of  Will  of  Eckford  Webb, 
Deceased  ;  Jessie  Belknap  Ranken,  Respondent. 

Matter  of  Janes,  87  Him,  57,  affirmed. 

(Argued  March  12,  1897;  decided  March  26,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
May  20,  1805,  which  affirmed  a  decree  of  the  Surrogate's 
Court  of  Kings  county  dismissing  proceedings  to  revoke  the 
probate  of  a  will. 

Louis  O.  Van  Doren  for  appellant. 

James  D.  Bell  and  Abram  II.  Dailey  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
All  concur,  except  Martin,  J.,  absent. 


Clara  J.  Brown,  Respondent,   v.   Sally  Allen  et  al.,  as 
Administrators  of  Emory  Allen,  Deceased,  Appellants. 

Brown  v.  Alien,  88  Hun,  401,  affirmed. 

(Argued  March  12,  1897;  decided  March  26,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
July  8,  1895,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Circuit  with- 
out a  jury. 

Henry  IF.  Bentlcy  for  appellants. 

C.  I).  Adams  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur,  except  Martin,  J.,  not  sitting. 
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155  1891  George  Einstein,  Appellant,  v.  Climax  Cycle  Company, 
Defendant;  Eli  M.  Cohen,  Junior  Attaching  Creditor, 
Respondent. 

Einstein  v.  Climax  Cycle  Co.,  13  App.  Div.  624.  appeal  dismissed. 
(Argued  March  13,  1S97;  decided  March  26,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
January  22,  1897,  which  affirmed  an  order  of  Special  Term 
vacating  a  warrant  of  attachment. 

David  Zeventritt,  Harold  Nathan  and  Frederick  E. 
Perltam  for  appellant. 

St  ill  man  F.  Kneeland  and  Henry  Hoelljes  for  respondent. 

Appeal  dismissed,  with  costs ;  no  opinion. 
All   concur,    except    O'Brien,   Haioht  and   Yann,  JJ., 
dissenting. 


In  the  Matter  of  Grading,  etc.,  Fifth  Avenue  to  the  City 
Line  of  Brooklyn  in  the  Town  of  New  Utrecht;  Estates  of 
Kent  and  Langley,  Appellants. 

Matter  of  Fifth  Avenue,  91  Hnn,  259,  affirmed. 
(Argued  March  15,  1897;  decided  March  26,  1897.) 

Appeal  from  an  order  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  12,  1895,  which  affirmed  an  order  of  Special  Term 
confirming  the  report  of  commissioners  for  the  grading  of 
Fifth  avenue. 

If.  B.  lluhhard  and  John  J).  Pray  for  appellants. 

Janus  C.  Church  for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
All  concur. 


MEMOKANDA.  649 

Horace  H.  Rapalyea,  Respondent,  v.  Malcolm  Anderson, 

Appellant. 

Rapalyea  v.  Anderson,  7  App.  Div.  612,  appeal  dismissed. 
(Submitted  March  15,  1897;  decided  March  26,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
13,  1890,  which  affirmed  an  order  of  Special  Term  denying  a 
motion  to  vacate  a  judgment  entered  upon  a  verdict  directed 
by  the  court. 

Hector  JL  Hitch  ings  for  appellant. 

Thomas  M.  Rowlette  for  respondent. 

Appeal  dismissed,  with  costs ;  no  opinion. 
All  concur. 


Samuel  C.  Townsenp  et  al.,  Respondents,  v*  George  A. 
Ciiapin,  Defendant ;  John  C.  Wilson,  Execution  Creditor, 
Appellant. 

Toicnsend  v.  Chapin,  9  App.  Div.  621,  appeal  dismissed. 
(Argued  March  15,  1897;  decided  March  26,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Sep- 
tember 21,  1S90,  which  affirmed  an  order  of  Special  Term 
denying  a  motion  to  vacate  an  attachment. 

Oeorge  A.  Baker  for  appellant. 

Charles  H.  Fuller  for  respondents. 

Appeal  dismissed,  with  costs ;  no  opinion. 
Concur:  Andrews,   Ch.  J.,  Gray,   Bartlett   and   Mar- 
tin, JJ. 

Dissent :  O'Brien,  Haight  and  Vann,  JJ. 
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The    City    of    Brooklyn,   Respondent,   v.   Catharine    L 
Mackay  et  ah,  Appellants. 

City  of  Brooklyn  v.  ^fackay,  13  App.  Div.  105,  appeal  dismissed. 
(Argued  March  15,  1897;  decided  April  20,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  20,  1S97,  which  affirmed  a  judgment  and  order  of 
Special  Term  appointing  commissioners  in  condemnation 
proceedings. 

James  C.  Church  for  appellants. 

Jesse  Johnson  for  respondent. 

Appeal  dismissed  upon  the  ground   that  the  order  is  not 
final,  with  costs ;  no  opinion. 
All  concur. 


Charles  W.  Denike,  Appellant,  v.  IIenry   P.  De  Graaf, 

Respondent. 

Denike  v.  De  Granf  87  Hun.  61,  affirmed. 
(Argued  March  16,  1897;  decided  April  30,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
May  25,  1S1>5,  which  reversed  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  and  dismissed  the  complaint. 

IL  J.  Jfom's,  for  appellant. 

James  3L  Fish  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur. 
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Michael  Rubino,  an  Infant,  by  Anthony  Rubino,  his 
Guardian  ad  Litem,  Appellant,  v.  William  II.  Force, 
et  al.,  Respondents. 

Rubino  v.  Force,  13  Misc.  Rep.  771,  affirmed. 
(Submitted  March  16,  1897 ;  decided  April  20,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  entered  July  17, 
1895,  which  affirmed  a  judgment  in  favor  of  defendants 
entered  upon  a  verdict,  and  also  affirmed  an  order  denying  a 
motion  for  a  new  trial. 

Robert  1\  Harlow  and  2L  P.  O'Connor  for  appellant. 

Francis  Farquhar,  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Martin,  J.,  not  voting. 


John  Eastwood,  as  Administrator  of  Jay  W.  Eastwood, 
Deceased,  Respondent,  v.  Rktsof  Mining  Company, 
Appellant. 

Eastwood  v.  Retsof  Mining  Co.,  86  Hun,  91,  affirmed. 
(Argued  March  16,  1897;  decided  April  20,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered 
April  20,  1SD5,  which  affirmed  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict,  and  also  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

Josejyh  IF.  Taylor  and  George  F.  Yeoman  for  appellant. 

Frederick  A.  Jfann  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Martin,  J.,  absent. 
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William   M.   Ross,   as   Administrator    of    Amelia    Estet, 
Deceased,  Respondent,  v.  Skckel  Bronner,  Appellant 

Ross  v.  Bronner,  82  Hun,  614,  affirmed. 
(Argued  March  16,  1897;  decided  April  20,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  14,  1S94,  which  affirmed  a  judgment  in  favor  of 
plaintiff's  intestate  entered  upon  a  verdict,  and  also  affirmed 
an  order  denying  a  motion  for  a  new  trial. 

William  Nottingham  for  appellant. 

William  Jf.  Ross,  respondent,  in  person. 

Judgment  affirmed,  with  costs;  no  opinion. 
All  concur,   except   Andrews,   Ch.   J.,   not    voting,    and 
Martin,  J.,  not  sitting. 


Mary  A.  Pidoeon,  as  Administratrix  of  Patrick  J.  Pidgeon, 
Deceased,  Respondent,  v.  The  Long  Island  Railroad 
Company,  Appellant. 

Pidyeon  v.  Long  Island  R.  R.  Co.,  87  Hun,  43,  affirmed. 
(Argued  March  19,  1897;  decided  April  20,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
May  10,  181)5,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  also  affirmed  an  order  denying  a 
motion  for  a  new  trial. 

William  C.  Beecher  for  appellant. 

Frederic  A.  Ward  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 


MEMORANDA.  653 

Mary  E.  Burns,  by  Edward  McNichol,  her  Guardian  ad 
Litem,  Respondent,  v.  The  City  of  Yonkers,  Appellant. 

Burns  v.  City  of  Yonkers,  89  Hun,  605,  affirmed. 
(Argued  March  22,  1897;  decided  April  20,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
July  31,  1895,  which  affirmed  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict,  and  also  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

James  M.  Hunt  for  appellant. 

Joseph  F.  Daly  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Haight,  J.,  dissenting. 


Sarah  Gleeson,  as  Administratrix  of  William  J.  Gleeson, 
Deceased,  Appellant,  v.  John  Brummer,  Respondent. 

Gleeson  v.  Brummer,  87  Huu,  465,  affirmed. 
(Argued  March  22,  1897;  decided  April  20,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
29,  1895,  which  affirmed  a  judgment  in  favor  of  defendant 
entered  upon  a  decision  of  the  court  dismissing  the  complaint 
on  trial  at  Circuit. 

Dudley  R.  Ilorton  for  appellant. 

Edward  W.  8.  Johnston  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 
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Emanuel  Lyons,  as  Administrator  of  Sarah  Lyons,  Deceased, 
Respondent,  v.  Second  Avenue  Railroad  Company, 
Appellant. 

Lyons  v.  Second  Ate.  R.  R.  Co.,  89  Hun,  374,  affirmed. 
(Argued  March  24,  1897;  decided  April  20,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Octo- 
ber 25,  1895,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  also  affirmed  an  order  denying  a 
motion  for  a  new  trial. 

Payson  Merrill  and  George  C.  Holt  for  appellant. 

Sumner  B.  Stilts  and  Francis  Z.  Wellman  for  respondent 

Judgment  affirmed,  with  costs ;  no  opinion. 

Concur :  O'Brien,  Bartlett,  Martin  and  Vann,  JJ. 

Dissent :  Andrews,  Ch.  J.,  Gray  and  Haight,  J  J. 


Caroline  L.  Boehm,  Respondent,  v.  William  T.  Gilbert,  as 
Receiver  of  The  Commercial  Alliance  Life  Insurance 
Company,  Appellant. 

Bttchm  v.  Commercial  L.  Ins.  Co.,  86  Hun,  617,  affirmed. 
(Argued  March  25,  1897;  decided  April  20,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  April 
25,  1805,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  also  affirmed  an  order  denying  a 
motion  for  a  new  trial. 

William  S.  Mtuhlox  for  appellant. 

Henry  G.  Danforth  for  respondent. 

Judgment  affirmed  on  the  ground  that  the  question  of  war- 
ranty is  not  raised  by  any  exception  that  can  be  here  reviewed; 
no  opinion. 

All  concur. 
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John  Redington,  as  Administrator  of  Michael  E.  Reding- 
ton, Deceased,  Respondent,  v.  The  New  York,  Ontario 
and  Western  Railway  Company,  Appellant. 

Redington  v.  JV*.  F.,  0.  cfc  W.  R.  Co.,  84  Hun,  231,  affirmed. 
(Argued  March  26,  1897;  decided  April  20,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
March  12,  1895,  which  affirmed  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict,  and  also  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

Lewis  E.  Carr  and  George  II.  Carpenter  for  appellant. 

T.  F.  Bush  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 
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ACCOUNTING. 

See  Executors  and  Administra- 
tors, 3-12. 
Surrogates,  2,  8. 
Trusts,  7. 

ADMINISTRATORS. 

See  Executors  and  Administra- 
tors. 

APPEAL. 

1.  Appeal  from  Board  of  Claims  — 
Insufficient  Award.  An  insuffi- 
cient award  by  the  Board  of  Claims 
cannot  be  interfered  with  by  the 
Court  of  Appeals,  unless  upon  the 
uncontradicted  evidence,  affected 
by  no  question  of  credibility,  the 
award  was  inadequate,  or  where  in 
ascertaining  the  damages  the  board 
adopted  a  wrong  principle.  Sla- 
rin  v.  State.  4o 

2.  Review  of  Discretion.  The  quash- 
ing of  writs  of  certiorari,  on  the 
specific  ground  that  the  relator 
had  no  power  or  authority  to  ob- 
tain or  prosecute  them,  is  not  ex- 
empt from  review  on  appeal,  on 
the  ground  that  it  is  an  exercise  of 
discretion.  People  ex  rel.  v.  Camp- 
bell. 51 

3.  Final  Order.  A  final  order  in  a 
special  proceeding,  which  deter- 
mines the  same,  is  reviewable  in 
the  Court  of  Appeals.  Id. 

4.  Constitutional  Court.  Litigants 
are  entitled  to  have  their  appeals 
heard  and  determined  by  a  consti- 
tutional court.  Van  Arsdale  v. 
King.  69 

5.  Justice  Sitting  in  Review  of  His 
Own  Order  —  Constitution  of  1846, 
Art.  6,  §  8.  An  order  made  by  a 
General  Term  of  the  Supreme 
Court,  reviewing  and  affirming  an 
order  made  at  Special  Term  by 
one  of  the  justices  who  sits  in  the 
General  Term  to  review  it,  must 

S3 


be  reversed  as  it  is  iu  violation  of 
section  8,  article  6  of  the  Constitu- 
tion of  1846,  prohibiting  a  judge 
or  justice  from  sitting  at  a  Gen- 
eral Term  of  any  court  "in  re- 
view of  a  decision  made  by  him." 

Id. 

6.  Transfer  Tax  —  Appeal  to  Surro- 
gate from  Appraisal —  New  Allega- 
tions. On  appeal  to  a  surrogate 
from  the  confirmation  of  an  ap- 
praiser's report  as  to  an  estate  for 
the  purpose  of  a  transfer  tax  and 
from  an  assessment  of  the  tax  in 
conformity  therewith  taken  under 
section  13  of  the  act  of  1892,  ap- 
pellants should  be  permitted  to  tile 
additional  allegations  that  since 
the  appraisal,  litigation  has  been 
commenced  to  determine  who  are 
the  heirs  and  next  of  kin  of  the 
decedent,  thus  creating  a  contro- 
versy which  affects  the  title  to  the 
whole  estate,  although  the  sixty 
days  allowed  for  an  appeal  have 
expired  and  the  grounds  specified 
in  the  notice  or  appeal  do  not 
include  the  matter  of  these  allega- 
tions, when  it  appears  that  the 
litigation  was  not  commenced  un- 
til after  the  expiration  of  the  time 
allowed  for  an  appeal;  and  the  sur- 
rogate should  either  postpone  the 
appraisement  until  the  litigation  is 
determined,  or  at  least  receive  and 
consider  the  proofs  of  the  allega- 
tions.    In  re  West  urn.  93 

7.  Judgment  of  Reversal  by  Oer^eral 
Term.  A  judgment  of  reversal 
by  the  General  Term  holding  that 
a  finding  of  negligence  by  a  ref- 
eree or  court,  without  a  jury, 
is  not  justified  by  the  evidence, 
will  not  be  interfered  with  by  the 
Court  of  Appeals,  when  it  can 
fairly  be  said  that  the  finding  was 
against  tne  weight  of  evidence, 
or  that  the  proof  so  clearly  pre- 
ponderates in  favor  of  a  contrary 
result  that  it  can  be  said  with 
reasonable  certainty  that  the  con- 
clusions of  the  trial  court  were 
erroneous.  Bloom  v.  Nat.  U.  B. 
S.  &  L.  Co.  114 
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8.  Findings  of  Fact  —  Usury.  A  ' 
finding  by  a  trial  judge,  approved  i 
at  the  General  Term,  on  conflict- ! 
ing  statements  of  interested  par- « 
ties,  to  the  effect  that  a  transac- 1 
tion  alleged  to  be  usurious  was ' 
not,  in  fact,  a  loan,  although  it 
assumed  that  form,  cannot  be  in-  ' 
terfered  with  by  the  Court  of 
Appeals.     Statute  n  v.  Brown.    128  ! 

9.  Appeal  from  Com  m  it  ment  of  Ch  il- 
dren  —  Code    (-rim.    Pro.  $  749  — 
Return-  of  Evidence.     Where,   on  I 
an  appeal,    under  the  provisions  ' 
of    section    749    of   the   Code  of, 
Criminal  Procedure,  from  a  com- 
mitment of  children  pursuant  to 
the  provisions  of  section  291  of 
the  Penal  Code,  the  affidavit  upon  >. 
which  the  appeal  is  allowed  does 
not  allege  any  errors  with  refer-  \ 
ence    to    a   determination    of  the 
facts,  the  evidence  is  not  required 
to  be  returned,  and  the  failure  of 
the  magistrate  to  preserve  it  fur- 
nishes no  ground    for  a  reversal 
of  the    commitment.     People    v. 
Mies.  130 

10.  Rerieio  of  Judgment  of  Reversal. 
A  judgment  of  the  General  Term 
reversing  a  judgment  of  the  Trial 
Term  entered  upon  the  report  of 
a  referee  will  be  affirmed  when 
the  preponderance  of  evidence 
against  the  decision  of  the  referee 
is  so  great  as  to  justify  the  re- 
versal, because  it  can  be  said, 
with  a  reasonable  degree  of  cer- 
tainty, that  the  decision  was 
erroneous.     Foster  v.  Bookiealter . 

166 

11.  Submission  to  Jury  Waived  by 
Requesting  Direction  of  Verdict. 
An  appellant's  contention  that 
certain  elements  of  the  case  should 
have  been  submitted  to  the  jury 
is  unavailing  when  he  failed  to 
request  their  submission,  but  each 
party  moved  for  the  direction  of 
a  verdict  in  his  favor.  Clason  v. 
Baldwin.  204 

12.  Presumfrtion  on  Appeal,  as  to 
Proof  of  Material  Fact.  It  will  be 
presumed  on  appeal  from  a  judg- 
ment entered  in  ejectment  upon 
a  verdict  directed  for  plaintiff  that 
the  fact  of  the  death  of  plaintiff's 
mother,  who  was  born  ninety- two 
years   before,   was    expressly    or 


tacitly  admitted  at  the  trial  or  was 
in  some  way  established,  if  the 
fact  was  at  all  material,  where 
there  have  been  three  trials  ot 
the  case  and  as  many  appeals 
with  no  specific  objection  or  sug- 
gestion on  the  part  of  the  defend- 
ant that  such  a  defect  existed  in 
the  proof  and  where  there  is  nr 
certificate  attached  to  the  case  that 
it  contains  all  the  evidence,  espe- 
cially when  plaintiff^  title  to  one- 
third  of  the  estate  is  established 
independent  of  that  fact.  Id. 

18.  Excessive  Atwrd —  Question  Sot 
Raised  at  the  Trial.  An  objection 
that  the  sum  awarded  for  damages 
or  mesne  profits  on  direction  of  a 
verdict  is  in  excess  of  that  de- 
manded in  the  complaint,  if  not 
made  at  the  trial,  cannot  be  raised 
on  appeal;  but  the  court  will  deem 
the  complaint  to  be  amended  in 
order  to  cover  t  he  amount  a  warded 
when  found  upon  proof  substan- 
tially without  connict  or  contra- 
diction. Id. 

14.  Unan  imous  Decision  —  Const  it  «- 
tion.  Art.  6,  §  2  —  Code  Cie.  Pro.. 
§  191,  Subd.  2.  A  quorum  of  four 
justices,  holding  an  Appellate 
Division  of  the  Supreme  Court, 
are  in  contemplation  of  law  the 
Appellate  Division,  and  their 
unanimous  vote  of  affirmance  is  a 
unanimous  decision  within  tlie 
meaning  of  the  Constitution  (Art. 
9,  §  2).  and  the  Code  of  Civil  Pro- 
cedure (Subd.  2,  §  191).  Harron* 
v.  Brush  El.  L.   Co.  212 

15.  Certiorari — Order  Laying  out 
Highway.  A  writ  of  certiorari 
brought  to  review  an  order  of  a 
County  Court  affirming  a  report 
of  commissioners  for  the  laying 
out  of  a  highway,  on  the  ground 
of  alleged  irregularities  in  the 
proceedings  affecting  the  power 
and  jurisdiction  of  the  County 
Court,  is  properly  dismissed 
under  sections  2121,  2122  of  the 
Code  of  Civil  Procedure,  as  the 
decision  in  regard  to  such  ques- 
tions may  be  reviewed  on  appeal. 
People  ex  rel.  v.  County  Court, 
Onon.  Co.  214 

16.  Cause  Tried  Outside  the  Plead- 
ings. It  is  not  a  fatal  objection 
on  appeal  that  the  cause  was  tried 
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outside  the  pleadings,  in  the  ab- 
sence of  some  specific  objection  to 
that  course,  farmers'  L.  &  T.  Co. 
v.  II.  R.  II  Co.  251 

17.  Actions  for  Penalties  —  Failure 
to  Present  Question  of  Law.  When 
two  actions  for  penalties,  based 
upon  an  alleged  violation  of  two 
distinct  ordinances,  are  tried  to- 
gether upon  the  same  evidence, 
and  a  general  judgment  is  ren- 
dered in  each  case,  it  is  not  the 
province  of  the  Court  of  Appeals, 
in  the  absence  of  some  specific 
motion  or  request,  or  ruling  which 
presents  the  question  of  law,  to 
undertake  to  separate  what  is  legal 
from  what  is  illegal .  City  of  Buf- 
falo v.  N.  Y.,  L.  E.  &  W.  It  It 

Co.  276 

18.  Justice's  Court  Action.  The 
Court  of  Appeals  will  not  reverse 
the  action  of  a  justice  of  the  peace, 
any  more  than  it  will  the  action  of 
any  other  court,  except  upon  some 
question  of  law  distinctly  pre- 
sented in  some  form  at  the  trial. 

Id. 

19.  Constitution,  Art.  6,  §  9—  Unani- 
mous Ikcision  of  Appellate  Divis- 
ion. It  seems,  that  the  provision 
of  the  Constitution  (Art.  6.  g  9), 
that  "no  unanimous  decision  of 
the  Appellate  Division  of  the 
Supreme  Court,  that  there  is  evi- 
dence supporting  or  tending  to 
sustain  a  finding  of  fact,  *  *  * 
shall  be  reviewed  by  the  Court  of 
Appeals,"  applies  to  special  pro- 
ceedings as  well  as  to  actions,  and 
to  implied  findings  as  well  as  to 
those  written  out  in  cxtenso.  Peo- 
ple ex  rel.  v.  Barker.  417 

20.  Proceeding  to  Review  Assessment. 
The  restriction  imposed  by  the 
Constitution  upon  the  review  of  a 
unanimous  decision  of  the  Appel- 
late Division,  that  there  is  evi- 
dence supporting  a  finding  of  fact, 
applies  to  an  order  of  affirmance  in 
a  statutory  proceeding  to  review 
an  assessment,  in  which  a  trial  de 
novo  has  been  had  at  Special  Term, 
upon  new  evidence,  as  to  the  value 
of  the  relator's  property,  resulting 
in  a  confirmation  of  the  assessment 
and  a  dismissal  of  the  writ  of  cer- 
tiorari. Id. 


21.  Unanimous  Affirmance  —  Find- 
ings of  Fact.  The  effect  of  a 
unanimous  judgment  or  order  of 
affirmance  by  the  Appellate  Divis- 
ion is  a  decision  that  there  is  evi- 
dence supporting  the  findings  of 
fact  as  expressed  or  necessarily 
implied.  It  is  not  necessary  for 
that  court  to  specify  what  findings 
of  fact  are  sustained  by  evidence, 
when  it  intends  to  sustain  them  all, 
or  to  repeat  the  language  of  the 
Constitution  and  apply  it  gen- 
erally to  all  the  findings  of  tact. 

Id. 

22.  Affirmance  as  to  Some  Parties, 
Reversal  as  to  Others.  Upon  an 
appeal  from  a  judgment  which  is 
entire  and  against  several  defend- 
ants, the  appellate  court  must 
either  totally  affirm  or  reverse, 
both  as  to  the  recovery  and  as  to 
all  the  parties;  but  in  cases  where 
there  are  separate  and  distinct 
judgments,  or  where  an  error  ex- 
ists as  to  a  separate  claim  or  de- 
fense, which  relates  only  to  a  trans- 
action between  the  plaintiff  and 
one  of  the  defendants,  the  judg- 
ment may  be  reversed  as  to  such 
a  claim  or  defense,  and  onlv  as  to 
the  parties  interested  therein,  and 
affirmed  as  to  the  remainder.  Alt- 
man  v.  Hofelhr.  498 

'  23.  Unwarranted  Partial  Reversal 
and  Violation  of  Conclusiveness  of 
Settle  me  nt  of  Administrator's  Ao* 
count.  On  appeal  from  a  judg- 
ment settling  the  accounts  of  ad- 
ministrators and  of  a  general 
guardian,  in  an  action  brought  by 
a  surety  on  the  administrators' 
bond  to  be  relieved  from  liability, 
the  General  Term  is  not  author- 
ized to  affirm  the  judgment  as  to 
the  accounting  defendants  and  at 
the  same  time  reverse  it  as  to 
another  defendant  interested  in 
the  accounting,  and  order  that  the 
settlement  of  the  administrators' 
account  shall  be  of  no  force  as 
against  such  defendant  in  the 
further  proceedings  in  the  action. 

Id. 

24.  Attorney  and  Client  —  Enforce- 
ment of  Attorney's  Lien  a  Special 
Proceeding  —  Appeal  from  Final 
Order.  An  application  by  the  at- 
torney of  record  of  the  plaintiff  in 
an  action,  to  vacate  a  satisfaction 
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of  judgment  executed  by  the 
client  and  to  enforce  the  judg- 
ment by  execution  to  the  extent 
of  the  attorney's  lien  thereon, 
based  upon  facts  wholly  distinct 
from  those  passed  upon  on  the 
trial  of  the  action,  is  a  special  pro- 
ceeding and  not  a  motion  in  the 
action;  and,  hence,  an  order  of  the 
Appellate  Division,  affirming  an 
order  granting  the  application,  is 
appealable  to  the  Court  of  Ap- 
peals, as  an  order  finally  determin- 
ing a  special  proceeding.  Peri  v. 
N.  T.  C.  dt  II.  R  R  R  Co.      521 


APPELLATE  DIVISION. 

See  Attorney  and  Client.  2,  7. 
Constitutional  Law,  9,  81-33. 


AQUEDUCT   COMMISSIONERS. 
See  New  York  (City  of),  2,  8. 

ARCHITECT'S   CERTIFICATES. 
See  Contract,  8,  9. 

ARMORIES. 
See  National  Guard,  1-3. 

ASSESSMENT. 
See  Tax,  13-15,  18-21. 

ASSIGNMENT. 
See  Surrogates,  2,  3. 

ASSOCIATIONS. 

1.  Workingmeri8  Associations  —  Le- 
gitimate Purposes,  The  organiza- 
tion or  co-operation  of  working- 
men  is  not  of  itself  against  any 
public  policy,  and  must  be  re- 
garded as  having  the  sanction  of 
law,  when  it  is  for  such  legiti- 
mate purposes  as  that  of  obtain- 
ing an  advance  in  the  rate  of 
wages  or  compensation,  or  of 
maintaining  such  rate.  Curran 
v.  Galen.  33 


i  2.  Restriction  of  Individual  Right  of 
Labor —  Unlawful  Purpose  —  Pub- 
lic Policy.  If  the  purpose  of  an 
organization  or  combination  of 
workingmen  is  to  hamper  or  re- 
strict the  freedom  of  the  citizen 
in  pursuing  his  lawful  trade  or 
calling,  and,  through  contracts 
or  arrangements  with  employers, 
to  coerce  other  workingmen  to  be- 
come members  of  the  organization 
and  to  come  under  its  rules  and 
conditions,  under  the  penalty  of 
the  loss  of  their  positions  and  of 
deprivation  of  employment,  such 
purpose  is  against  public  policy 
and  unlawful.  Id. 

8.  Contract  with  Employers*  Associa- 
tion. The  fact  that  a  contract  be- 
tween a  workingmen's  organiza- 
tion and  an  employers'  association 
was  entered  into  on  the  part  of 
the  employers  with  the  object  of 
avoiding  disputes  and  conflicts 
with  the  workingmen's  organiza- 
tion, docs  not  legalize  a  plan  of 
compelling  workingmen,  not  in 
affiliation  with  .the  organization, 
to  join  it,  at  the  peril  of  being 
deprived    of   their   employment. 

Id. 

ATTACHMENT. 

See  Judgment,  3. 


ATTORNEY  AND  CLIENT. 

1.  Relation  Dissolved.  The  relation 
of  attorney  and  client  in  respect  to 
services  in  procuring  and  defend- 
ing certain  patents  is  dissolved 
when  with  the  knowledge  of  the 
attorneys,  who  prepared  the 
papers  for  the  purpose,  the 
client  transferred  all  his  right 
and  interest  in  the  patents  to  a 
corporation  for  the  benefit  of 
which  all  the  subsequent  services 
of  the  attorneys  in  respect  to 
the  patents  were  rendered,  fas- 
ter v.  Bookwalter.  166 

2.  Enforcement  of  Attorneys  Lien  a 
Special  Proceeding  —  Appeal  from 
Final  Order.  An  application  by 
the  attorney  of  record  of  the  plain- 
tiff in  an  action,  to  vacate  a  satis- 
faction of  judgment  executed  by 
the  client  and  to  enforce  the  judg- 
ment by  execution  to  the  extent 
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of  the  attorney's  lien  thereon, 
based  upon  facts  wholly  distinct 
from  those  passed  upon  on  the 
trial  of  the  action,  is  a  special  pro- 
ceeding and  not  a  motion  in  the 
action;  and,  hence,  an  order  of 
the  Appellate  Division,  affirming 
an  order  granting  the  application, 
is  appealable  to  the  Court  of  Ap- 
peals, as  an  order  finally  deter- 
mining a  special  proceeding.  Peri 
v.  N.  T.  C.  &  II.  It  R.  R.  Co.   521 

S.  Notice  of  Claim  of  Lien  not  Nieces 
sary  —  Code  Civ.  fo-o.  §  66.  It  is 
not  necessary  for  an  attorney  to 
give  notice  of  his  claim  to  the 
other  party  or  his  attorney,  in 
order  to  protect  the  lien  for  his 
fees  and  disbursements  upon  a 
judgment  in  his  client's  favor, 
given  him  by  section  66  of  the 
Code  of  Civil  Procedure,  as 
amended  in  1879.  Id, 

4.  Settlement  without  Knowledge  of 
Attorney,  The  attorney's  lien 
given  by  section  66  of  the  Code  of 
Civil  Procedure  is  a  statutory  lien, 
of  which  all  the  world  must  take 
notice,  and  any  one  settling  with 
a  plaintiff  without  the  knowledge 
of  his  attorney,  does  so  at  his  own 
risk.  Id. 

5.  Protection  of  Attorney  by  Court. 
The  statutory  attorney's  lien  ope- 
rates as  security,  and  if  a  settle- 
ment is  entered  into  by  the  parties 
in  disregard  of  it  and  to  the  prej- 
udice of  the  plaintiff's  attorney, 
by  reason  of  the  insolvency  of  his 
client,  or  for  other  sufficient  cause, 
the  court  will  interfere  and  pro- 
tect its  officer  bv  vacating  the 
satisfaction  of  judgment  and  per- 
mitting execution  to  issue  for  the 
enforcement  of  the  judgment  to 
the  extent  of  the  lien,  or  by  fol- 
lowing the  proceeds  in  the  hands 
of  third  parties,  who  received  them 
before  or  after  judgment  im- 
pressed with  the  lien.  Id. 

<$.  Control  of  Attorney  by  Court.  If 
a  plaintiff's  attorney  soeks  to  take 
an  unfair  advautage  of  a  desire  of 
parties  to  settle,  he  is,  as  an  officer 
of  the  court,  under  its  control, 
and  will  be  confined  in  his  lieu  to 
his  taxable  costs  and  such  addi- 
tional amount  as  he  may  be  able 


to  duly  establish  by  agreement, 
express  or  implied.  Id. 

7.  Removal  of  Attorney  from  Office. 
The  Appellate  Division  of  the  Su- 
preme Court  has  power  (Code  Civ. 
Pro.  §  67)  to  disbar  an  attorney  for 
professional  misconduct,  without 
regard  to  the  fact  of  possible  or 
pending  indictment.  I  f  the  charge 
involves  a  felony  or  a  misde- 
meanor entirely  distinct  from  the 
party's  professional  action,  the 
court  will  stay  its  hand  until  the 
criminal  trial  has  taken  place;  but 
if  the  charge  involves  professional 
misconduct,  the  fact  that  some  of 
the  acts  complained  of  are  felo- 
nies aud  indictment  may  follow, 
is  no  reason  for  staying  the  pro- 
ceeding to  disbar.  Rochester  Bar 
Assn.  v.  Dorthy.  596 


ATTORNEY  (REMOVAL  FROM 
OFFICE). 

See  Attorney  and  Client,  7. 


ATTORNEY'S  LIEN. 
See  Attorney  and  Client,  2-6. 

AWARD. 
See  Appeal,  1,  13. 

BETTING. 

See  Constitutional  Law,  1-4. 
Gaming,  1-8. 

BILLS,  NOTES   AND   CHECK8. 

See  Evidence,  8. 
Judgment,  5-7. 
Tax,  5. 

BOARD  OF  CLAIMS. 
See  Appeal.  1. 

BONA  FIDE  PURCHASER. 

See  Mortgage,  2. 

Vendor  and  Purchaser,!. 
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BOOKMAKING. 

See  Constitutional  Law,  1-4. 
Gaming,  1-3. 


BROOKLYN,  (CITY  OF). 

Assistant  Warrant  Clerk  to  the  Comp- 
troller of  the  City  of  Brooklyn  — 
Confidential  Relation.  An  assist- 
ant warrant  clerk  in  the  office  of 
the  comptroller  of  the  city  of 
Brooklyn,  by  reason  of  the  fact 
that  a  greater  portion  of  the  du- 
ties devolving  upon  his  position 
involve  skill  and  integrity,  which 
duties,  if  carelessly  or  negligently 
performed,  might  result  in  great 
loss  to  the  comptroller  or  the  city, 
holds  a  confidential  relation  to  his 
superior  officer  within  the  mean- 
ing of  Laws  of  1888,  chapter  119, 
section  1.  as  amended  by  chapter 
577,  Laws  of  1892,  and  may  be  dis- 
charged without  cause  shown. 
People  ex  rel.  v.  Palmer.  217 

See  Constitutional  Law,  26. 


BURDEN  OF  PROOF. 
See  Limitation  of  Actions,  4. 

CAUSE  OF  ACTION. 
See  Contract,  7. 

CERTIORARI. 

1.  Forest  Commission  —  Person  Ag 
grieved.  A  writ  of  certiorari,  sued 
out  in  the  name  of  the  state  on  the 
relation  of  the  forest  commission, 
to  review  a  decision  canceling  the 
title  of  the  State  to  lands  acquired 
at  a  tax  sale,  is  "by  or  in  behalf 
of  a  person  aggrieved,"  within  the 
meaning  of  section  2127  of  the 
Code  of  Civil  Procedure.  People 
ex  rel.  v.  Campbell.  51 

2.  Order  Laying  Out  Highway  —  Ap- 
peal. A  writ  of  certiorari  brought 
to  review  an  order  of  a  County 
Court  affirming  a  report  of  com- 
missioners for  the  laying  out  of  a 
highway,  on  the  ground  of  alleged 
irregularities  in  the  proceedings 
affecting  the  power  and  jurisdic- 


tion of  the  County  Court,  is  prop- 
erly dismissed  under  sections  2121, 
2122  of  the  Code  of  Civil  Proced- 
ure, as  the  decision  in  regard  to 
such  questions  may  be  reviewed 
on  appeal.  People  ex  rel.  v.  County 
Court,  Onon.  Co.  214 

See  Civil  Service,  11. 
Forest  Commission,  2. 
New  York  (City  of),  7. 
Tax,  13,  14. 


CESTUI  QUE  TRUST. 
See  Trusts,  1,  2,  4. 

CHARITABLE  CORPORATIONS. 
See  Corporations,  11-15. 

CHARITIES,  STATE  BOARD  OF. 
See  Constitutional  Law,  27. 

CITIES. 

See  Brooklyn  (City  of). 
Civil  Service,  8,  10,  11. 
Municipal  Corporations. 
New  York  (City  of). 

CIVIL  SERVICE. 

1.  Civil  Serrice  Clause  of  the  Consti- 
tution. The  provision  of  the  Con- 
stitution (Art.  5.  $  9)  that  "ap- 
pointments and  promotions  in  the 
civil  service  of  the  state,  and  of 
all  the  civil  divisious  thereof,  in- 
cluding cities  and  villages,  shall 
be  made  according  to  merit  and 
fitness,"  is  mandatory;  but  the 
execution  of  the  subsequent  pro- 
vision: "  to  be  ascertained,  so  far 
as  practicable,  by  examinations, 
which,  so  far  as  practicable,  shall 
be  competitive,"  is,  as  to  the 
machinery  necessary  for  the  con- 
ducting of  competitive  examina- 
tions, dependent  upon  the  statute. 
Chittenden  v.  Wurster.  345 

2.  Counties,  Toxcns  and  Villages.  In 
the  absence  of  legislation  provid- 
ing the  machinery  for  conducting 
competitive  examinations  for  the 
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civil  service  of  counties,  towns 
and  villages,  the  provision  of  the 
Constitution  in  reference  to  such 
examinations  for  those  civil  divis- 
ions of  the  state  remains  ineffect- 
ual. Id. 

3.  Stale  and  Cities  —  Constitution- 
ality of  Civil  Service  Law.  The 
existing  Civil  Service  Law  (L. 
1883,  ch.  354,  as  amended),  pro 
vides  the  necessary  muchinery  for 
carrying  into  effect  the  provis- 
ions of  the  Constitution  in  the  case 
of  the  state  and  cities,  and,  with 
the  exception  of  certain  provisions 
relating  to  veterans,  appears  to  be 
in  harmony  with  the  Constitution. 

Id. 

4.  Practicability  of  Competitive  Ex- 
aminations. The  provisions  of 
the  Constitution  and  of  the  statute, 
requiring  competitive  examina- 
tions so  far  as  practicable,  con- 
templated the  existence  of  posi- 
tions for  which  a  competitive  ex- 
amination is  not  practicable.    Id. 

6.  Determination  of  Practicability  of 
Examination.  In  order  to  deter- 
mine w  aether  the  examination  of 
a  candidate  for  an  office  is  prac- 
ticable, the  court  must  first  ascer- 
tain the  nature  and  character  of  the 
duties  of  the  position;  and  when 
that  has  been  done,  the  question 
of  exemption  becomes  one  of  law. 

Id. 

6.  Exemption  of  Confidential  Por- 
tions. Within  the  meaning  and 
intention  of  the  Constitution  and 
of  the  statute,  competitive  exami- 
nation is  not  practicable  for  posi- 
tions of  a  confidential  relation  to 
the  appointing  officer.  Id. 

7.  Definition  of  Confidential  Position . 
Where  the  duties  of  the  position 
are  not  merely  clerical,  and  are 
such  as  especially  devolve  upon 
the  head  of  the  office,  which,  by 
reason  of  his  numerous  duties,  he 
is  compelled  to  delegate  to  others, 
and  the  performance  of  which 
requires  skill,  judgment,  trust  and 
confidence,  and  involves  the  re- 
sponsibility of  the  officer  or  the 
municipality  which  he  represents, 
the  position  should  be  treated  as 
confidential.  Id. 


8.  Confidential  Position  not  Necessa- 
rily Secret.  Positions  included  in 
the  confidential  class  are  not  lim- 
ited to  those  which  are  strictly 
secret.  Id. 

9.  Statutory  Erempt ions  from  Exam- 
ination. The  provisions  of  the 
statute,  exempting  from  examina- 
tion officers  elected  by  the  people 
and  the  subordinates  "of  any  such 
officer  for  whom  he  is  financially 
responsible,  the  heads  of  city  de- 
partments, applicants  for  employ- 
ment under  the  educational  depart- 
ment of  a  city,  and  any  subordi- 
nate officers  having  custody  of 
public  moneys  or  securities  for  the 
safekeeping  of  which  the  head  of 
an  office  is  under  bonds,  furnish  a 
satisfactory  rule  as  to  the  positions 
for  which," in  addition  to  confiden- 
tial positions,  competitive  exami- 
nation is  not  practicable.  Id. 

JO.  Cities— Effect  of  Exempt  Classi- 
fication by  Mayor.  A  classification 
of  positions  exempt  from  civil 
service  examination  (Schedule  A), 
made  by  the  mayor  of  a  city,  pre- 
sumably in  the  conscientious  dis- 
charge of  his  duty  under  the 
statute,  although  it  may  be  void- 
able is  not  void;  and  until  judi- 
cially determined  to  be  erroneous 
it  is*  a  protection  to  the  subordi- 
nate heads  of  departments  and 
employees  acting  thereunder,  and, 
until  the  proper  classification  has 
been  made,  appointments  made 
thereunder  must  be  deemed  valid. 

Id. 

11.  Remedy  for  Improper  Classifica- 
tion by  Mayor.  If  the  mayor  of  a 
city  refuses  to  do  his  duty  in 
making  classifications  of  civil  serv- 
ice positions,  or  if  he  does  it  im- 
properly, he  may  be  compelled  by 
direct  proceeding,  as  by  man- 
damus, or  perhaps  in  some  cases 
by  certiorari,  instituted  by  anv 
resident  citizen,  to  do  it  in  accord- 
ance with  the  requirements  of  the 
Constitution  and  of  the  statute; 
but  a  taxpayers'  action  to  restrain 
the  payment  of  salaries  earned  by 
appointees  is  not  the  appropriate 
remedy.  Id. 

CLASSIFICATION. 
See  Civil  Service,  10,  11. 
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CODE  OF  PROCEDURE. 

1.  §  91  —  Limitation  of  Actions. 
When  an  action  by  the  receiver  of 
an  insolvent  life  insurance  com- 
pany to  compel  a  trustee  to  account 
for  assets  fraudulently  misapplied 
by  him  is  governed  by  the  former 
Code  of  Procedure,  it  is  subject 
to  the  six  years'  limitation  pre- 
scribed by  subdivision  1  of  section 
91  of  that  Code,  as  an  action  upon 
a  "  liability; "  and  is  barred  by  the 
lapse  of  six  years  between  the 
misapplication  and  the  commence- 
ment of  suit.   Mason  v.  Henry.  529 

2.  Idem.  The  distinction  is  to  be 
observed  that  while  subdivision  1 
of  the  six  years'  Statute  of  Limita- 
tions in  the  Code  of  Procedure 
(§  91)  had  reference  to  an  action 
upon  either  a  contract,  or  an  obli- 
gation, or  a  liability,  the  corre- 
sponding subdivision  in  the  Code 
of  Civil  Procedure  (g  382)  has 
reference  to  an  action  upon  an 
obligation  or  liability  founded 
upon  contract.  Id. 

8.  Idem.  Even  if  an  action  brought 
by  the  receiver  of  a  dissolved 
insolvent  life  insurance  company 
to  compel  a  trustee  to  account  for 
misapplied  moneys  of  the  reserve 
fund  is  regarded  as  brought  by 
him  exclusively  as  the  representa- 
tive of  the  policyholders,  it  is  (if 
governed  by  the  Code  of  Proced- 
ure) subject  to  the  six  years'  limi- 
tation; and  the  cause  of  action 
must  be  deemed  to  have  accrued 
at  the  misapplication  and  not  at 
the  appointment  of  the  receiver, 
where  the  misapplication  is  the 
injury  which  the  plaintiff  com- 
plains of  as  accruing  to  the  policy- 
holders. Id. 


CODE  OF  CIVIL  PROCEDURE. 

1.  §  66  —  Attorney's  Lien  —  Notice 
not  Necessary.  It  is  not  necessary 
for  an  attorney  to  give  notice  of 
his  claim  to  the  other  party  or  his 
attorney,  in  order  to  protect  the 
lien  for  his  fees  and  disbursements 
upon  a  judgment  in  his  client's 
favor,  given  him  by  section  66  of 
the  Code  of  Civil  'Procedure,  as 
amended  in  1879.  Peri  v.  N.  Y. 
C.  &  II.  R.  R.  R.  Co.  521 


2.  Idem.  — -  Settlement  witTiout  Knowl- 
edge of  Attorney.  The  attorney's 
lien  given  by  section  66  of  the 
Code  of  Civif  Procedure  is  a  statu- 
tory lien,  of  which  all  the  world 
must  take  notice,  and  any  one  set- 
tling with  a  plaintiff  without  the 
knowledge  of  his  attorney,  does 
so  at  his  own  risk.  *       Id. 

3.  S  67  —  Attorney  —  Removal  from 
Office.  The  Appellate  Division  of 
the  Supreme  Court  has  power 
(Code  Civ.  Pro.  §  67)  to  disbar  an 
attorney  for  professional  miscon- 
duct, without  regard  to  the  fact 
of  possible  or  pending  indictment. 
If  the  charge  involves  a  felony  or 
a  misdemeanor  entirely  distinct 
from  the  party's  professional  ac- 
tion, the  court  will  stay  its  hand 
until  the  criminal  trial  "has  taken 
place  ;  but  if  the  charge  involves 
professional  misconduct,  the  fact 
that  some  of  the  acts  complained 
of  are  felonies  and  indictment  may 
follow,  is  no  reason  for  staying 
the  proceeding  to  disbar.  Roches- 
ter Bar  Assn.  v.  Dorthy.  596 

4.  §  190  —  Enforcement  of  Attorney's 
Lien  a  Special  Proceeding  —  Apjieal 

from  Final  Oj'der.  An  application 
by  the  attorney  of  record  of  the 
plaintiff  in  an  action,  to  vacate  a 
satisfaction  of  judgment  executed 
by  the  client  and  to  enforce  the 
judgment  by  execution  to  the  ex- 
tent of  the  attorney's  lien  thereon, 
based  upon  facts  wholly  distinct 
from  those  passed  upon  on  the 
trial  of  the  action,  is  a  special  pro- 
ceeding and  not  a  motion  in  the 
action ;  and,  hence,  an  order  of 
the  Appellate  Division,  affirming 
an  order  granting  the  application, 
is  appealable  to  the  Court  of  Ap- 
peals, as  an  order  finally  deter- 
mining a  special  proceeding.  Peri 
v.  N.  Y.  C.  &H.  R.  R.  R.  Co.    521 

5.  |  191  —  Appeal—  Unanitnous  De- 
cision —  Constitution,  Art.  6.  §  2. 
A  quorum  of  four  justices,  hold- 
ing an  Appellate  Division  of  the 
Supreme  Court,  are  in  contempla- 
tion of  law  the  Appellate  Division, 
and  their  unanimous  vote  of  af- 
firmance is  a  unanimous  decision 
within  the  meaning  of  the  Consti- 
tution (Art.  9,  §  2).  and  the  Code 
of  Civil  Procedure  (Subd.  2.  §  19U 
Harroun  v.  Brtuh  El.  L.  Co.    213 
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6.  §382—  Limitation  of Actions.  The 
distinction  is  to  be  observed  that 
while  subdivision  1  of  the  six 
years'  Statute  of  Limitations  in  the 
Code  of  Procedure  (g  91)  had  ref- 
erence to  an  action  upon  cither  a 
contract,  or  an  obligation,  or  a 
liability,  the  corresponding  subdi- 
vision in  the  Code  of  Civil  Pro- 
cedure (§  382)  has  reference  to  an 
action  upon  an  obligation  or  liabil- 
ity founded  upon  contract.  Ma- 
ton  v.  Henri/.  529 

7.  §  823— Framed  Issues.  The  rem- 
edy of  a  party  who  desires  a  jury 
trial  upon  issues  of  fact  in  an 
action  to  foreclose  a  mechanics' 
lien  is  to  apply  to  the  court  to 
frame  issues,  under  section  828  of 
the  Code  of  Civil  Procedure. 
Schillinger  C.  Co.  v.  Arnott.     584 

8.  g  1680  —  Nature  of  Action  to  Re- 
deem from  Ejectment.  An  action 
by  a  remainderman  to  redeem 
after  a  default  judgment  in  eject- 
ment by  a  landlord  against  a  life 
tenant  for  non-payment  of  rent, 
which  is  within  the  spirit  and 
meaning  of  section  1680  of  the 
Code  of  Civil  Procedure,  does  not 
sound  in  tort,  but  is  equitable  in 
its  nature,  and  can  be  sustained 
without  any  proof  of  fraud.  Sand 
v.  Churclt.  174 

9.  §§  2121,  2122—  Certiorari  — 
Order  Laying  out  Highway — 
Appeal.  A  writ  of  certiorari 
brought  to  review  an  order  of  the 
County  Court  affirming  a  report 
of  commissioners  for  the  laying 
out  of  a  highway,  on  the  ground 
of  alleged  irregularities  in  the  pro- 
ceedings affecting  the  power  and 
jurisdiction  of  the  County  Court, 
is  properly  dismissed  under  sec- 
tions 2121,  2122  of  the  Code  of 
Civil  Procedure,  as  the  decision  in 
regard  to  such  questions  may  be 
reviewed  on  appeal.  People  ex 
rel.  v.  County  Court  of  Onondaga 
County.  214 

10.  §  2127—  Certiorari.  A  writ  of 
certiorari,  sued  out  in  the  name  of 
the  state  on  the  relation  of  the 
forest  commission,  to  review  a 
decision  canceling  the  title  of  the 
state  to  lands  acquired  at  a  tax 
sale,  is  "  by  or  in  behalf  of  a  per- 
son aggrieved,"  within  the  monn- 

84 


ing  of  section  2127  of  the  Code  of 
Civil  Procedure.  People  ex  rel.  v. 
Campbell.  51 

11.  §  2472  —  Surrogates —  Jurisdic- 
tion. The  general  powers  of  a 
court  of  equity  do  not  belong  to  a 
Surrogate's  Court.  (Code  Civ. 
Pro.  g§  2472,  2481,  2743.)  In  re 
Randall.  KAQ 


508 


g  2481,  see  par.  11,  this  title. 


12.  §  2742  —  Administrators—  Con- 
clusiveness of  Settlement  of  Account. 
The  effect  given  by  statute  (Code 
Civ.  Pro.  §  2742)  to  the  judicial 
settlement  of  administrators'  ac- 
counts cannot  be  changed  by  a 
special  order  of  an  appellate  court 
while  the  settlement  remains  un- 
reversed.   Altman  v.  Hofeller.   498 

13.  §  2743  —  Jurisdiction  of  Surro- 
gate— Disputed  Claims.  When  a 
claim  against  the  estate  is  disputed 
in  the  account  of  an  executor  or 
administrator,  the  mere  fact  that 
he  had  maintained  silence  in  re- 
spect thereto  since  its  presentation, 
does  not  render  the  claim  an  es- 
tablished one  so  as  to  give  the  sur- 
rogate jurisdiction  to  decree  its 
payment  on  settlement  of  the  rep- 
resentative's account,  under  sec- 
tion 2743  of  the  Code  of  Civil 
Procedure  as  it  stood  in  1894.  In 
re  Callahan.  320 

See  also  par.  11,  this  title. 

14.  §  3253  —Extra  Allowance  —Fore- 
closure of  Mortgage.  Where  the 
chief  purpose  of  an  action  to  fore- 
close a  mortgage  upon  both  real 
and  personal  property  is  to  fore- 
close a  mortgage  upon  real  prop- 
erty, the  limitation  of  two  hundred 
dollars  upon  the  amount  of  extra 
allowance,  contained  in  subdivis- 
ion 1  of  section  3253  of  the  Code 
of  Civil  Procedure,  applies,  al- 
though the  case  is  difficult  and  ex- 
traordinary. Waterbury  v.  Tucker 
&  C.  C.  Co.  610 


CODE  OF  CRIMINAL  PRO- 
CEDURE. 

1.  §  204 — Taking  and  Authentica- 
tion of  Testimony.  Section  204  of 
the  Code  of  Criminal  Procedure, 
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providing  for  the  manner  in 
which  the  testimony  shall  be  taken 
and  authenticated,  under  the  pro- 
cedure authorized  by  part  IV,  re- 
lating to  criminal  actions  prose- 
cuted by  indictment,  does  not 
apply  to  the  procedure  authorized 
by  part  V,  relating  to  Courts  of 
Special  Sessions  and  Police 
Courts.     People  \.  Giles.  136 

2.  §  690  et  seq.—  Duty  of  Magistrate* 
to  #  Preserve  Testimony.  While 
there  is  no  provision  in  part  V  of 
the  Code  of  Criminal  Procedure 
expressly  requiring  it,  it  is  the 
duty  of  magistrates  to  keep  or 
have  kept  under  their  direction 
minutes  of  the  testimony  taken 
upon  the  trial  of  the  cases'  therein 
provided  for,  to  the  end  that  their 
determinations  as  to  tlk*  facts  may 
be  reviewed  upon  appeal.  Id. 

3.  §  749  —  Appeal  from  Commitment 
•     of  Children  —  Return  of  EHdenee. 

Where,  on  an  appeal,  under  the 
provisions  of  section  749  of  the 
Code  of  Criminal  Procedure,  from 
a  commitment  of  children  pur- 
suant to  the  provisions  of  section 
291  of  the  Penal  Code,  the  affidavit 
upon  which  the  appeal  is  allowed 
does  not  allege  any  errors  with 
reference  to  a  determination  of  the 
facts,  the  evidence  is  not  required 
to  be  returned,  and  the  failure  of 
the  magistrate  to  preserve  it  fur- 
nishes no  ground  for  a  reversal  of 
the  commitment.  Id. 


COMMISSIONS. 

See  Executors  and  Administra- 
tors, 11. 
Trusts,  12. 


COMPETITIVE  EXAMINA- 
TION. 

See  Civil  Service,  4-9. 


CONFIDENTIAL  POSITION. 
See  Civil  Service,  6-8. 

CONFIDENTIAL  RELATION. 
See  Municipal  Corporations,  1. 


CONSTITUTION. 
See  Constitutional  Law. 

CONSTITUTIONAL  LAW. 

1.  Betting  on  Horse  Raeex — Consti- 
tutionality of  L.  1895,  Ch.  570, 
§  17.  Section  17  of  chapter  570, 
Laws  of  1895,  which  imposes  the 
exclusive  penalty  of  a  forfeiture 
of  the  amount  *  of  the  bet,  to 
be  recovered  in  a  civil  action, 
upon  a  person  who,  on  a  race 
course  authorized  by,  or  entitled 
to  the  benefits  of,  the  act,  makes 
or  records  a  bet  upon  a  horse  race 
thereon,  is  not  in  conflict  with  the 
provisions  of  the  Constitution 
(Art*  1,  §  9),  which  prohibit  the 
authorization  of  lotteries,  pool- 
selling,  bookmaking,  or  any  other 
kind  of  gambling,  and  require  the 
legislature  to  pass  appropriate 
laws  to  prevent  such  offenses. 
People  ex  rel.  Sturgis  y.  Fallon.     1 

2.  Extent  of  Penalty  —  Prorince  of 
Legislature.  Where,  as  in  section 
17  of  chapter  570,  Laws  of  1895, 
the  act  prohibited  by  the  Consti- 
tution is  forbidden  by  the  legisla- 
ture, and  the  statute  provides  a 
penalty  or  forfeiture  for  a  disre- 
gard of  it,  the  determination  of 
the  degree  of  punishment  or  the 
extent  of  the  penalty  is  vested  in 
the  legislature  and  not  in  the 
courts.  Id. 

3.  Racing  for  Prizes  not  Gambling. 
The  offering  or  paving,  by  a  rac- 
ing association,  of  premiums  or 
prizes  to  the  successful  horses, 
out  of  its  general  funds,  to  which 
the  horse  owners  participating  in 
the  races  have  contributed  by 
payments  into  the  general  treasury 
of  "the  association,  constituting  a 
part  of  its  general  assets  for  the 
time  being,  subject  only  to  the 
obligation  of  the  association  io 
pay  the  amount  of  the  several 
prizes,  does  not  constitute  gam- 
bling, within  the  provisions  of 
the  Constitution  (Art.  1.  £  9), 
which  forbid  lotteries,  poolsell- 
ing,  bookmaking  and  every  other 
kind  of  gambling.  People  ex  rel. 
Ijairrence  v.  Fallon.  12 

4.  Constitutionality  of  L.  1895.  Ch. 
570.     Chapter  570,  Laws  of  1895. 
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is  not  violative  of  the  provisions  of 
the  Constitution  forbidding  gam- 
bling, in  that  it  authorizes  asso- 
ciations organized  under  ic  to  hold 
and  conduct  meetings  for  races 
for  premiums  or  prizes  to  be 
awarded  to  the  successful  horses. 

Id. 

5.  Justice  Sitting  in  Review  of  His 
0:cn  Order —  Constitution  of  1846, 
Art.  6,  §  8.  An  order  made  by  a 
General  Term  of  the  Supreme 
Court,  reviewing  and  affirming  an 
order  made  at  Special  Term  by 
one  of  the  justices  who  sits  in  the 
General  Term  to  review  it,  must 
be  reversed  as  it  is  in  violation  of 
section  8,  article  6  of  the  Consti- 
tution of  1846,  prohibiting  a  judge 
or  justice  from  sitting  at  a  Gen- 
eral Term  of  any  court  "  in  review 
of  a  decision  made  by  him."  T 'an 
Arsdale  v.  King.  69 

6.  Constitutionality  of  Ch.  601,  L. 
1895  —  Police  Justices  in  the  City 
and  County  of  New  York  —  Aboli- 
tion of  Office  —  Abridgment  of  Term. 
Chapter  601,  Laws  of  1895,  relat- 
ing to  the  inferior  courts  of  crim- 
inal jurisdiction  of  the  city  and 
county  of  New  York,  is  constitu- 
tional, and  abolished  the  office  of 
police  justice  therein;  and  as  the 
abolition  of  the  office  carried  with 
it,  as  a  necessary  and  inseparable 
incident,  the  termination  of  the 
official  life  of  its  several  incum- 
bents, the  abridgment  of  their 
terms  of  office,  as  provided  in  the 
act,  is  not  in  conflict  with  section 
22,  article  6  of  the  Constitution, 
providing  that  "Justices  of  the 
peace  and  other  local  judicia- 
officers  provided  for  in  sections 
seventeen  and  eighteen,  in  office 
when  this  article  takes  effect,  shall 
hold  their  offices  until  the  expira- 
tion of  their  respective  terms." 
Koch  v.  Mayor,  etc.,  X.  Y.  72 

7.  Constitutionality  of  Ch.  601.  L. 
1895  —  False  Imprisonment.  Chap- 
ter 601,  Laws  of  1895,  abolishing 
the  office  of  police  justice  in  the 
city  and  county  of  New  York  and 
abridging  the  term*  of  office  of  its 
several  incumbents,  is  constitu- 1 
tional.  Its  alleged  unconstitu- 
tionality, therefore,  furnishes  no 
defense  to  an  action  of  false  im- 
prisonment under  a  warrant  issued 


by  one  assuming  to  perform  the 
duties  of  such  office  after  its  aboli- 
tion, and  after  his  right  to  perform 
them  had  ceased.   Stenson  v.  Koch. 

87 

8.  Constitutionality  of  Ch.  601,  L. 
1895  —  Officer  de  Facto.  A  war- 
rant issued  by  a  former  police 
justice  of  the  citv  and  county 
of  New  York,  after  the  aboli- 
tion of  his  office  and  the  right 
to  discharge  its  functions  had 
been  terminated  by  chapter  601, 
Laws  of  1895,  which  was  a  valid 
exercise  of  legislative  power,  can- 
not be  upheld  as  the  act  of  an 
officer  de  facto,  when  it  does  not 
appear  that  there  was  any  open 
or  notorious  exercise  by  him  of 
the  duties  of  the  abolished  office, 
or  that  he  was  in  the  apparent 
possession  of  it,  or  had  the  repu- 
tation of  continuing  to  fill  it 
although  he  claimed  the  statute 
was  unconstitutional.  In  re  Quinn. 


9.  Appellate  Division —  Unanimous 
Decision.  A  quorum  of  four  jus- 
tices, holding  an  Appellate  Divi- 
sion of  the  Supreme  Court,  are  in 
contemplation  of  law  the  Appel- 
late Division,  and  their  unani- 
mous vote  of  affirmance  is  a 
unanimous  decision  within  the 
meaning  of  the  Constitution  (Art. 
9,  §  2),  and  the  Code  of  Civil  Pro- 
cedure (Subd.  2,  £  191).  llarroun, 
v.  Brush  El.  L.  Co.  212 

10.  Rapid  Transit  Acts — Constitu- 
tionality. The  Rapid  Transit  Act  * 
(L.  1894,  ch.  752  ;  L.  1895,  ch.  519. 
amending  L.  1891,  ch.  4),  which 
authorize  cities  of  over  one  million 
inhabitants  to  construct  railroad* 
therein  which  shall  be  deemed 
public  highways,  at  their  own  ex- 
pense, if  so  determined  by  the 
vote  of  a  majority  of  the  electors, 
and  to  issue  bonds  in  payment 
therefor,  are  not  violative  of  the 
Constitution.  Sun  P.  dt  P.  A**n. 
v.  Mayor,  etc.,  X.   Y.  257 

11.  Constitution,  Art.  8,  §  10—  City 
Pur])ose.  To  constitute  a  "city 
purpose,"  within  the  meaning  of 
the  provision  of  the  Constitution 
(Art.  8.  §  10)  which  prohibits  cities 
from  incurring  any  indebtedness 
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except  for  a  city  purpose,  the 
purpose  must  be  necessary  for  the 
common  good  and  general  welfare 
of  the  people  of  the  municipality, 
sanctioned  by  its  citizens,  public 
in  character  and  authorized  by  the 
legislature.  Id. 

12.  Railroads  —  Iliglncays.  Rail- 
roads are  highways,  and  as  such 
may  properly  be  deemed  to  be  for 
a  municipal  purpose,  when  con- 
structed by  a  municipality.       Id. 

13.  Railroads — City  Purpose.  Rail- 
roads, being  necessary  for  the 
common  welfare  of  the  "people,  re- 
quired for  their  use  and  public  in 
character,  are  for  a  "  city  pur- 
pose," within  the  meaningof  the 
Constitution,  when  authorized  by 
the  legislature  and  constructed  and 
owned  by  the  city  in  whose  terri- 
tory they  are  located.  Id. 

14.  Constitution,  Art.  8,  §  10  —  Loan 
of  Municipal  Credit.  The  Rapid 
Transit  Acts,  which  provide  that 
in  case  a  railroad  shall  be  con- 
structed by  a  cit)r,  and  at  its  ex- 
pense, bonds  of  the  city  shall  be 
issued  to  pay  therefor,  do  not  con- 
travene the  'provision  of  the  Con- 
stitution (Art.  8,  §  10)  which  for- 
bids the  loaning  by  a  municipality 
of  its  credit  to  or  in  aid  of  any 
individual,  association  or  corpo- 
ration, in  that  the  acts  provide  for 
leasing  the  road  for  operation  by 
the  lessees,  but  not  in  perpetuity. 

Id. 

15.  Idem.  The  provision  of  the  Con- 
stitution (Art.  8,  §  10).  that  •'  no 
county,  city,  town  or  village  shall 
hereafter  give  any  money  or  prop- 
erty, or  loan  its  money  or  credit 
to  or  in  aid  of  any  'individual, 
association  or  corporation,  or  be- 
come directly  or  indirectly  the 
owner  of  stock  in,  or  bonds  of. 
any  association  or  corporation," 
was  not  intended  to,  and  does 
not,  prohibit  municipalities  from 
constructing  their  own  roads  and 
paying  therefor,  when  necessary 
and  authorized  by  the  legislature, 
and  does  not  apply  to  a  railroad 
constructed  or  owned  by  a  mu- 
nicipality, or  affect  the  character 
of  the  use  or  the  purpose  for 
which  it  was  constructed.  Id. 


16.  Constitution,  Art.  3,  §  18  —  Bail- 
roads.  The  provision  of  the  Con- 
stitution (Art.  8,  §  18)  which 
prohibits  the  legislature  from 
passing  a  private  or  local  bill 
granting  to  any  corporation,  asso- 
ciation or  individual  the  right  to 
lay  down  railroad  tracks,  does  not 
apply  to  a  grant  to  a  municipality. 

Id. 

17.  Construction  of  Railroad  by  City 
of  New  York.  '  In  view  of  the 
conditions  of  travel  in  the  city  of 
New  York,  the  proposed  con- 
struction by  the  city,  at  its  own 
expense,  of"  a  railroad,  under  the 
Rapid  Transit  Acts,  on  the  failure 
of  private  enterprise  and  capital 
to  intervene,  is  necessary  for  ihe 
welfare  of  the  people*  and  re- 
quired by  them,  is  public  in 
character*  and  authorized  by  con- 
stitutional legislation,  and,  hence, 
is  for  a  ' '  city  purpose  "  and  should 
not  be  restrained.  Id. 

18.  Civil  Service  Clause  of  the  Con- 
stitution. The  provision  of  the 
Constitution  (Art.  5,  §  9)  that 
11  appointments  and  promotions  in 
the  civil  service  of  the  state,  and 
of  all  the  civil  divisions  thereof, 
including  cities  and  villages,  shall 
be  made  according  to  merit  and 
fitness,"  is  mandatory;  but  the 
execution  of  the  subsequent  pro- 
vision: "  to  be  ascertained,  so  far 
as  practicable,  by  examinations, 
which,  so  far  as  practicable,  shall 
be  competitive,"  is,  as  to  the 
machinery  necessary  for  the  con- 
ducting of  competitive  examina- 
tions, dependent  upon  the  statute. 
Chittenden  v.  Wurster.  345 

19.  Countie*,  Towns  and  Villages. 
In  the  absence  of  legislation  pro- 
viding the  machinery  for  con- 
ducting competitive  examinations 
for  the  civil  service  of  counties, 
towns  and  villages,  the  provision 
of  the  Constitution  in  reference  to 
such  examinations  for  those  civil 
divisions  of  the  state  remains  in- 
effectual. *. 


20.  State  and  Cities—  Con 
ality  of  Civil  Service  Lav.  The 
existing  Civil  Service  Law  (L. 
1883,  ch.  854,  as  amended),  pro- 
vides the  necessary  machinery  for 
carrying  into  effect  the  provisions 
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of  the  Constitution  in  the  case  of 
the  state  and  cities,  and,  with  the 
exception  of  certain  provisions 
relating  to  veterans,  appears  to  be 
in  harmony  with  the  Constitution. 

Id. 

21.  Practicability  of  Competitive  Ex- 
aminations. The  provisions  of 
the  Constitution  and  of  the 
statute,  requiring  competitive  ex- 
aminations so  far  as  practicable, 
contemplated  the  existence  of 
positions  for  which  a  competitive 
examination    is    not    practicable. 

Id. 

22.  Exemption  of  Confidential  Posi- 
tions. Within  the  meaning  and 
intention  of  the  Constitution  and 
of  the  statute,  competitive  exami- 
nation is  not  practicable  for  posi- 
tions of  a  confidential  relation  to 
the  appointing  officer.  Id. 

23.  Remedy  for  Improper  Classifica- 
tion by  Mayor.  If  the  mayor  of  a 
city  refuses  to  do  his  duty  in 
making  classifications  of  civil  serv- 
ice positions,  or  if  he  does  it 
improperly,  he  may  be  compelled 
by  direct  proceeding,  as  by  man- 
damus, or  perhaps  in  some  cases 
by  certiorari,  instituted  by  any 
resident  citizen,  to  do  it  in  accord- 
ance with  the  requirements  of  the 
Constitution  and  of  the  statute; 
but  a  taxpayers'  action  to  restrain 
the  payment  of  salaries  earned  by 
appointees  is  not  the  appropriate 
remedy.  Id. 

24.  Private  Charitable  Institutions — 
Effect  of  New  Constitution  upon 
Statutory  Local  Aid  from  Public 
Moneys.  The  Constitution  of  1894 
did  not  of  itself  annul  and  render 
inoperative  mandatory  provisions 
in  existing  statutes  requiring  the 
payment  by  localities  of  public 
moneys  to  private  charitable  in- 
stitutions, by  force  of  the  new 
provision  (Art.  8,  §  14),  that  such 
payments  "may  be  authorized, 
but  shall  not  be  required  by  the 
legislature;"  but  its  effect  was  to 
leave  such  statutory  provisions  in 
force  until  superseded  by  subse- 
quent legislation.  People  ex  ret. 
v.  Comptroller  of  Brooklyn.        399 

26.  Limitation  on  Future  Legisla- 
tion.   The  above  provision  of  the 


Constitution  is  a  mere  limitation 
on  future  legislative  action,  and 
was  not  intended  to  forbid  the 
operation  of  existing  laws.        Id. 

26.  Non-abrogation  of  Administra- 
tive Duty  of  Payment  of  Public 
Moneys  to  Private  ChaHtable  In- 
stitution. The  above  provision 
of  the  Constitution  did  not  abro- 

fate  the  purely  administrative 
uty  imposed  upon  the  comp- 
troller of  the  city  of  Brooklyn 
by  chapter  169,  Laws  of  1877,  of 
paying  a  portion  of  the  excise 
moneys  to  the  Inebriates'  Home 
for  Kings  County,  a  private  chari- 
table and  reformatory  institution. 

id. 

27.  Requirement  of  Compliant  with 
Rules  of  State  Hoard  of  Charities. 
The  new  provision  of  the  Consti- 
tution of  1894  (Art.  8,  §  14),  that 
no  payments  of  public  moneys  by 
localities  to  private  charitable  in- 
stitutions shall  be  made  for  any 
inmate  who  is  not  received  and 
retained  "  pursuant  to  rules  estab- 
lished by  the  state  board  of  chari- 
ties," operated  presently,  so  that 
from  the  time  rules  should  be 
established  by  the  state  board  on 
the  subject,  no  payments  would 
be  justified  for  inmates  received 
or  retained,  in  contravention  of 
the  rules  of  the  board.  Id. 

28.  Failure  of  Private  C haritable  In- 
stitution to  Earn  Public  Moneys. 
The  courts  will  not  compel  the  pay- 
ment to  a  private  charitable  insti- 
tution of  public  moneys,  author- 
ized to  be  paid  only  for  the  cur- 
rent support  of  inmates  during 
the  period  when  the  fund  accrued, 
where  it  appears  that  the  institu- 
tion had  to  a  great  extent  ceased 
its  operations  and  had  not,  except 
to  a  limited  extent,  performed  the 
service  which  was  the  considera- 
tion of  the  payment  to  be  made 
out  of  the  public  funds.  Id. 

29.  Maintenance  of  Militia  —  Armo- 
Hes.  The  provision  of  the  Con- 
stitution of  1894  (Art.  11,  §3), 
that  "  it  shall  be  the  duty  of  the 
legislature  at  each  session  to  make 
sufficient  appropriations  for  the 
maintenance "  of  the  militia,  was 
not  intended  to  make  the  entire 
maintenance  of  the  militia  payable 
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out  of  the  state  treasury,  and  does 
not  have  the  effect  of  prohibiting 
the  enactment  of  general  laws  im- 
posing upon  localities  the  expense 
of  maintaining  armories  within 
their  jurisdiction.  In  re  Bryant 
v.  Palmer,  412 

30.  Compensation  of  Armorers  and 
Janitors  a  County  Charge.  The 
provision  of  section  179  of  the 
Military  Code,  as  amended  by 
chapter  853,  Laws  of  189(5,  declar- 
ing that  the  compensation  of  em- 
ployees in  armories,  including 
armorers  and  janitors,  shall  be  a 
county  charge  upon  the  county  in 
which  the  armory  is  situated,  is  not 
repugnant  to  the"  Constitution.  Id. 

31.  Appeal  —  Unanimous  Decision  of 
Appellate  Division.  It  seems,  that 
the  provision  of  the  Constitution 
(Art.  6,  §  9),  that  "  no  unanimous 
decision  of  the  Appellate  Division 
of  the  Supreme  Court,  that  there 
is  evidence  supporting  or  tending 
to  sustain  a  finding  of  fact,  *  *  * 
shall  be  reviewed  by  the  Court  of 
Appeals,"  applies  to  special  pro- 
ceedings as  well  as  to  actions,  and 
to  implied  findings  as  well  as  to 
those  written  out  in  ewtenso. 
People  ex  rel.  v.  Darker.  417 

32.  Proceeding  to  Berieic  Assessment. 
The  restriction  imposed  by  the 
Constitution  upon  the  review  of  a 
unanimous  decision  of  the  Appel- 
late Division,  that  there  is  evi- 
dence supporting  a  finding  of 
fact,  applies  to  an  order  of  affirm- 
ance in  a  statutory  proceeding  to 
review  an  assessment,  in  which  a 
trial  de  novo  has  been  had  at 
Special  Term,  upon  new  evidence, 
as  to  the  value  of  the  relator's 
property,  resulting  in  a  confirma- 
tion of  the  assessment  and  a  dis 
missal  of  the  writ  of  certiorari. 

Id. 

33.  Unanimous  Affirmance — Find- 
ings of  Fact.  The  effect  of  a  unani- 
mous judgment  or  order  of  affirm- 
ance by  the  Appellate  Division  is 
a  decision  that  there  is  evidence 
supporting  the  findings  of  fact  as 
expressed  or  necessarily  implied. 
It  is  not  necessary  for  that  court 
to  specify  what  findings  of  fact 
are  sustained  by  evidence,  when 
it  intends  to  sustain  them  all,  or 


to  repeat  the  language  of  the  Con- 
stitution and  apply  it  generally  to 
all  the  findings  of  fact.  Id. 

34.  Constitutionality  of  Mechanics* 
Lien  Law  of  1885 —  Trial  by  Jury. 
The  fact,  that  at  the  time  of  the 
adoption  of  the  provision  of  the 
Constitution  of  1846  (Art.  1,  §  2), 
that  "  the  trial  by  jury  in  all  cases 
in  which  it  has  been  heretofore 
used  shall  remain  inviolate  for- 
ever/' there  was  in  force  a  Me- 
chanics' Lien  Law  (L.  1844,  ch. 
220)  which  provided  for  trials  as  in 
actions  of  assumpsit,  does  not  in- 
validate the  Mechanics*  Lien  Law 
of  1885  (Ch.  342),  which  provides 
that  actions  thereunder  shall  be? 
tried  in  the  same  manner  as  actions 
for  the  foreclosure  of  mortgages. 
SchiUinger  C.  Co.  v.  Arnott,     584 


CONSTRUCTION. 

Set  Contract,  3,  9. 
Will,  1-5. 


CONTRACT. 

1.  Pleadings  —  Contract  Construed 
by.  The  fact,  that  a  contract  of 
employment  was  made  for  one 
year,  is  established  by  the.  plead- 
ings, where  the  complaint  alleges 
an  employment  from  the  25th  day 
of  September,  1886,  to  the  25th 
day  of  September,  1887,  "as  from 
the  said  contract,  to  which  this 
plaintiff  asks  leave  to  refer  upon 
the  trial  of  this  action,  it  will  more 
fully  and  at  large  appear/'  when 
the  answer  does  not  in  any  manner 
deny  this  allegation  or  deny  that 
the  employment  was  for  a  year, 
but  puts  in  issue  only  an  allegation 
as  to  discharge  without  cause, 
Solomon  v.  Vallette.  147 

2.  Oral  Modification.  A  written 
contract  may  be  modified  by  an 
oral  direction  subsequently  given 
by  one  party  to  the  other  to  do 
what  the  original  contract  pro- 
vided should  not  be  done  without 
written  consent.  Id. 

3.  Tripartite  Contract  —  Construc- 
tion. Whether  the  right  or  privi- 
lege, conferred  by  the  promise  of 
one  party  to  a  tripartite  contract, 
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belongs  to  one  or  both  of  the  other 
contracting  parties,  depends  upon 
the  intention  as  gathered  from  the 
words  used,  read,  so  far  as  they  are 
ambiguous,  in  the  light  of  sur- 
rounding circumstances.  Berry 
H.  Co.  v.  Wood  M.  db  R.  M.  Co. 

540 


4.  Obligation*  and  Rights  of  Parties. 
Every  party  to  a  tripartite  con- 
tract is  bound  only  to  the  extent , 
of  the  promise  made  by  him,  and  j 
any  party  thereto  may  insist  upon  | 
the  performance  of  every  promise  i 
made  to  him  or  for  his  benefit  by  ] 
the  party  or  parties  who  made  it.  I 

Id.  I  9. 


5.  Joint      and     Several      Promises. 
When  a  promise  contained  in  a 
tripartite  contract  is  to  two  jointly,  : 
a  single  act  of  performance  satis-  j 
ties  it;  but  when   it  runs  to  two  , 
severally,  there  are  two  promises  ' 
in   fact  and   each   must   be   per- 
formed. Id.  | 

6.  Advantage  of  Promise  Confined  to  ' 
Promisee.     A  party  to  a  tripartite 
contract  can  take  no  advantage  of 
any  stipulation,  whether  express  , 
or  implied,  made  by  another  party  I 
with  the  third  party  only.         Id.  | 

7.  Action  for  Breach  of  Tripartite  . 
Contract.     A    tripartite    contract  j 
having  been  made  by  a  corpora-  , 
tion    owning    certain    patents,    a  ■ 
manufacturing    corporation,    aud  • 
an  iuventor,  concerning  the  per-  • 
fecting,  manufacture  and  sale  of*, 
a  certain  machine,   held,   that  an  ' 
action  brought  by  the  first  corpo-  j 
ration   against  the  seond,  to  re-  j 
cover  damages  for  an  alleged  vio- 
lation of  the  contract  in  refusing 
to  furnish  the  inventor  with  the 
means  of   continuing  his  experi 
ments,  thus  rendering  it  impossi- 
ble for  him  to  perfect  the  machine 
contemplated  by  the  parties,  was 
not    maintainable  —  it   appearing 
that  the  contract  contained  no  such 
stipulation  on  the  part  of  the  de- 
fendant with  the  plaintiff,  or  even 
with  the  inventor,  as  was  claimed 
to  have  been  broken.  Id.  : 

I 

8.  Contractor  and  Sub-contractor  — 
Architect's  Certificate.  The  fact 
that    the    head    contractor    on   a , 


building,  in  order  to  make  a  set- 
tlement with  the  owner,  has  ob- 
tained from  the  architect  a  cer- 
tificate of  the  completion  of  por- 
tions of  the  work,  including  work 
covered  by  a  sub -contract,  may 
be  regarded  as  an  admission  by 
the  contractor  and  the  architect 
that  the  sub  contractor  had  sub- 
stantially performed  his  work,  in 
determining  the  question,  as  be- 
tween the  contractor  and  sub-con- 
tractor, whether  the  architect's 
refusal  of  a  certificate  to  the 
sub-contractor  was  unreasonable. 
Schillinger  C.  Co.  v.  Arnott.      584 

Architect  as  Arbitrator.  The  pro- 
vision in  a  contract  between  a 
head  contractor  and  a  sub-con- 
tractor, that  the  work  shall  be  ac- 
cording to  the  architect's  drawings 
and  specifications,  which  are  part 
of  the  contract,  and  that  if  any 
dispute  arises  as  to  their  true  con- 
struction and  meaning,  the  decis- 
ion of  the  architect  shall  be 
final,  does  not  make  the  architect 
an  arbitrator  to  finally  determine 
whether  or  not  the  work  done  by 
the  sub -contractor  has  been  per- 
formed in  accordance  with  the  con- 
tract. Id. 

See  Associations,  3. 
Trusts,  11. 


CONTRIBUTORY  NEGLI- 
GENCE. 

See  Negligence,  8. 


CORPORATIONS. 

.  Foreign  Corporation  as  a  Sjwrial 
Partner—  Tar—  L.  1880,  Ch.  542. 
A  foreign  corporation  is  deemed 
to  be  engaged  in  business  in  this 
state,  within  the  meaning  of  chap- 
ter 542  of  the  Laws  of  1880,  and 
the  acts  amendatory  thereof,  when 
it  becomes  a  special  partner  in  a 
limited  partnership  within  the 
state,  which  is  the  sole  agent  for 
the  sale  of  its  products  in  this 
countrv,  and  is  liable  to  taxation 
upon  the  amount  of  capital  which 
it  contributed  to  the  partnership, 
as  capital  stock  employed  in  this 
state.     People    ex  rel.   v.  Roberts. 

59 
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2.  Negligence  of  Directors — Damages. 
The  damages  which  can    be  re- 
covered  from  directors  of  a  cor- 
poration in  an  action  against  them 
by  shareholders  for  negligence  in  ' 
its   management    cannot    include  j 
disbursements  from  its  treasury,  i 
to  defray  the  expenses  of  its  new 
business     not     yet     established.  ' 
Bloom  v.  JVr.    U.  B.  S.  &  L.  Co.  I 

114 

3.  Directors  —  Relation    of    Trust. 
Relations    of    trust    and    fidelity 
exist  between  a  corporation  and 
its  directors,  but  not  between  the  ! 
latter  and  the  stockholders.        Id. 

4.  Extent  of  Liability.  The  liability 
of  directors  of  a  corporation  on 
the  ground  of  negligence  extends 
only  to  the  damages'  sustained  by 
the  corporation  as  the  natural  and 
proximate  result  of  their  acts  or 
omissions,  and  they  cannot  be : 
held  liable  in  an  action  by  stock- 
holders for  that  which  represents 
no  element  of  damage  to  the  cor- 
poration, and  which  could  not 
have  been  recovered  by  the  cor- 
poration had  the  action  been 
brought  in  that  form.  Id. 

5.  Anticipated  Liability  of  Stock- 
hoUh  rs.  An  anticipated  statutory 
liability  as  members  of  a  corpora- 
tion, that  has  not  matured  in  any 
judgment,  and  may  never  mature, 
cannot  be  included  in  the  damages 
recoverable  from  directors  of  a 
corporation  for  negligence.        Id. 

6.  Manufacturing  Corporation  — 
Condition  Precedent  to  Action 
against  Stockholder.  Failure  to 
proceed  to  judgment  and  execu- 
tion against  a  corporation,  before 
bringing  an  action  against  a  stock- 
holder, as  required  bv  section  24  of 
chapter  40  of  the  taws  of  1848, 
cannot  be  excused  except  when 
the  performance  of  the  condition  is 
impossible.     United   Glass  Co.  v. 

Vary.  121 

7.  Restraining  Order  to  Excuse  Prior 
Action  against  Corporation.  An 
order  of  the  court  restraining  cred- 
itors of  a  corporation  from  com- 
mencing or  prosecuting  any  action 
against  it,  made  as  a  mere  prelimi- 
nary and  precautionary  order  in  a 
suit  by  a  stockholder  against  the 


corporation  for  an  order  appoint- 
ing a  receiver  of  its  property,  is 
not  sufficient  to  excuse  a  creditor, 
who  has  made  no  effort  to  procure 
a  modification  of  the  order,  from 
proceeding  to  judgment  and  exe- 
cution against  the  corporation 
before  bringing  an  action  to  en- 
force the  liability  of  a  stockholder. 

Id. 

8.  Corporations  —  Implied  Poirers. 
What  a  corporation  mayor  may 
not  do  within  its  grant  of  powers 
is  to  be  determined  by  the  reason- 
able intendments  of  its  charter  as 
well  as  its  clear  expressions  of  au- 
thority. Brooklyn  Heights  R.  R. 
Co.  v.  City  of  Brooklyn.  244 

9.  Right  of  President  of  Corporation 
to  a  Salary  —  Question  for  the  Jury. 
A  resolution  on  the  books  of  a 
corporation  fixing  the  salary  of  its 
president  at  "  $57000  a  year,"  un- 
der which  a  former  president  regu- 
larly drew  his  salary  for  fifteen 
years  without  further  resolution 
and  which  has  never  been  changed 
or  modified,  may,  in  connection 
with  the  acquiescence  of  the  di- 
rectors and  the  conduct  of  the 
parties,  make  a  case  for  the  jury 
as  to  the  right  of  a  president  of 
the  corporation  to  such  salary 
when  he  has  served  for  more  than 
two  and  a  half  years  before  draw- 
ing anv  salary.  Farmers3  L.  d'  T. 
Co.  v.  'H.  R.  R.  Co.  251 

10.  EHdence  —  Check  of  Corporation. 
A  check  appearing  on  its  face  to 
be  the  very  instrument  described 
in  the  complaint  as  the  check  of 
a  corporation,  which  is  the  defend- 
ant, when  signed  by  the  assistant 
treasurer,  whose  "  signature  or 
authority  is  not  questioned,  can- 
not be  excluded  from  evidence  on 
behalf  of  the  plaintiff  on  a  merely 
general  objection  specifying  no 
grounds  therefor,  although  i*  ap- 
pears that  the  plaintiff  whde  presi- 
dent of  the  corporation  procured 
the  check  to  be  drawn  for  his  own 
benefit  on  a  claim  for  salary.    Id. 

1 1 .  Private  Charitable  Institutions  — 
Effect  of  New  Constitution  upon 
Statutory  Local  Aid  from  Puldic 
Moneys.  The  Constitution  of  1894 
did  not  of  itself  annul  and  render 
inoperative  mandatory  provisions 


INDEX. 


673 


in  existing  statutes  requiring  the 
payment  by  localities  of  public 
moneys  to  private  charitable  insti- 
tutions, by  force  of  the  new  pro- 
vision (Art.  8,  §  14),  that  such  pay- 
ments "may  be  authorized,  but 
shall  not  be  required  by  the  legis- 
lature; "  but  its  effect  was  to  leave 
such  statutory  provisions  in  force 
until  superseded  by  subsequent 
legislation.  People  ex  rel.  v.  Comp- 
troller of  Brooklyn.  399 

12.  Limitation  on  Future  legislation. 
The  above  provision  of  the  Con- 
stitution is  a  mere  limitation  on 
future  legislative  action,  and  was 
not  intended  to  forbid  the  opera- 
tion of  existing  laws.  Id. 

18.  Non-abrogation  of  Administrative 
Duty  of  Payment  of  Public  Moneys 
to  Private  Charitable  Institution. 
The  above  provision  of  the  Con- 
stitution did  not  abrogate  the 
purely  administrative  duty  im- 
posed: upon  the  comptroller  of  the 
city  of  Brooklyn  by  chapter  169, 
Laws  of  1877,  of  paying  a  portion 
of  the  excise  moneys  to  the  Inebri- 
ates' Home  for  Kings  County,  a 
private  charitable  and  reformatory 
institution.  Id. 

14.  Requirement  of  Compliance  with 
Rules  of  State  Board  of  Charities. 
The  new  provision  of  the  Consti- 
tution of  1894  (Art.  8,  §  14),  that 
no  payments  of  public  moneys  by 
localities  to  private  charitable  in- 
stitutions shall  be  made  for  any 
inmate  who  is  not  received  and  re- 
tained "pursuant  to  rules  estab- 
lished by  the  state  board  of  chari- 
ties," operated  presently,  so  that 
from  the  time  rules  should  be  es- 
tablished by  the  state  board  on  the 
subject,  no  payments  would  be 
justified  for  inmates  received  or 
retained,  in  contravention  of  the 
rules  of  the  board.  Id. 

15.  Failure  of  Prt'rate  Charitable' 
Institution  to  Earn  Public  Moneys. 
The  courts  will  not  compel  the  pay- 
ment to  a  private  charitable  institu- 
tion of  public  moneys,  authorized 
to  be  paid  only  for  the  current 
support  of  inmates  during  the 
period  when  the  fund  accrued, 
where  it  appears  that  the  institu- 
tion had  to  a  great  extent  ceased 
its  operations  and  had  not,  except 
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to  a  limited  extent,  performed  the 
service  which  was  the  considera- 
tion of  the  payment  to  be  made 
out  of  the  public  funds.  Id. 

16.  Insolvent  Corporations  —  Reme- 
dies of  Receive)'  against  Trustees, 
for  Waste.  The  receiver  of  an  in- 
solvent corporation  may  enforce 
the  liability  of  its  trustees  or  direct- 
ors to  make  good  the  loss  occa- 
sioned to  the  company  by  their 
misapplication  of  its  assets,  either 
by  an  action  at  law  for  damages  or 
by  an  action  in  equity  for  an  ac- 
counting.    Mason  v.  Henry.    529 

17.  Insolvent  Life  Insurance  Com- 
pany—  Action  by  Receiver  against 
Trustee  —  Concurrent  Jurisdiction 
of  Law  and  Chancery.  An  action 
by  the  receiver  of  an  insolvent 
life  insurance  company  to  compel 
a  trustee  to  account  for  assets 
fraudulently  misapplied  by  him, 
involves  a  cause  of  action  of  which 
under  the  old  system,  the  courts 
of  law  and  of  chancery  had  con- 
current jurisdiction,  and  not  one 
which  was  solely  cognizable  by 
the  Court  of  Chancery.  Id. 

18.  Limitation  of  Actions — Code  of 
Procedure,  §  91,  Subd.  1.  When 
an  action  by  the  receiver  of  an  in- 
solvent life  insurance  company  to 
compel  a  trustee  to  account  for 
assets  fraudulently  misapplied  by 
him  is  governed  by  the  former 
Code  of  Procedure/  it  is  subject 
to  the  six  years'  limitation  pre 
scribed  by  subdivision  1  of  section 
91  of  that  Code,  as  an  action  upon 
a  "  liability; "  and  is  barred  by  the 
lapse  of  six  years  between  the 
misapplication  and  the  commence- 
ment of  suit.  Id. 

19.  Attributes  of  Recti rer  of  Life  In- 
su ranee  Com/Hi ny.  The  recei  ver  of 
a  dissolved  insolvent  life  insur- 
ance   company    primarily   repre- 

1  sents  the  company,  as  well  as  all 
persons  interested  in  its  assets,  in- 
eluding    the    policyholders,    and 

I  possesses  whateverVights  the  cor- 
poration possessed  and  might  have 

i     enforced  against  its   trustees  for 

:     misfeasance  in  office.  Id. 

'  20.  Reeeirer  and  Policylwlders —  Mis- 

I      application  of  Rrmrre  by  Trustee. 

Even  if  an  action  brought  by  the 
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receiver  of  a  dissolved  insolvent 
life  insurance  company  to  compel 
a  trustee  to  account  for  misap- 
plied moneys  of  the  reserve  fund 
is  regarded  as  brought  by  him  ex- 
clusively as  the  representative  of 
the  policyholders,  it  is  (if  gov- 
erned by  the  Code  of  Procedure) 
subject  to  the  six  years'  limita- 
tion; and  the  cause  of  action  must 
be  deemed  to  have  accrued  at  the 
misapplication  and  not  at  the  ap- 
pointment of  the  receiver,  where 
the  misapplication  is  the  injury 
which  the  plaintiff  complains  of  as 
accruing  to  the  policyholders.    Id. 

COSTS. 

Extra  Allowance — Code  Civ.  Pro. 
§  8258  —  Foreclosure  of  Mortgage. 
Where  the  chief  purpose  of  an  ac- 
tion to  foreclose  a  mortgage  upon 
both  real  and  personal  property  is 
to  foreclose  a  mortgage  upon  real 
property,  the  limitation  of  two 
hundred  dollars  upon  the  amount 
of  extra  allowance,  contained  in 
subdivision  1  of  section  8253  of 
the  Code  of  Civil  Procedure,  ap- 
plies, although  the  case  is  difficult 
and  extraordinary.  Waterbury  v. 
Tucker  &  C.  C.  Co.  610 


COUNTIES. 
See  Civil  Service,  2. 

COUNTY  CHARGE. 
Ses  National  Guard,  3. 

COUNTY  COURT. 
See  Certiorari,  2. 

COURT  OF  APPEALS. 
See  Appeal,  1,  3,  7,  8,  17-19,  24. 

COURTS. 

See  Appellate  Division. 
County  Court. 
Court  of  Appeals. 
General  Term. 
Justice's  Court. 
Special  Term. 
Supreme  Court. 
Surrogates. 


COVENANT. 

See  Damages,  6,  7. 

Husband  and  Wife,  1,  8 
Municipal  Corporations,  18. 


CRIMES. 

1.  Taking  and  Authentication  of 
Testimony.  Section  204  of  the 
Code  of  Criminal  Procedure,  pro- 
viding for  the  manner  in  which  the 
testimony  shall  be  taken  and 
authenticated,  under  the  proced- 
ure authorized  by  part  IV,  relating 
to  criminal  actions  prosecuted  by 
indictment,  does  not  apply  to  the 
procedure  authorized  by  part  V, 
relating  to  Courts  of  Special  Ses- 
sions and  Police  Courts.  People  v . 
Gilts.  196 

2.  Duty  of  Magistrates  to  Preserve 
Testimony  While  there  is  no 
provision  in  part  V  of  the  Code  of 
Criminal  Procedure  expressly  re- 
quiring it,  it  is  the  duty  of  magis- 
trates to  keep  or  have  kept  under 
their  direction  minutes  of  the  tes- 
timony taken  upon  the  trial  of  the 
cases  therein  provided  for,  to  the 
end  that  their  determinations  as  to 
the  facts  may  be  reviewed  upon 
appeal.  Id. 

3.  Appeal  from  Commitment  of  Chil- 
dren— Return  of  Evidence.  Where, 
however,  on  an  appeal,  under  the 
provisions  of  section  749  of  the 
Code  of  Criminal  Procedure,  from 
a  commitment  of  children  pursuant 
to  the  provisions  of  section  291  of 
the  Penal  Code,  the  affidavit  upon 
which  the  appeal  is  allowed  does 
not  allege  any  errors  with  refer- 
ence to  a  determination  of  the 
facts,  the  evidence  is  not  required 
to  be  returned,  and  the  failure  of 
the  magistrate  to  preserve  it  fur- 
nishes no  ground  for  a  reversal  of 
the  commitment.  Id. 

4.  Unlawful  Practice  of  Medicine  — 
Prior  Conviction  of  Felony  —  Pub- 
lic Health  Law,  A  person  con 
victed  of  a  felony,  whether  before 
or  after  the  passage  of  the  Public 
Health  Law  (L.  1893,  ch.  661,  as 
amended  by  L.  1895,  ch.  398),  is 
within  the  provisions  of  section 
140,  prohibiting  the  practice  of 
medicine  by  any  person  "  who  has 
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ever  been  convicted  of  a  felony," 
and  section  158,  making  such  prac- 
tice by  any  person  "  after  convic- 
tion of  a  felony  "  a  misdemeanor. 
People  v.  Hawker.  284 

5.  Bill  of  Attainder.  A  statute  mak- 
ing it  unlawful  for  persons  pre 
viously  convicted  oi  felony  to 
practice  medicine  does  not  consti- 
tute a  bill  of  attainder.  Id. 

6.  Ex  Post  Facto  Law.  A  statute 
making  it  a  misdemeanor  for  a  per- 
son who  has  been  convicted  of  a 
felony  to  practice  medicine  is  not 
an  ex  post  facto  law  as  applied  to 
one  who  had  been  convicted  before 
its  passage  of  a  felony  not  based 
upon  the  charge  that  he  was  a 
physician  or  practitioner  of  medi- 
cine, and  who  is  not  shown  to  have 
ever  had  any  right  to  practice  the 
profession  of  medicine.  Id. 

Ste  Code  op  Criminal  Procedure. 
Penal  Code. 


DAMAGES. 

1.  Injury  to  Building  by  Water  from 
Canal.  The  amount  of  damages 
recoverable  from  the  state  for  in- 
jury to  a  building  caused  by  leak- 
age of  water  from  a  canal  resulting 
from  negligence  of  the  state,  its 
officers,  agents  and  servants,  can- 
not be  limited  to  the  actual  outlay 
made  by  the  claimant  in  the  par- 
tial restoration  of  the  building, 
but  should  include  the  whole  ex- 
pense necessary  to  restore  the 
building  in  a  reasonable  manner, 
and,  in  addition  thereto,  any  loss 
of  rental  value  during  the  time 
required  to  make  necessary  repara- 
tions.    Slarin  v.  State  of  JV.    Y. 

45 

2.  Claim  against  State.  The  dam- 
ages recoverable  from  the  state  for 
injury  to  a  building  by  leakage 
of  water  from  a  canal  may  include 
the  expense  necessary  to  repair 
the  damages  occasioned  to  the 
building  by  the  water  as  well  as 
the  actual  loss  of  rental  value.  ; 
Connor  v.  State  of  K  Y.  49  , 

3.  Corporations — Negligence  of  Di- 
rectors.   The  damages  which  can 


be  recovered  from  directors  of  a 
corporation  in  an  action  against 
them  by  shareholders  for  negli- 

gence  in  its  management  cannot 
t elude  disbursements  from  its 
treasury,  to  defray  the  expenses 
of  its  new  business  not  yet  estab- 
lished.    Bloom  v.  Mat.  II.  B.  S.  <Sb 


L.  Co. 


114 


4.  Extent  of  Directors'  Liability. 
The  liability  of  directors  of  a  cor- 
poration on  the  ground  of  negli- 
gence extends  only  to  the  dam- 
ages sustained  by  the  corporation 
as  the  natural  and  proximate  re- 
sult of  their  acts  or  omissions,  and 
they  cannot  be  held  liable  in  an 
action  by  stockholders  for  that 
which  represents  no  element  of 
damage  to  the  corporation,  and 
which  could  not  have  been  re- 
covered by  the  corporation  had 
the  action  been  brought  in  that 
form.  Id. 

5.  Anticipated  Liability  of  Stock- 
holders. An  anticipated  statutory 
liability  as  members  of  a  corpora- 
tion, that  has  not  matured  in  any 
judgment,  and  may  never  mature, 
cannot  be  included  in  the  damages 
recoverable  from  directors  of  a 
corporation  for  negligence.       Id. 

6.  Covenant  against  Incumbrances  — 
Damages  for  Breach.  Is  is  the 
general  rule  that  a  grantee  under 
a  deed  containing  a  covenant 
against  incumbrances,  who  has 
not  been  disturbed  in  his  posses- 
sion and  who  has  not  paid  the 
mortgage  or  other  money  lien  on 
the  land,  is  not  entitled,  in  an 
action  for  the  breach  of  the  cove- 
nant, to  recover  more  than  nomi- 
nal damages.  McGuckin  v.  Mil- 
bank.  297 

7.  Breach  of  Covenant  against  In- 
cumbrances —  Recovery  Dependent 
upon  Injury,  A  covenantee 
against  incumbrances,  who  was 
not  bound  to  indemnify  his  gran- 
tees and  to  whose  grantees  the 
benefit  of  the  covenant  did  not 
pass,  is  not  entitled  to  recover,  in 
an  action  for  damages  against  his 
grantor  for  breach  of  the  cove- 
nant by  reason  of  an  outstanding 
mortgage,  in  respect  to  such  por- 
tion of  the  land  as  the  covenantee 
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had  conveyed  for  its  full  value, 
unaffected  by  such  outstanding 
mortgage,  prior  to  the  foreclosure 
of  a  mortgage  executed  by  him- 
self on  the  premises;  but  he  may 
recover  substantial  damages  in 
respect  to  the  portion  of  the  land 
owned  by  him  at  the  time  of  such 
foreclosure,  and  of  the  title  to 
which  he  was  thereby  divested, 
by  showing  that  the  sum  obtained 
therefor  on  the  foreclosure  sale 
was  affected  by  the  outstanding 
mortgage,  to  his  loss.  Id. 

See  Appeal,  1. 
Libel,  2. 
Wiiarveb,  8. 


DECEDENT'S  ESTATE. 

See  Executors  and  Administra- 
tors, 1,  2. 


DEED. 
See  Husband  and  Wipe,  1,  8. 

DE  FACTO  OFFICER. 

See  Constitutional  Law,  8. 
Officers. 

DEVISE. 
See  Will,  1,  4,  5. 

DIRECTORS. 
See  Corporations,  2-4. 

DISBARMENT. 
See  Attorney  and  Client,  7. 

DISMISSAL  OF  COMPLAINT. 
See  Practice. 

DUE  PROCESS  OF  LAW. 

Ave-  Jt'DGMKNT,  8. 


EASEMENTS. 
See  Railroads,  1-3. 

EJECTMENT. 

1.  Ffiectment  against  Tenant  cf  Life 
Tenant  —  Effect  of  Re-entry.  A 
judgment  in  ejectment  against 
one  who  had  no  interest  in  the 
premises,  except  as  a  tenant  un- 
der a  life  tenant  when  the  action 
was  commenced,  and  who  had 
moved  from  the  premises  before 
judgment  was  rendered,  is  with- 
out legal  force  or  effect,  and  he 
is  not  dispossessed  by  the  writ  of 
assistance  or  execution  issued  upon 
the  judgment,  nor  is  the  plaintiff 
in  any  legal  sense  placed  in  pos- 
session by  virtue  thereof,  so  as  to 
hold  adversely  to  a  remainderman 
while  the  life  tenancy  continues. 
Sand  v.  Chvrch.  174 

2.  Effect  on  Remainderman.  Pos- 
session acquired  under  a  judg- 
ment in  ejectment  against  a  life 
tenant  has  no  effect  on  the  rights 
of  a  remainderman.  Id. 

3.  Tenant's  Right  to  Redeem  after 
Ejectment  —  Limitations.  A  re- 
mainderman who  was  not  a  party 
to  an  ejectment  brought  by  a 
landlord  against  the  life  tenant  to 
recover  the  possession  of  the  prop- 
erty for  non-payment  of  rent  is 
not  within  the  six  months'  Statute 
of  Limitations  (2  Rev.  St.  506. 
g§  88,  34),  which  limits  the  ten- 
ant's right  to  redeem,  by  paying 
all  rent  in  arrear,  with  costs,  to 
six  months  after  the  landlord  has 
been  placed  in  possession  under 
the  ejectment  suit.  Id. 

4.  Xature  of  Action  to  Redeem  from 
Ejectment.  An  action  by  a  re- 
mainderman to  redeem  after  a  de- 
fault judgment  in  ejectment  by  a 
landlord  against  a  life  tenant  for 
non-payment  of  rent,  which  is 
within  the  spirit  and  meaning  of 
section  1680  of  the  Code  of  Civil 
Procedure,  does  not  sound  in  tort, 
but,  is  equitable  in  its  nature,  and 
can  be  sustained  without  any 
proof  of  fraud.  Id. 

ELEVATED  RAILROADS, 
See  Railroads,  1-3,  7,  10. 
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EQUITY. 

See  Real  Property,  6. 
Surrogates,  1-3. 


ESTOPPEL. 

See  Lien. 
Trusts,  6. 


EVIDENCE. 

1.  Parol  Variation  of  Written  Agree- 
ment.   The  general  rule  which  ex- 
cludes evidence  of  parol  negotia- 
tions    and    undertakings,    when 
offered  to  contradict  or  substan- J 
tially  vary  the  legal  import  of  a  ! 
written  agreement,  applies  only  in  | 
controversies  between  the  parties 
to  the  instrument.     Uankinson  v. 
Vantine.  20 

2.  Negligence  —  Expert  Evidence. 
Mere  opinions  of  skilled  horsemen, 
who  did  not  see  the  occurrence,  to 
the  effect  that  a  runaway  team 
could  be  guided,  if  not  stopped, 
arc  not  sufficient  to  make  a  case 
for  the  jury  as  to  the  negligence 
of  an  experienced  coachman,  who 
testifies  with  some  corroboration, 
and  without  any  contradiction, 
except  by  such  opinions,  that  he 
kept  his  runaway  team  on  the 
right  side  of  the  road  until  a  curve 
to  the  right  was  reached,  when  all 
his  efforts  could  not  prevent  the 
team  from  going  straight  ahead 
across  the  roadway  and  running 
into  another  team,  where  it  is  also 
shown  that  the  horses,  which  are 
conceded  to  be  gentle,  became  un- 
manageable and  ran  away  through 
fright  caused  by  gravel  or  mud 
thrown  against  one  of  them  by  a 
passing  trotting  horse.  Cadtn-f! 
v.  Arnheim.  1N2 

3.  Check  of  Corjwratitw.  A  cheek 
appearing  on  its  face  to  be  the 
very  instrument  described  iu  the 
complaint  as  the  check  of  a  cor- 
poration, which  is  the  defendant, 
when  signed  by  the  assistant  treas- 
urer, whose  signature  or  authority 
is  not  questioned,  cannot  be  ex- 
cluded from  evidence  on  behalf  of 
the  plaintiff  on  a  merely  general 
objection  specifying  no  grounds 
therefor,  although  it  appears  that 


the  plaintiff  while  president  of  the 
corporation  procured  the  check  to 
be  drawn  for  his  own  benefit  on  a 
claim  for  salary.  Farmer?  L.  <& 
T.  Co.  v.  H.  R.  R.  Co.  251 

4.  Negligence—  Injury  at  Railroad 
Crossing  —  Hearsay  Testimony. 
When,  in  an  action  against  a  rail- 
road company  for  damages  for 
the  death  of  a  person  caused  by 
collision  with  a  train  in  driving 
over  a  street  crossing,  the  neglect 
of  the  flagman  to  give  any  warn- 
ing, and  his  absence  from  his  post, 
are  alleged  as  grounds  of  the  de- 
fendants negligence,  it  is  reversi- 
ble error  to  permit  a  witness  for 
the  plaintiff,  who  was  present  just 
after  the  accident,  to  testify  that 
he  heard  some  of  the  bystanders 
say  that  the  flagman  did  not  at- 
tend to  his  business.  Felska  v. 
N.  Y.  C.  cfe  II.  R.  R.  R.  Co.      339 

5.  Opinion  as  to  Intoxication. 
When,  iu  an  action  for  damages 
for  a  death  alleged  to  have  been 
caused  by  negligence,  the  condi- 
tion of  the  deceased  at  the  time  of 
the  accident  is  material,  a  compe- 
tent witness,  who  had  seen  the 
deceased  on  the  occasion  in  ques- 
tion, and  who  is  able  to  describe 
his  actions,  words  and  conduct, 
may  express  an  opinion  as  to 
whether  he  was  or  was  not  intoxi- 
cated. Id. 

See  Code    of   Criminal    Proced- 
ure 2. 
Contract,  2. 
Judgment.  6. 
Stipulations. 
Tax,  lo. 


EXAMINATION. 
&e  Civil  Service,  4,  5. 


EXECTTOIiS    AND    ADMINIS- 
TRATORS. 

1.  Claims  against  Estate.  The  mere 
silence  on  the  part  of  an  executor 
or  administrator  after  the  pre- 
sentation of  a  claim  under  the 
statute  against  the  decedent's 
estate,  accompanied  by  lapse  of 
time,  will  not  in  any  case  preclude 
the  representative  irom  thereafter 
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contesting    its    validity.      In   re 
Callakan.  820 

2.  Jurisdiction  of  Surrogate  —  Dis- 
puted Claims.  When  a  claim 
against  the  estate  is  disputed  in 
the  account  of  an  executor  or  ad- 
ministrator, the  mere  fact  that  he 
had  maintained  silence  in  respect 
thereto  since  its  presentation,  does 
not  render  the  claim  an  estab- 
lished one  so  as  to  give  the  surro- 
gate jurisdiction  to  decree  its 
payment  on  settlement  of  the 
representative's  account,  under 
section  2748  of  the  Code  of  Civil 
Procedure  as  it  stood  in  1894.     Id. 

8.  Conclusiveness  of  Settlement  of 
Account.  The  effect  given  by 
statute  (Code  Civ.  Pro.  §  2742)  to 
the  judicial  settlement  of  ad- 
ministrators' accounts  cannot  be 
changed  by  a  special  order  of 
an  appellate  court  while  the  settle- 
men  t  remains  unre versed .  Altman 
v.  HofeUer.  408 

4.  Sureties  of  Administrators  and 
Guardians.  The  judicial  settle- 
ment of  an  administrator's  account 
is  conclusive  upon  the  sureties  on 
his  bond;  and  the  same  principle 
applies  to  the  sureties  on  a  guard- 
ian's bond  when  there  has  been  an 
accounting  by  him.  Id. 

5.  Unwarranted  Partial  Reversal 
and  Violation  of  Conclusiveness  of 
Settlement  of  Administrator's  Ac- 
cou  nt.  On  appeal  from  a  j  udgment 
settling  the  accounts  of  adminis- 
trators and  of  a  general  guardian, 
in  an  action  brought  by  a  surety 
on  the  administrators*  bond  to  be 
relieved  from  liability,  the  Gen- 
eral Term  is  not  authorized  to 
affirm  the  judgment  as  to  the 
accounting  defendants  and  at  the 
same  time  reverse  it  as  to  another 
defendant  interested  in  the  ac- 
counting, and  order  that  the 
settlement  of  the  administrators' 
account  shall  be  of  no  force  as 
against  such  defendant  in  the 
further  proceedings  in  the  action. 

Id. 

6.  Exptinse  of  Repairing  Defect  in 
Building  Conveyed  bg  Executors  to 
Testamentary  Trustees.  The  inser- 
tion in  a  judgment  construing  a 
will,  of  permission  to  the  executors  | 


to  convey,  and  to  trustees  to  re- 
ceive property  at  a  value  found 
by  the  court,  does  not  constitute 
an  estoppel  which  will  necessarily 
impose  upon  the  trust  estate,  to 
the  detriment  of  the  income  of  the 
life  beneficiary,  the  amount  paid 
by  the  executors  to  repair  a  struc- 
'  tural  defect  in  a  building,  discov- 
ered after  its  conveyance  to  the 
trustees,  and  constituting  a  mutual 
mistake  of  fact,  unknown  to  the 
parties  and  to  the  court  at  the  ren- 
dition of  the  judgment.  Stevens 
v.  Melcher.  551 

7.  Accounting  in  Equity  —  Executors 
and  Trustees — Expense  of  Repair- 
ing Defect  in  Building.  When  a 
court  of  equity  has  acquired  jur- 
isdiction of  an  account  arising  out 
of  the  estate  of  a  decedent,  between 
executors,  trustees,  a  beneficiary 
under  the  trust,  and  remainder- 
men, it  may  do  equity  between 
the  parties,  and  to  that  end  may 
charge  the  executors,  instead  of 
the  trust  estate,  with  the  expense 
of  repairing  a  structural  defect  in 
a  building  conveyed  by  the  execu- 
tors to  the  trustees  as  part  of  the 
trust  fund,  by  a  deed  without 
covenants  and  which  might  not 
support  an  action  at  law  for  dam- 
ages. Id. 

8.  Rate  of  Interest  to  Beneficiary  of 
Trust.  Where  executors,  on  turn- 
ing over  a  portion  of  a  life  trust 
estate  to  the  trustees,  agree  that 
the  life  beneficiary  of  the  income 
shall  receive  "the  interest  to 
which  she  is  in  law  entitled  on  the 
unpaid  part  of  her  trust  legacy." 
the  executors  are  chargeable  with 
interest  at  the  legal  rate  in  force 
at  the  time  it  accrued .  Id. 

9.  Executor  as  Legatee  —  Appropri- 
ation of  Moneys  Collected  from  Es- 
tate —  Interest.  Where  an  execu- 
tor, who  is  also  a  legatee,  has 
applied  to  his  own  use  money  col- 
lected from  the  estate  by  him  as 
executor,  it  is  proper,  on  an  ac- 
counting, to  compute  the  interest 
upon  the  legacy  until  the  amount 
collected  by  the  legatee  equals  the 
interest,  and  then  credit  it  as  a 
payment  on  the  legacy  ;  and  then 
compute  the  interest*  on  the  bal- 
ance until  another  payment  is  in 
like  manner  so  credited.  Id, 
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10.  Objection  to  Contract  Setting  up 
Trust  Fund— Laches.  The  ob- 
jection, by  the  life  beneficiary  of 
a  testamentary  trust,  on  an  ac- 
counting in  equity,  that  a  con- 
tract, under  which  certain  prop- 
erty was  conveyed  to  the  trustees 
by  the  executors  towards  setting 
up  the  trust  fund,  was,  as  to  such 
property,  in  excess  of  the  powers 
of  the  parties  under  the  will,  is 
too  Jate,  when  it  appears  that  the 
contract  was  entered  into  for  the 
purpose  of  carrying  into  force 
authority  given  to  the  executors 
by  a  judgment  construing  the 
will,  and  that,  after  accepting  the 
conveyance  and  entering  into  pos- 
session, the  trustees  and  bene- 
ficiary had  used  the  property  for 
their  own  benefit  for  nearly 
twenty  years.  Id. 

11.  Executor's  Commissions.  The 
court  may,  on  an  accounting  in 
equity,  properly  disallow  the 
commissions  of  an  executor  who 
has  been  guilty  of  neglect  or  un- 
faith  fulness  in  the  discharge  of  his 
duties.  Id. 

12.  Executor  Beneficially  of  Trust  — 
Trustee's  Commissions.  When  the 
trustee  of  a  legacy,  of  which  the 
executor  is  the  life  beneficiary,  is 
allowed  commissions  upon  the 
corpus  of  the  fund  received  by 
him,  he  may  properly  be  denied 
commissions  upon  moneys  of  the 
estate  paid  over  by  the  executor, 
as  such,  to  himself  as  beneficiary 
of  the  legacy.  la. 

See  Surrogates,  3. 


EXPERT  TESTIMONY. 

See  Evidence,  2. 

EXEMPTION. 
See  Civil  Service,  6,  9,  10. 

EXTRA  ALLOWANCE. 
See  Costs. 

FALSE  IMPRISONMENT. 
Sre  Constitutional  Law,  7. 


FINDINGS  OF  FACT. 
See  Appeal,  8,  19-21. 

FIRE  INSURANCE. 
See  Insurance,  1,  2. 

FORECLOSURE. 

See  Mechanics'  Lien,  8,  5. 
Mortgage,  5. 

FOREIGN  CORPORATION. 
See  Corporations,  1. 

FOREIGN  JUDGMENT. 
See  Judgment,  2,  4-6. 

FOREST  COMMISSION. 

1.  Continuous  Body.  The  forest  com- 
mission has  been  a  continuous 
body  since  its  creation  under  chap- 
ter 283  of  the  Laws  of  1885,  and 
proceedings  instituted  by  it  may 
be  prosecuted  and  defended  to 
final  effect,  the  same  as  if  the  act 
of  1885  hud  not  been  repealed. 
People  ex  rel.  v.  Campbell.  51 

2.  As  Relator.  The  forest  commis- 
sion, as  relator  in  a  writ  of  certio- 
rari sued  out  in  the  name  of  the 
state,  is  not  required  to  act  in  the 
names  of  the  individual  members 
composing  it.  Id. 

See  Certiorari,  1. 

FORMER  ADJUDICATION. 
See  Judgment.  1. 

FRAMED  ISSUES. 
See  Mechanics'  Likn,  5. 

FRANCHISE. 
Ste  Tax,  ld-18. 
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FRAUD. 
See  Vendor  and  Purchaser,  1,  3. 

GAMBLING. 

See  Constitutional  Law,  1-4. 
Gaming,  1-3. 
Lotteries. 

GAMING. 

1.  Betting  on  Horse  Races  —  L.  1895, 
Ch.  570,  §  17  —  Penalty.  The 
making  or  recording  by  a  person 
upon  a  race  course  authorized  by, 
or  entitled  to  the  benefits  of,  chap- 
ter 570,  Laws  of  1895,  of  a  bet 
upon  a  horse  race  taking  place 
thereon,  even  if  it  be  denominated 
book  making,  is  subject  to  the  ex- 
clusive peualtv  of  forfeiture  of 
the  amount  of  the  bet,  to  be  re- 
covered in  a  civil  action,  pre- 
scribed by  section  17  of  the  act, 
and  consequently  is  excepted  from 
the  provisions  of  section  351  of 
the  Penal  Code,  provided  such 
making  or  recording  are  not  ac- 
complished by  any  of  the  acts 
specifically  excepted  in  said  sec- 
tion 17.  People  ex  rel.  Sturgis  v. 
Fallon.  1 

2.  Bookmaking  —  Poolstlling.      The 
conducting  of    horse   races  by  a 
racing  association   for   premiums 
or   stakes,  in  the  usual  way  and 
under  the  rules  generally  adopted  , 
by  racing  associations,  does   not  I 
render  its  officers  guilty  of  cither  j 
bookmaking  or  poolsclling.     Pro-  ' 
pie  <'.r  rcl.  Lawrence  v.  Fallon.     13  , 

3.  Racing  for  Prize*  not  Gambling. 
The  offering  or  paying,  by  a  racing  j 
association,  of  premiums  or  prizes  I 
to  the  successful  horses,  out  of  its 
general  funds,  to  which  the  horse 
owners  participating  in  the  races 
have  contributed  by  payments 
into  the  general  treasury  *of  the 
association,  constituting  a  part  of  , 
its  general  assets  for  the  time 
being,  subject  only  to  the  obliga- 
tion of  the  association  to  pay  the 
amount  of  the  several  prizes,  does 
not  constitute  gambling  within 
the  provisions  of  the  Constitution 
(Art.  1.  £  \)\  which  forbid  lotteries, 


poolselling,  bookmaking  and  every 
other  kind  of  gambling.  Id. 


GENERAL  TERM. 
See  Appeal,  5,  7,  8,  10. 

GUARDIAN. 

See  Executors  and  Administra- 
tors, 4. 

HEARSAY. 
See  Evidence,  4. 

HEIR8. 
See  Will,  4,  5. 

HIGHWAYS. 

See  Appeal,  15. 

Municipal  Corporations,  6. 

HORSE  RACING. 

See  Constitutional  Law,  1-4. 
Gaming,  1-3. 
Lotteries. 

HUSBAND  AND  WIFE. 

1.  Covenants  of  Husband  in  Deed  of 
Wife' 8  Property.  The  rule  that 
the  covenant  of  a  stranger  to  the 
title  is  personal  to  the  covenantee 
and  incapable  of  t  rausmission  by 
a  mere  conveyance  of  the  land 
applies,  in  the  absence  of  special 
facts  and  circumstances,  to  cove- 
nants of  a  husband  in  a  deed  by 
his  wife  of  her  own  land,  joined 
in  by  him.     Mygatt  v.  Coe.        457 


Possession  of  Realty 

n.      When     possession     of 


Married 

Woman. 

realty,  to  which  she  holds  the 
legal  title,  ha,s  been  once  deliv- 
ered to  a  married  woman,  it  is  not 
lost  or  impaired  (in  the  absence 
of  any  question  of  fraud)  by  per- 
mitting her  husband  to  exercise 
acts  of  care,  management  or 
agency  with  respect  to  the  prop- 
erty, or  by  his  occupancy  of  it. 
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as  head  of   the  family,   for  the 
family  residence.  Id. 

8.  Absence  of  Possession  in  Husband 
—  Covenants  in  Deed.  The  facts 
that  the  sale  of  realty  in  the  pos- 
session of  a  married  woman  hold- 
ing the  legal  title  was  negotiated 
by  her  husband,  and  that  be  exe- 
cuted a  written  contract  of  sale  in 
his  own  name  and  delivered  their 

i'oint  deed,  receiving  a  check  to 
lis  own  order  for  a  part  of  the 
purchase  money  and  taking  back 
a  bond  and  mortgage  running  to 
his  wife  for  the  balance,  do  not 
prove,  as  against  the  terms  of  the 
deed  and  testimony  of  the  hus- 
band disclaiming  any  interest  in 
the  property,  that  the  wife  had 
surrendered  to  her  husband  pos- 
session or  any  interest  in  the  land 
sufficient  to  carry  his  covenants 
of  warranty  and  quiet  enjoyment 
down  through  successive  convey- 
ances to  remote  grantees.  Id. 

See  Will,  2. 


IMPROVEMENTS. 

See  Partition,  1 ,  2. 
Trusts,  5,  10. 


INCUMBRANCES. 
See  Damages,  6,  7. 

INSOLVENT    CORPORATIONS. 
See  Corporations,  16-20. 

INSURANCE. 

1.  Fire  Insurance  —  Insurable  In- 
tercut —  Incomplete  Bu  tidings.  The 
owner  in  fee,  who  is  in  posses- 
sion of  land  on  which  incomplete 
buildings  are  in  course  of  construc- 
tion under  a  contract  binding  the 
contractor  to  furnish  the  materials 
and  complete  the  buildings  (above 
the  foundations)  within  a  time 
specified  which  has  not.  yet  ex- 
pired, for  a  specified  sum  payable 
after  their  completion,  has  an  in- 
surable interest  to  the  whole  value 
of  the  buildings,  although  in  ease 
of  their  destruction  by  tire  before 

86 


completion  he  may  not  be  bound 
to  pay  the  contractor  for  the  work 
done*  or  materials  supplied,  and 
the  contractor  may  remain  bound 
by  the  contract.  Foley  v.  M.  & 
B.  F.  Ins.  Co.  131 

.  Insurers'  Liability  —  Effect  of 
Owner's  Remedy  against  Third  Per- 
son. The  liability  of  an  insurer 
for  buildings  destroyed  by  fire  is 
not  affected,  in  the  absence  of  any 
exemption  in  the  policy,  by  the 
fact  that  they  cost  the  owner  noth- 
ing, or  that  he  may  compel  another 
person  to  replace  them  without 
expense  to  bim,  or  that  he  may 
recover  his  loss  by  resort  to  a  con- 
tract liability  of  a  third  person. 

Id. 
See  Corporations,  17-20. 
Trusts,  8. 


INTEREST. 
See  Trusts,  9. 

INTOXICATION. 
See  Evidence,  5. 

INVESTMENT. 
See  Trusts,  4,  5. 

JUDGE. 
See  Constitutional  Law,  5,  9. 

JUDGMENT. 

1.  Former  Adjudication.  The 
record  of  a  former  judgment  be- 
tween the  same  parties,  in  which 
the  same  question  was  involved 
and  determined,  is  a  bar  or  eon- 
elusive  evidence  in  a  subsequent 
action  upon  the  question  so  in- 
volved and  decided  ;  but  it  must 
appear  that  the  court  in  the  first 
action  had  jurisdiction.  Ward  v. 
Boyce.  191 

2.  Judgment  of  Sister  State — Trus- 
tee Process.  The  judgment  of  a 
court  of  a  sister  state  recovered 
upon  trustee  process  or  attach- 
ment proceedings    in  which  the 
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defendant  is  not  personally  served 
with  process  and  does  not  appear, 
is  effectual  onlv  to  bind  such 
property  of  the  debtor  as  is  found 
within  the  jurisdiction.  Id. 

8.  Due  Process  of  Law  —  Proceeding 
in  Rem.  To  constitute  due  pro- 
cess of  law  in  a  proceeding  in 
rem,  whereby  a  party  may  be  de- 
prived of  his  property  'without 
Eersonal  service  of  process  upon 
im,  or  voluntary  appearance, 
the  ra  must  be  seized  or  attached, 
or  at  least  must  be  within  the 
jurisdiction.  Id. 

4.  Judgment  Authorized  by  Statute  — 
Faith  and  Credit  in  Other  State. 
In  order  to  entitle  a  judgment, 
authorized  by  statute,  to  full 
faith  and  creait  in  another  juris- 
diction, it  must  appear  tliat  the 
statute  contemplated  a  judicial 
proceeding  which  constitutes  due 
process  of  law.  Id. 

5.  Judgment  on  Trustee  Process — 
Effect  on  Note  Held  by  Non-resi- 
dent. The  owner  of  a  note  who 
resides  in  this  state  is  not  bound 
by  a  judgment  of  a  justice  of 
the  peace  in  Vermont  on  a  trus- 
tee process  adjudging  a  recovery 
upon  the  note  in  favor  of  a  cred- 
itor of  the  owner's  husband,  where 
judgment  by  default  was  first 
rendered  against  the  husband  for 
his  debt,  without  service  of  any 
kind  upon  the  non-resident  hus- 
band or  wife,  or  any  proof  that 
she  had  any  property  or  credits 
within  the  state  or  Vermont, 
although,  after  disclosure  by  the 
maker  of  the  note  as  trustee,  she 
was  personally  served  in  that 
state  with  a  citation  to  show 
cause  why  the  note  should  not  be 
applied  upon  the  judgment,  but 
did  not  appear,  since  the  final  pro- 
ceeding of  which  she  had  notice 
rested  upon  the  prior  judgment 
which  was  void  for  want  of  juris- 
diction. Id. 

6.  Judgment  as  Evidence  —  Extrinsic 
Proof  of  Facts  Determined.  The 
fact  that  plaintiff  was  not  the 
owner  of  a  note  at  the  com- 
mencement of  the  action  thereon 
is  not  proved  by  the  record  of 
proceedings  subsequently  com- 
menced   in  a  Justice's   Court  in 


another  state,  which  contains  no 
pleadings  to  show  the  actual  issue, 
nor  any  findings  to  show  that  the 
fact  now  in  question  was  litigated 
or  determined  when  it  is  not  aided 
bv  extrinsic  proof  on  this  point, 
although  it  shows  that  judgment 
was  rendered  for  a  recovery  on 
the  note  in  favor  of  a  creditor  of 
the  husband  of  the  present  plain- 
tiff, and  providing  that  the  maker 
should,  upon  payment  to  him,  be 
released  and  discharged  from  all 
liability  on  the  note.  Id. 

7.  Situs  of  Note — Jurisdiction  in 
Trustee  Process.  A  note  held  by 
a  non-resident  which  is  payable 
where  he  resides  has  its  situs 
there,  and  is  in  no  sense  property 
of  the  debtor,  or  within  the  power 
of  the  courts  at  the  debtor's  resi- 
dence for  the  purpose  of  making 
anv  decree  in  trustee  process 
affecting  its  title  or  ownership. 

See  Trusts,  6. 


JURISDICTION. 

See  Corporations,  17. 

Executors   and   Administra- 
tors, 2. 
Surrogates,  1-8. 


JURY  TRIAL. 
See  Mechanics*  Lien.  4. 

JUSTICE'S  COURT. 
See  Appeal,  18. 

LABOR  ASSOCIATIONS. 
See  Associations,  1-3. 

LACHES. 
See  Trusts,  11. 

LANDLORD  AND  TENANT. 
See  Ejectment,  8, 4. 

LlKN. 

Mechanics'  Lien,  1,  a. 
Partition,  1. 
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LEASE. 

See  Municipal  Corporations,  8. 
Tax,  16,  18. 
Wharves,  1. 


LEGATEES. 

See  Executors  and  Administra- 
tors, 9. 


LEGISLATURE. 

See  Constitutional  Law,  1,  2. 
Corporations,  12. 


LESSOR  AND  LESSEE. 

See  Lien. 

Mechanics'  Lien,  1,  2. 
Partition,  1. 


LIBEL. 

1.  Charge  to  Jury.  An  instruction 
to  the  jury  in  an  action  for  libel 
that  punitive  damages  cannot  be 
awarded  unless  defendants  were 
moved  by  actual  malice,  but  that 
the  jury  may  find  actual  malice 
if  defendants  failed  to  make  any 
investigation  as  to  the  truthful- 
ness of  the  charge,  will  not  war- 
rant the  reversal  of  a  judgment 
for  the  plaintiff  where  the  entire 
charge  was  most  favorable  to  de- 
fendants, and  disclosed  repeated 
statements  that  there  was  no  ac- 
tual malice  on  the  part  of  the  de- 
fendants, and  that  if  they  were  to 
be  held  liable  it  was  by  reason  of 
implied  malice  for  a  reckless  and 
negligent  publication  of  the  libel. 
Smith  v.  Matthews.  152 

2.  Damages.  Punitive  damages  for 
libel  are  not  limited  to  cases  of 
actual  malice,  but  may  be  awarded 
for  a  libel  recklessly  or  carelessly 
published,  as  well  as  one  induced 
by  personal  ill-will.  Id. 


LIEN. 

Lien  by  Estoppel  —  Insufficiency  of 
Facts.  A  lien  for  labor  and  ma- 
terials   furnished    in     altering    a 


building  for  a  lessee  in  occupation 
without  any  sufficient  consent  on 
the  part  of  the  owner  to  support  a 
lien  under  the  statute,  cannot  be 
sustained  in  equity  upon  the 
ground  that  a  consent  to  make 
alterations  at  the  lessee's  own  ex- 
pense, given  by  the  owner  to  the 
lessee,  provided  that  the  owner 
should  have  the  benefit  of  altera- 
tions at  the  expiration  of  the  lease, 
where  the  original  lease  con- 
tained the  same  provision,  and 
the  lienor  knew  that  his  employer 
was  not  the  owner  of  the  build- 
ing, and  is  not  shown  to  have 
been  influenced  by,  or  to  have 
known  of,  the  consent  given  bv 
the  owner  to  the  lessee,  and  it 
does  not  appear  that  the  altera- 
tions were  made  with  the  knowl- 
edge of  the  owner  or  that  they 
will  be  an  actual  benefit  to  the 
owner.    Hankinson  v.  Vantine.  20 

See  Attorney  and  Client,  2-6. 


LIFE  INSURANCE. 
See  Corporations,  17-20. 

LIFE  TENANT. 

See  Ejectment,  1-4. 
Real  Property,  2. 

LIMITATION  OF  ACTIONS. 

1.  Code  of  Procedure,  §  91,  Subd.  1. 
When  an  action  by  the  receiver  of 
an  insolvent  life-insurance  com- 
pany to  compel  a  trustee  to  ac- 
count for  assets  fraudulently  mis- 
applied by  him  is  governed  by  the 
former  Code  of  Procedure,  it  is 
subject  to  the  six  years'  limitation 
prescribed  by  subdivision  1  of  sec- 
tion 91  of  that  Code,  as  an  action 
upon  a  "  liability;"  and  is  barred 
by  the  lapse  of  six  years  between 
the  misapplication  and  the  com- 
mencement of  suit.  Mason  v. 
Henry.  529 

2.  Code  of  Civil  Procedure,  §  382, 
Subd.  1.  The  distinction  is  to  be 
observed  that  while  subdivision  1 
of  the  six  years'  Statute  of  Limi- 
tations in  the  Code  of  Procedure 
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(§  91)  had  reference  to  an  action 
upon  either  a  contract,  or  an  obli- 
gation, or  a  liability,  the  corre- 
sponding; subdivision  in  the  Code 
of  Civil  Procedure  (§  882),  has  ref- 
erence to  an  action  upon  an  obli- 
gation or  liability  founded  upon 
contract.  Id. 

3.  Receiver  and  Policyholders  —  Mis- 
application of  Reserve  by  Trustee. 
Even  if  an  action  brought  by  the 
receiver  of  a  dissolved  insolvent 
life  insurance  company  to  compel 
a  trustee  to  account  for  misapplied 
moneys  of  the  reserve  fund  is  re- 
garded as  brought  by  him  exclu- 
sively as  the  representative  of  the 
policyholders,  it  is  (if  governed  by 
the  Code  of  Procedure)  subject  to 
the  six  years'  limitation;  and  the 
cause  or  action  must  be  deemed 
to  have  accrued  at  the  misapplica- 
tion and  not  at  the  appointment  of 
the  receiver,  where  the  misappli- 
cation is  the  injury  which  the 
plaintiff  complains  of  as  accruing 
to  the  policyholders.  Id. 

4.  Suspension  of  Statute  of  Limita 
tions  —  Burden  of  Proof  When 
an  answer  sets  up  the  Statute  of 
Limitations,  the  burden  is  cast 
upon  the  plaintiff  of  proving  how 
the  running  of  the  statute  has  been 
suspended,  as,  by  the  non-discov- 
ery of  fraud.  Id. 

See  Ejectment,  3. 


LIMITED  PARTNERSHIP. 
&«Tax,  1. 

LOTTERIES. 

Horse  Ricing  not  a  Lottery  —  L. 
1895,  Ch.  570.  The  conducting, 
by  a  racing  association  organized 
under  chapter  570,  Laws  of  1895, 
of  horse   races   for  premiums  or 


stakes  consisting  of  a  definite  sum 


payable  by  the  association  out  of 
its  general  funds,  without  regard 
to  the  amount  of  the  entrance  fees 
paid  by  the  competitors,  does  not 
constitute  a  lottery,  within  the 
meaning  of  that  term  as  defined 
by  the  Penal  Code.  People  ex  rel. 
Late  re  nee  v.  Fallon.  12 


I 


MAGISTRATES. 

See  Code   of  Criminal  Proced- 
ure, 2. 


MANDAMUS. 
See  Civil  Service,  11. 


MANUFACTURING  CORPORA- 
TION. 

See  Corporations,  6. 


MARKETABLE  TITLE. 

See  Specific  Performance. 
Trusts,  1,  2. 


MASTER  AND  SERVANT. 

1.  Appointment  by  New  York  Aq\tt- 
diwt  Commissioners  —  Implied  Con- 
dition. An  appointment  of  an 
inspector,  by  the  aqueduct  com- 
missioners of  the  city  of  New 
York,  pursuant  to  the  provisions 
of  chapter  490,  Laws  of  1883,  and 
its  amendments,  is  subject  to  the 
implied  condition  that  when  the 
work  gives  out  his  connection  with 
it  will  terminate.  McNamara  v. 
Mayor,  etc.,  N.  Y  228 

2.  Notice  of  Discharge.  No  particu- 
lar form  of  words  is  necessary  to 
effect  the  discharge  of  an  employee 
at  will.  Notice  that  his  services 
are  no  longer  needed  is  sufficient. 

Id. 

3.  Suspension  Equivalent  to  Dis- 
charge. Notice  of  a  suspension 
without  payunt.il  such  time  as  his 
services  might  be  required,  is  suf- 
ficient to  discharge  an  inspector 
of  masonry  appointed  by  the 
aqueduct  commissioners  of  the 
city  of  New  York  pursuant  to  the 
provisions  of  chapter  490,  Laws 
of  1883,  and  the  various  amend- 
ments thereof.  Id. 


MEASURE  OF  DAMAGES. 

See  Damages,  1-7. 
Wharves.  3. 
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MECHANICS'  LIEN. 

1.  Alteration  of  Building  by  Occu- 
pant —  Consent  of  Owner.  The  re- 
quirements of  the  Mechanics'  Lien 
Law,  as  to  the  consent  of  the 
owner  of  a  building  to  the  per- 
formance of  labor  or  furnishing 
materials  by  a  lieuor  in  altering 
the  building  on  the  employment 
of  the  occupant,  are  not  met  by  a 
mere  general  agreement,  which  is 
unknown  to  the  lienor,  that  the 
occupant  may  make  alterations  at 
his  own  expense;  but  the  statute 
requires  either  that  the  owner  shall 
expressly  consent  to  the  particu- 
lar alteration  made,  or  that,  with 
a  knowledge  of  the  particular  ob- 
ject for  which  they  are  employed, 
he  acquiesces  in  the  means  adopted 
for  that  purpose.  Hankinson  v. 
Vantine.  20 

2.  Alteration  of  Leased  Building  by 
Lessee — Consent  of  Owner  Essen- 
tial to  lien  of  Materialman .  Where 
a  lease  of  a  building  provides  that 
the  lessee  shall  not  make  any  alter- 
ations without  the  consent  of  the 
owner,  under  penalty  of  forfeiture, 
a  mere  general  consent  of  the 
owner  that  the  lessee  in  occupa- 
tion may  make  alterations  at  his 
own  expense  does  not  constitute  a 
consent  by  the  owner  that  a  third 
party  shall  furnish  labor  or  mate- 
rials for  the  alterations,  so  as  to 
make  such  labor  and  materials  the 
basis  of  a  mechanic's  lien  upon  the 
building,  especially  in  the  absence 
of  any  notice  or  knowledge  on  the 
part  of  the  owner  from  which  such 
consent  can  be  implied.  Id. 

3.  Action  to  Foreclose,  Triable  With- 
out Jury.  The  character  of  an 
action  to  foreclose  a  mechanics' 
lien,  as  a  suit  in  equity  triable  by 
the  court  without  a  jury,  is  not 
changed  by  the  release  of  the 
realty  from*  the  lien  by  the  sub-  1 
stitution,  before  trial,  of  money 
deposited  in  court,  nor  by  the 
substitution  of  personal  responsi-  | 
bility  in  place  of  the  money. 
Schillinger  C.  Co.  v.  Arnott.      584 

4.  Constitutionality  of  Mechanics'  < 
Lien  Law  of  1885  —  Trial  by  Jury.  \ 
The  fact,  that  at  the  time  of , 
the  adoption  of  the  provision  of  | 
the  Constitution  of  1846  (Art.  1,  | 


§  2),  that  "  the  trial  by  jury  in  all 
cases  in  which  it  has  been  hereto- 
fore used  shall  remain  inviolate 
forever,"  there  was  in  force  a 
Mechanics'  Lien  Law  (L.  1844, 
ch.  220)  which  provided  for  trials 
as  in  actions  of  assumpsit,  does 
not  invalidate  the  Mechanics'  Lieu 
Law  of  1885  (Ch.  842),  which  pro- 
vides that  actious  thereunder  shall 
be  tried  in  the  same  manner  as 
actions  for  the  foreclosure  of 
mortgages.  Id. 

5.  Framed  Issues  —  Code  Civ.  Pro. 
§  823.  The  remedy  of  a  party 
who  desires  a  jury  trial  upon 
issues  of  fact  in  an  action  to  fore- 
close a  mechanics'  lien  is  to  ap- 
ply to  the  court  to  frame  issues, 
under  section  823  of  the  Code  of 
Civil  Procedure.  Id. 


MEDICINE  (PRACTICE  OF). 
See  Crimes,  4-6. 

MERGER. 
See  Mortgage,  3. 

MILITARY  CODE. 
See  National  Guard,  1,  3. 

MILITIA. 
See  National  Guard,  2. 

MISDEMEANOR. 
See  Crimes,  4.  6. 

MORTGAGE. 

.  Assignee  of  Mortgage  —  Subsequen  t 
Purchaser  of  Land  from  Mortgagee. 
The  assignee  of  a  recorded  mort- 
gage upon  real  estate  which  was 
conveyed  by  the  mortgagor  to  the 
mortgagee  after  an  assignment  of 
the  mortgage,  has  a  valid  lien  as 
against  a  purchaser  of  the  land 
from  the  mortgagee  who  took 
without  notice  of  the  assignment, 
notwithstanding  the  conveyance 
to  the  mortgagee  as  well  as  the 
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conveyance  from  the  mortgagee 
to  the  purchaser  were  recorded 
before  the  assignment  was  placed 
on  record.     Curtis  v.  Moore.     159 

2.  Record  of  Assignment  of  Mortgage 
— for  What  Xecessary.  One  who 
purchases  land  from  a  mortgagee 
thereof,  when  the  mortgage  is  on 
record,  without  making  inquiry  or 
requiring  the  production  of  the 
mortgage  or  of  the  note  which  it 
was  given  to  secure,  is  not  a  bo?ia 
fide  purchaser  as  against  a  prior 
assignee  of  the  mortgage,  although 
the  assignment  was  not  recorded, 
since  it  is  not  necessary  to  record 
an  assignment  of  a  recorded  mort- 
gage as  against  a  subsequent  pur- 
chaser of  the  mortgaged  premises, 
but  only  as  against  a  subsequent 
purchaser  of  the  mortgage  itself. 

Id, 

8.  Merger  —  of  Mortgage  in  Title  to 
Land.     A  mortgage  is  not  merged  , 
in  the  title  to  land  when  the  mort- 1 
gagee  obtains  the  title  after  he  has  ' 
assigned  the  mortgage.  Id.  \ 

4.  Secret  Agreement  for  Trust  — Ef-\ 
feet  on  Recorded  Mortgage.  An  as- 
signee of  a  recorded  mortgage, 
which  contains  a  recital  that  it  is 
given  to  secure  payment  of  a  part 
of  the  purchase  money  for  the 
premises,  is  unaffected  by  a  secret 
agreement  between  the  mortgagee 
and  mortgagor  that  the  latter  shall 
hold  the  premises  in  trust  for  the 
mortgagee.  Id. 

5.  Foreclosure  —  Extra  Allowance  — 
Code  Civ.  Pro.  %  3253.  Where  the 
chief  purpose  of  an  action  to  fore- 
close a  mortgage  upon  both  real 
and  personal  property  is  to  fore- 
close a  mortgage  upon  real  prop- 
erty, the  limitation  of  $200  upon 
the  amount  of  extra  allowance, 
contained  in  subdivision  1  of  sec- 
tion 3253  of  the  Code  of  Civil  Pro- 
cedure, applies,  although  the  case 
is     difficult    and    extraordinary. 

Watevbury  v.  Tucker  &  C.  C.  Co. 

610 

MUNICIPAL  CORPORATIONS. 

1.  Munieijtfil  Employment  —  Confi- 
dential Relation,  A  confidential 
relation,  between  an  appointing 
officer  and  his  subordinate,  exists 


within  the  meaning  of  Laws  of 
1888,  chapter  119,  section  1,  as 
amended  by  chapter  577,  Laws  of 
1892,  when  an  officer,  upon  whom 
the  statute  casts  a  duty  involving 
skill  and  integrity,  and  a  liability 
either  personal  or  on  the  part  of 
the  municipality  which  he  repre- 
sents, intrusts  the  discharge  of  the 
duty  to  the  subordinate.  People 
ex  rel.  v.  Palmer.  217 

2.  Obstruction  in  Street.  In  order 
to  charge  a  municipality  for  an 
injury,  happening  to  a  third  per- 
son using  a  street,  from  an  un- 
lawful obstruction  placed  therein 
by  a  stranger  without  authority, 
it  must  appear  that  it  had  notice, 
express  or  implied,  of  the  exist- 
ence of  the  obstruction  before  the 
accident,  and  that  a  reasonable 
time  had  elapsed,  subsequent  to 
the  notice  and  before  the  injury, 
during  which  it  could  have  abated 
the  nuisance.  Farley  v.  Mayor, 
etc.,  N.    Y.  222 

8.  Notice.  The  knowledge  of  police- 
men on  duty,  of  the  unlawful 
practice  of  the  owner  of  a  truck 
in  leaving  it  in  the  roadway  at 
night  is  chargeable  to  the  city, 
after  the  lapse  of  a  reasonable 
time  to  enable  them  to  communi- 
cate the  information  to  their  su- 
periors. Id. 

4.  Rapid  Transit  Acts  —  Constitu- 
tionally. The  Rapid  Transit  Acts 
(L.  1894,  ch.  752;  L.  1895,  ch.  519, 
amending  L.  1891,  ch.  4),  which 
authorize  cities  of  over  one  million 
inhabitants  to  construct  railroads 
therein  which  shall  be  deemed 
public  highways,  at  their  own  ex- 
pense, if  so  determined  by  the 
vote  of  a  majority  of  the  electors, 
and  to  issue  bonds  in  payment 
therefor,  are  not  violative  of  the 
Constitution.  Sun  P.  <fc  P.  Assn. 
v.  Mayor,  etc.,  K  T.  257 

5.  Constitution,  Art.  8,  §  10—  City 
Purpose.  To  constitute  a  "city 
purpose,"  within  the  meaning  of 
the  provision  of  the  Constitution 
(Art.  8,  §  10)  which  prohibits  cities 
from  incurring  any  indebtedness 
except  for  a  city  purpose,  the  pur- 
pose must  be  necessary  for  the 
common  good  and  general  welfare 
of  the  people  of  the  municipality, 
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sanctioned  by  its  citizens,  public 
in  character  and  authorized  by  the 
legislature.  Id. 

6.  Railroads  —  Highways.  Railroads 
are  highways,  and  as  such  may 
properly  be  deemed  to  be  for  a 
municipal  purpose,  when  con- 
structed by  a  municipality.       Id. 

7.  Railroads —  City  Purpose.    Rail- 
roads,  being    necessary    for   the  j 
common  welfare  of  the  people,  I 
required  for  their  use  and  public  I 
in  character,  are  for  a  "  city  pur- 1 
pose,"  within  the  meaning  bf  the  ; 
Constitution,  when  authorized  by  ' 
the  legislature  and  constructed  and 
owned  by  the  city  in  whose  terri- 
tory they  are  located.  Id. 

8.  Constitution,  Art.  8,  §  10  —  Loan 
of  Municipal  Credit.     The  Rapid 
Transit  Acts,  which  provide  that 
in  case  a  railroad  shall  be  con- 
structed by  a  city,  and  at  its  ex- 
pense, bonds  of  the  city  shall  be 
issued  to  pay  therefor,  do  not  con- 
travene the  provision  of  the  Con- 1 
stitution  (Art.  8,  §  10)  which  for- 1 
bids  the  loaning  by  a  municipality 
of  its  credit  to  or  in  aid  of  any  ' 
individual,  association  or  corpora- , 
tion,  in  that  the  acts  provide  for  ' 
leasing  the  road  for  operation  by 
the  lessees,  but  not  in  perpetuity. 

Id. 

9.  Idem.  The  provision  of  the  Con- 
stitution (Art.  8,  §  10),  that  "no 
county,  citv,  town  or  village  shall 
hereafter  give  any  money  or  prop- 
erty, or  loan  its  money  or  credit  to 
or  ra  aid  of  any  individual,  associ- 
ation or  corporation,  or  become 
directly  or  indirectly  the  owner 
of  stock  in,  or  bonds  of,  any 
association  or  corporation,"  was 
not  intended  to,  and  does  not,  pro- 
hibit municipalities  from  con- 
structing their  own  roads  and  pay- 
ing therefor,  when  necessary  and 
authorized  by  the  legislature,  and 
d«»es  not  apply  to  a  railroad  con 
structed  or  owned  by  a  munici- 
pality, or  affect  the  character  of 
the  use  or  the  purpose  for  which  j 
it  was  constructed.  Id.  . 

10.  Constitution,  Art.  3,  §  18  —  Rail-  I 
roads.  The  provision  of  the  Con-  ■ 
stitution  (Art.  3,  §  18)  which  ■ 
prohibits  the  legislature  from  pass- 1 


ing  a  private  or  local  bill  grant- 
ing to  any  corporation,  association 
or  individual  the  right  to  lay 
down  railroad  tracks,  does  not 
apply  to  a  grant  to  a  municipality. 

11.  Construction  of  Railroad  by  City 
of  New  York.  In  view  of  the  con- 
ditions of  travel  in  the  city  of 
New  York,  the  proposed  construc- 
tion by  the  city,  at  its  own  ex- 
pense, of  a  railroad,  under  the 
Rapid  Transit  Acts,  on  the  failure 
of  private  enterprise  and  capital 
to  intervene,  is  necessary  for  the 
welfare  of  the  people*  and  re- 
quired by  them,  is  public  in  char- 
acter, and  authorized  by  constitu- 
tional legislation,  and,  hence,  is 
for  a  "city  purpose"  and  should 
be  restrained. 


not 


Id. 


12.  Ordinances.  Municipal  ordi- 
nances passed  in  pursuance  of  au- 
thority from  the  legislature  have 
the  force  of  law  and  are  as  obli- 
gatory as  if  enacted  by  the  legis- 
lature itself.  City  of  Bvffalo  v. 
2V".  Y.,  L.  E.  &W.R.R.  Co.    276 

18.  Regulation  of  Speed  of  Railroad 
Trains.  A  regulation,  by  ordi- 
nance, which  requires  railroad 
trains  to  cross  the  streets  of  a 
populous  city  at  a  rate  of  speed 
not  to  exceed  six  miles  per  hour, 
is  a  reasonable  one  on  its  face.    Id. 

14.  Exception  from  Regulation.  An 
exception  from  a  municipal  ordi- 
nance regulating  the  speed  of 
railroad  trains  in  crossing  streets 
is  not  unfair,  discriminating  or 
unreasonable,  as  matter  of  law. 
where  it  prevents  inconvenience 
to  the  public,  as,  by  exempting 
from  the  restriction  local  passen- 
ger trains,  upon  a  belt  line  operated 
For  the  convenience  of  local  traffic 
at  a  special  fare  fixed  by  statute, 
while  operative  against  all  other 
trains.  Id. 

15.  Action  for  Penalty —  Defense. 
It  is  no  defense  to  an  action  for  a 
penalty  under  a  municipal  ordi- 
nance *  regulating  the  speed  of 
railroad  trains,  for  the  defendant 
company  to  show  that  other  com- 
panies are  violating  the  ordinance 
and  are  not  prosecuted.  Id. 
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16.  Ordinance  Requiring  Trains  to 
Stop  before  Crossing  Certain  Streets 
—  Unfair  Discrimination.  It  seems, 
that  a  municipal  ordinance  against 
railroad    trains    crossing    certain 

.  streets  without  first  stopping,  ap- 
plicable on  its  face  to  all  railroads 
without  exception,  isfln  unfair  dis- 
crimination against  the  particular 
railroad  which  crosses  the  streets 
named,  where  it  is  shown  that  such 
streets  are  but  little  frequented  and 
are  crossed  by  no  other  railroad, 
while  all  other  railroads  are  per- 
mitted to  cross  more  frequented 
streets  without  any  such  restric- 
tion. Id.  ( 

17.  Water  Bents  Xot  Taxes.  Rents  I 
charged  by  a  public  corporation 
for  water  actually  used  by  private 
consumers  are  not  in  any  just  sense 
taxes  so  that  persons  against  whom 
thev  are  charged  arc~  entitled  to 
notice  and  an  opportunity  to  be 
heard  before  they  are  established. 
Silkman  v.  lid.  W.  Comrs.,  Ton- 
kers.  327 


18.   Water  Rents  Distingxiished  from  \ 
Taxes —  Covenant  to  Pay.     Where  : 
the  owner  of  premises  supplied  I 
with  water  under  a  statute  pre-  ' 
Tiding  that  the  expense  of  con- 
struction and  maintenance  of  the 
works  shall  be  paid  by  water  rents.  ' 
if  sufficient,  and    that    any   defi- 
ciency shall  be  satisfied  by  a  tax, 
applies  to  be  furnished  with  water, 
subject  to  the  rules  under  which  i 
the  rates  charged  him,  governed 
by  the  quantity  of  water  consumed    3, 
had  been  established,  his  applica- 1 
tion  is  in  effect  an  express  cove- ' 
nant  on  his  part  to  pay  the  rates  i 
charged;  and,  under  such  circum-  j 
stances,   rates  so  established  and  I 
charged,  based  upon  the  quantity 
of  water  consumed  by  the  taker, 
are  not  in  the  nature  of  taxes,  but ! 
are   water    rents    established    for 
water  actually    supplied  to    and 
used  by  the  taker  under  an  express 
contract  to  pay  for  it  at  the  rates 
established.  Id. 


tion  is  one  of  the  elements  to  be 
considered  in  determining  the 
rates,  it  is  not  unreasonable  for 
the  water  authorities  to  provide 
less  rates  when  a  large  amount  of 
water  is  used  than  where  a  small 
quantity  is  consumed.  Id. 

See  Brooklyn  (City  of). 

Civil  Service,  2,  3,  10,  11. 
New  York  (City  of). 


NATIONAL  GUARD. 

.  Armorers  and  Janitors  of  Ar- 
mories. Armorers  and  janitors  of 
armories  of  the  National  Guard, 
appointed  under  the  provisions  of 
the  Military  Code,  are  in  the  mili- 
tary, and  not  in  the  civil,  service 
of  the  state.  In  re  Bryant  v. 
Palmer.  412 

.  Constitution,  Art.  11,  §  3 —  Main- 
tenance  of  Militia  —  Armories. 
The  provision  of  the  Constitution 
of  1894  (Art.  11,  §  8),  that  "it 
shall  be  the  duty  of  the  legisla- 
ture at  each  session  to  make  suffi- 
cient appropriations  for  the  main- 
tenance" of  the  militia,  was  not 
intended  to  make  the  entire  main- 
tenance of  the  militia  parable  out 
of  the  state  treasury,  and  does  not 
have  the  effect  of  prohibiting  the 
enactment  of  general  laws  impos- 
ing upon  localities  the  expense  of 
maintaining  armories  within  their 
jurisdiction.  Id. 

Compensation  of  Armorers  and 
Janitors  a  County  Charge.  The 
provision  of  section  179  of  the 
Military  Code,  as  amended  by 
chapter  853,  Laws  of  1896,  declar- 
ing that  the  compensation  of  em- 
ployees in  armories,  including 
armorers  and  janitors,  shall  be  a 
county  charge  upon  the  countv  in 
which  the  armory  is  situated,  is 
not  repugnant  to  the  Constitution. 

NEGLIGENCE. 


19.  Water  Rah*  Varying  with 
Amoitut  Used.  When,  under  a 
statute  conferring  power  to  estab- 
lish a  scale  of  rents  to  be  charged  : 
to  and  paid  by  private  consumers  I 
for  the  use  of*  water  in  a  munici- 
pality, the  question  of  consump- 


1.  Error  in  Refusal  to  Charge.  The 
refusal  of  a  request  to  charge 
that  if  the  plaintiff  fell  from  the 
fourth  or  fifth  step  the  verdict 
must  be  for  die  defendants,  is 
error,  in  an  action  to  recover 
damages  for  negligence  in  respect 
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to  the  condition  of  a  stairway, 
where  there  is  no  proof  of  any 
defect  except  in  the  condition 
of  a  strip  of  rubber  on  the  sixth 
step;  and  the  error  is  not  rendered 
harmless  by  a  charge  that  plain- 
tiff could  not  recover  unless  the 
rubber  covering  one  of  the  steps 
was  loose  and  projected  above  the 
surface.     Butcher  v.  Hyde.        142 


2.  Driving  Horses  on  Highway  — 
Duty  to  Control  Them.  A  person 
driving  horses  upon  a  highway  is 
not  compelled  by  law  to  keep 
them  absolutely  under  control,  but 
is  bound  only  to  exercise  that 
reasonable  degree  of  diligence  and 
care  which  a  man  of  ordinary 
prudence  might  be  expected  to 
exercise  under  the  same  circum- 
stances.   Cadicell  v.  Amheim.  182 


8.  Trial — Question  for  Jury.  A 
question  of  negligence  should  not 
be  submitted  to  a  jury  where  the 
facts  are  equally  consistent  with 
the  presence  or  the  absence  of 
negligence,  or  where  the  jury , 
could  do  no  more  than  surmise  as  :  8. 
to  the  negligence  of  the  defendant. 

Id. 

4.  Expert  Evidence.  Mere  opinions 
of  skilled  horsemen,  who  aid  not 
see  the  occurrence,  to  the  effect 
that  a  runaway  team  could  be 
guided,  if  not  stopped,  are  not 
sufficient  to  make  a  case  for  the 
jury  as  to  the  negligence  of  an 
experienced  coachman,  who  testi- 
fies with  some  corroboration,  and  i 
without  any  contradiction,  except 
by  such  opinions,  that  he  kept  his 
runaway  team  on  the  right  side  of 
the  road  until  a  curve  to  the  right 
was  reached,  when  all  his  efforts 
could  not  prevent  the  team  from 
going  straight  ahead  across  the  1, 
roadway  and  running  into  another  I 
team,  where  it  is  also  shown  that 
the  horses,  which  are  conceded  to 
be  gentle,  became  unmanageable 
and  ran  away  through  fright  i 
caused  by  gravel  or  mud  thrown 
against  one  of  them  by  a  passing 
trotting  horse.  Id. 

5.  Obstruction  in  Street.  In  order  to  ' 
charge  a  municipality  for  an  in-    % 
jury,  happening  to  a  third  person 
using  a  street,  from  an  unlawful 
obstruction  placed  therein  by  a  , 
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stranger  without  authority,  it 
must  appear  that  it  had  notice, 
express  or  implied,  of  the  exist- 
ence of  the  obstruction  before  the 
accident,  and  that  a  reasonable 
time  had  elapsed,  subsequent  to 
the  notice  and  before  the  injury, 
during  which  it  could  have  abated 
the  nuisance.  Farley  v.  Mayor, 
etc.,  N.  Y.  222 

6.  Notice.  The  knowledge  of  police- 
men on  duty,  of  the  unlawful  prac- 
tice of  the  owner  of  a  truck  in 
leaving  it  in  the  roadway  at  night 
is  chargeable  to  the  city,  after  the 
lapse  of  a  reasonable  time  to 
enable  them  to  communicate  the 
information    to    their   superiors. 

Id. 

7.  Bisk  of  Employment.  The  driver 
of  a  hose  cart  connected  with  the 
fire  department,  when  going  to  a 
fire,  does  not  assume  the  risks  of 
the  insecurity  of  streets,  resulting 
from  the  culpable  negligence  of 
the  city.  Id. 

Question  for  the  Jury —  Contribu- 
tory Negligence.  It  is  for  the  jury 
to  say  whether  the  driver  of  a 
hose  cart,  which  collided  with  a 
truck  standing  in  the  roadway 
while  going  to  a  fire,  was  alert 
and  watchful  to  avoid  obstruc- 
tions, or  whether  there  was  any 
omission  on  his  part  of  reasonable 
circumspection  and  diligence 
which  contributed  to  the  accident. 

Id. 
See  Corporations,  2-5. 

Damages,  1,  2. 

Evidence,  2,  4,  5. 


NEW  YORK  (CITY  OF). 

Consolidation  Act,  §  1932.  The 
regulation  of  the  speed  of  horses 
on  the  streets  by  section  1982  of 
the  New  York  City  Consolidation 
Act  (L.  1882,  ch.  410)  has  no  ap- 
plication to  the  speed  at  which 
engines  or  hose  carts  connected 
with  the  fire  department  shall  be 
driven  when  going  to  a  fire.  Far- 
ley v.  Mayor,  etc.,  of  New  York.  222 

Appointment  by  Aqueduct  Com- 
missioners  —  Implied  Condition. 
An  appointment  of  an  inspector, 
by  the  aqueduct  commissioners  of 
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the  city  of  New  York,  pursuant  | 
to  the  provisions  of  chapter  490, 
Laws  of  1888,  and  its  amendments, 
is  subject  to  the  implied  condi-  j 
tion  that  when  the  work  gives  out  I 
his  connection  with  it  will  termi- 
nate.    McNamara  v.  Mayor,  etc.,  I 
N.  T.  228 ' 

3.  Suspension  Equivalent  to  Dis- 
charge. Notice  of  a  suspension 
without  pay  until  such  time  as  his 
services  might  be  required,  is  suffi- 
cient to  discharge  an  inspector  of 
masonry  appointed  by  the  aque- 
duct commissioners  of  the  city  of 
New  York  pursuant  to  the  pro- 
visions of  chapter  490,  Laws  of 
1888,  and  the  various  amendments 
thereof.  Id. 

4.  Construction  of  Railroad.  In  view 
of  the  conditions  of  travel  in  the 
city  of  New  York,  the  proposed 
construction  by  the  city,  at  its 
own  expense,  of  a  railroad  under 
the  Rapid  Transit  Acts,  on  the 
failure  of  private  enterprise  and 
capital  to  intervene,  is  necessary 
for  the  welfare  of  the  people  and 
required  by  them,  is  public  in 
character,  and  authorized  bv  con- 
stitutional legislation,  and,  hence, 
is  for  a  "city  purpose"  and 
should  not  be  restrained.  Sun  P. 
&  P.  Assn.  v.  Mayor,  etc.,  of 
N  T.  257 

5.  Trials  in  Police  Department  — 
Rule  as  to  Service  of  Notice.  The 
rule  of  the  police  department  of 
the  city  of  New  York,  that  when 
charges  have  beeu  preferred 
against  a  member  of  the  force, 
specifications,  with  a  notice  of 
the  time  and  place  of  trial,  shall 
be  served  upon  the  party  charged, 
two  days  before  the  trial,  having 
been  prescribed  by  the  board  of 
police  under  the  authority  of  a 
statute  (Consolidation  Act,  L.  1882, 
ch.  410,  §S  250,  272),  has  the  force 
of  a  statute  to  the  extent  that  the 
authority  conferred  was  complied 
with,  and  so  long  as  it  continues  in 
force  is  as  binding  upon  the  mem- 
bers of  the  board'as  it  is  upon  the 
members  of  the  force.  People  ex 
rel.  v.  Martin.  311 

6.  Compliance  mth  Rule  Essential  to 
Jurisdiction.  Compliance  with 
the  rule  of   the  department  pre- 


scribing two  days'  notice  of  trial 
is  essential  to  the  jurisdiction  of 
the  police  commissioners  to  try 
and  remove  a  member  of  the  force; 
and  if  a  trial  is  had  without  the 
prescribed  notice  having  been 
given  or  waived,  the  commission- 
ers fail  to  pursue  the  authority 
conferred  upon  them  in  the  mode 
required  by  law.  Id. 

7.  Date  of  Service  of  Notice  of  Trial 
—  Return  to  Certiorari.  Where 
the  failure  to  give  the  two  days' 
notice  of  trial  prescribed  by  the 
rules  of  the  police  department  is 
the  gravamen  of  the  petition  for 
a  writ  of  certiorari  to  review  the 
action  of  the  commissioners  in 
removing  the  relator  from  the 
force,  arid  the  return  states  two 
dates  of  service,  one,  which  would 
have  been  in  time,  being  stated 
indefinitely,  as,  "on  or  about," 
and  the  other,  which  was  not  in 
time,  being  stated  definitely  in  an 
admission  of  service  made  part  of 
the  return,  the  date  definitely 
stated  may  be  deemed  controlling. 

8.  Waiter  of  Notice  of  Trial.  Where 
a  member  of  the  police  force, 
against  whom  charges  have  been 
preferred,  is  put  upon  trial  before 
a  commissioner  without  having 
received  the  two  days'  notice  of 
trial  prescribed  by  the  rules  of 
the  department,  and,  after  the 
refusal  of  a  request  for  adjourn- 
ment, is  asked  whether  he  is 
guilty  or  not,  and  is  thereupon 
sworn  as  a  witness  and  answers 
that  he  is  guilty,  such  answer  is 
not  to  be  deemed  a  waiver  of  no- 
tice of  trial,  so  as  to  confer  juris- 
diction upon  the  commissioners  to 
remove  him,  where  his  additional 
statements  on  the  trial,  and  the 
subsequent  proceedings  had,  show 
that  such  answer  was  not  intended, 
regarded  or  accepted  as  a  plea  of 
guilty.  ItL 

See  Constitutional  Law,  6-8,  10, 
14. 17. 
Tax,  7-10. 
Wharves,  1-4. 
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NONSUIT. 
See  Practice. 
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NOTICE. 

See  Attorney  and  Client,  8. 
Master  and  Servant,  2. 
Negligence,  6. 
Railroads,  2. 


NOTICE  OF  TRIAL. 
See  New  York  (City  op),  5-8. 


OFFICERS. 

Qfflcer  de  Facto.  There  can  be  no 
officer  de  facto  where  there  is  no 
office  to  fill.     In  re  Quinn.         89 

See  Attorney  and  Client,  6,  7. 
Constitutional  Law,  6-8. 


OPINION. 
See  Evidence,  5. 

ORDINANCES. 

See  Municipal  Corporations, 
12-16. 

PARTITION. 

1.  Allotcance  for  Improvements.  A 
tenant  in  common,  who  is  also  a 
lessee  of  his  cotenant,  cannot  be 
allowed  in  partition  for  improve- 
ment's made  upon  the  property  in 
the  course  of  his  tenancy,  which 
enhanced  its  value  and  were  made 
with  the  knowledge  but  without 
the  consent  of  the  cotenant,  when 
the  effect  of  such  improvements 
was  not  to  protect  or  preserve  the 
property,  but  to  aid  the  tenant  in 
carrying  on  a  business  then  prose-  ! 
cuted  by  him  upon  the  premises, 
the  increased  income  from  which 
was  not  shared  with  the  cotenant. 
Cosgriff  v.  Foss.  104  j 

2.  Improremen ts — Distinguis h e d 
from  Repairs — Allowance  for.  Con- 
tribution between  cotenants  for  im- 
provements, as  distinguished  from 
repairs,  when  the  property  is  so 
situated  that  actual  partition  is 
out  of  the  question,  is  not  re- 
quired in  this  state,  even  by  , 
courts  of  equity,  except  in   the  i 


case  of  mills,  houses  and  the  like 
under  circumstances  of  special 
necessity.  Id. 

PARTNERSHIP. 
See  Tax,  1. 


PENAL  CODE. 

1.  §  291  —  Commitment  of  Children. 
Where,  on  an  appeal,  under  the 
provisions  of  section  749  of  the 
Code  of  Criminal  Procedure,  from 
a  commitment  of  children  pursu- 
ant to  the  provisions  of  secti3n 
291  of  the  Penal  Code,  the  affi- 
davit upon  which  the  appeal  is 
allowed  does  not  allege  any  errors 
with  reference  to  a  determination 
of  the  facts,  the  evidence  is  not 
required  to  be  returned,  and  the 
failure  of  the  magistrate  to  pre- 
serve it  furnishes  no  ground  for  a 
reversal  of  the  commitment.  Peo- 
ple v.  Giles.  186 

2.  §328  —  Horse  Racing  not  a  Lot- 
tery— L.  1895,  Ch.  570.  The 
conducting,  by  a  racing  associa- 
tion organized  under  chapter  570, 
Laws  of  1895,  of  horse  races  for 
premiums  or  stakes  consisting  of 
a  definite  sum  payable  by  the  as- 
sociation out  of  its  general  funds, 
without  regard  to  the  amount  of 
the  entrance  fees  paid  bv  the  com- 
petitors, does  not  constitute  a  lot- 
tery, within  the  meaning  of  that 
term  as  defined  by  the  Penal  Code. 
People  ex  rel.  Lawrence  v.  Fallon. 

12 

8.  §  351  —  Betting  on  Horse  Races  — 
L.  1895,  Ch.  570,  $  17  —  Penalty. 
The  making  or  recording  by  a 
person  upou  a  race  course  author- 
ized by,  or  entitled  to  the  benefits 
of,  chapter  570,  Laws  of  1895,  of 
a  bet  upon  a  horse  race  taking 
place  thereon,  even  if  it  be  de- 
nominated bookmaking,  is  sub- 
ject to  the  exclusive  penalty  of 
forfeiture  of  the  amount  of  the  bet, 
to  be  recovered  in  a  civil  action, 
prescribed  by  section  17  of  the 
act,  and  consequently  is  excepted 
from  the  provisions  of  section  351 
of  the  Penal  Code,  provided  such 
making  or  recording  are  not  ac- 
complished   by  any  of  the  acts 
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excepted  in  said  sec- 
tion 17.  'People  ex  rel.  Sturgis  v. 
Fallon.  1 

4.  §852  —  Boeing  for  Stakes.  Chap- 
ter 570,  Laws  of  1895,  is  a  special 
law,  and  the  conducting  of  races 
authorized  by  it  constitutes  an  ex- 
ception to  section  852  of  the  Penal 
Code,  which  prohibits  racing  for  a 
stoke,  bet  or  reward,  M  except  as 
allowed  by  special  law."  People 
ex  rel.  Lawrence  v.  Fallon.  12 


PENALTIES. 

See  Appeal,  17. 

Constitutional  Law,  2. 

Gaming,  1. 

Municipal  Corporations,  15. 


PERSONAL  COVENANT. 
See  Husband  and  Wife,  1. 

PLEADINGS. 

See  Contract,  1.  ] 

i 

POLICE.  I 

See  New  York  (City  of),  5-8. 

POLICE  JUSTICES. 
See  Constitutional  Law,  6-8. 

POOLSELLING. 

See  Constitutional  Law,  1-4. 
Gaming,  1-8. 

POWERS. 
See  Real  Property,  1-4. 

PRACTICE. 

Nonsuit  —  Decision  on  Merits.  If, 
on  a  trial  by  the  court,  after  a 
motion  by  the  defendant,  at  the 
close  of  the  plaintiff's  case,  to 
dismiss  the  complaint  upon  the 
ground  that  the  facts  proved  do 
not  constitute  a  cause  of  action 


has  been  in  form  granted  and 
the  ruling  excepted  to,  the  plain- 
tiff, instead  of  resting  upon  the 
decision  as  announced,  joins  the 
defendant  in  requesting  the  court 
to  make  findings  of  fact  and  con- 
clusions of  law  upon  all  the  issues 
iu  the  case,  which  is  done,  and  a 
decision  rendered  thereon  dismiss- 
ing the  complaint  upon  the  mer- 
its, the  plaintiff  cannot  insist  that 
the  decision  is  in  effect  a  mere 
nonsuit,  and  not  a  determination 
of  the  action  upon  the  merits,  on 
the  ground  that  the  defendant  had 
not  formally  rested  his  case. 
Bliven  v.  Robinson.  383 


PRESUMPTION. 


See  Appeal,  12. 
Railroads,  8. 


PROCESS. 
See  Judgment,  2. 

PUBLIC  MONEYS. 
See  Constitutional  Law,  24-28. 

PUBLIC  POLICY. 
See  Associations,  2. 

PUNITIVE  DAMAGES. 
See  Libel,  2. 

QUESTIONS  OF  FACT. 

See  Corporations.  9. 
Negligence,  3,  8. 

RACING. 

See  Constitutional  Law,  1-4. 
Gaming,  1-3. 
Lotteries. 

RAILROADS. 

1.  Release  to  Elemted  Rtiilmntl— 
Abandonment  of  Basemen  U.  A  re- 
lease by  an  abutting  owner  to  an 
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elevated  railroad  company  of  all 
easements  or  rights  appurtenant 
to  the  premises  which  had  been 
taken  and  were  affected  by  the 
maintenance  and  operation  of  the 
road,  and  from  all  causes  of  action 
therefor,  past,  present  and  future, 
with  a  consent  to  a  perpetual 
maintenance  and  operation  of  the 
road,  effects  an  abandonment  of 
the  abutting  owner's  easements  of 
light,  air  and  access  afforded  by 
the  street  in  front  of  the  premises. 
Ward  v.  M.  E.  R.  Co.  39 

2.  Notice  —  by  Elevated  Railroad  as 
to  Easements  of  Light,  Air  and 
Access.  The  possession  by  an 
elevated  railroad  company  of  all 
the  rights  acquired  by  or  released 
to  it  by  an  abutting  owner's  un- 
recorded release  of  easements 
taken  or  affected,  and  of  causes 
of  action  created  by  the  mainte- 
nance and  operation  of  the  road 
in  front  of  the  premises,  is  notice 
to  a  subsequent  purchaser  of  the 
premises  of  the  railroad  company's 
rights  inconsistent  with  easements 
of  light,  air  and  access  afforded  by 
the  street  to  such  premises.       Id. 

3.  Presumption  —  Continuing  as 
Trespassers.  A  presumption  that 
an  elevated  railroad  company  con- 
tinues in  possession  as  trespasser 
when  it  was  to  some  extent  a  tres- 
passer as  against  abutting  owners 
on  first  obtaining  possession,  can- 
not be  relied  upon  by  a  subsequent 
purchaser  of  abutting  premises  to 
overcome  the  effect  of  such  pos- 
session as  notice  of  the  company's 
rights  under  an  unrecorded  release 
of  the  vendor's  easements.         Id. 

4.  Street  Railicay  —  Right  to  Use 
Street  not  Named  in  Articles  of 
Association.  The  use  of  a  city 
street,  not  named  in  its  articles  of 
association,  by  a  company  organ- 
ized under  the  Street  Surface 
Railroad  Act  (L.  1884.  ch.  252), 
merely  for  hauling  cars  to  and 
from  a  car  storehouse,  is  impliedly, 
if  not  expressly,  sanctioned  by  the 
law  when  a  majority  of  the  abut- 
ting owners  consent  and  the  store- 
house is  located  upon  the  only 
vacant  land  available,  which  was 
not  within  the  restrictions  imposed 
by  the  resolution  whereby  the  city 


authorized  the  company  to  make 
necessary  connections  in  the  street 
named  in  the  articles  and  "in  such 
parts  of  those  adjacent  thereto  as 
may  be  necessary."  Bklyn.  H.  R. 
R.  Co.  v.  City  of  Brooklyn.        244 

5.  Highways.  Railroads  are  high- 
ways, and  as  such  may  properly 
be  deemed  to  be  for  a  municipal 
purpose,  when  constructed  by  a 
municipality.  Sun  P.  &  P.  Assn. 
v.  Mayor,  etc.,  N.  T.  257 

6.  City  Purpose.  Railroads,  being 
necessary  for  the  common  welfare 
of  the  people,  required  for  their 
use  and  public  in  character,  are 
for  a  "citv  purpose,"  within  the 
meaning  of  the  Constitution,  when 
authorized  by  the  legislature  and 
constructed  and  owned  by  the  city 
in  whose  territory  they  are  located. 

Id. 

7.  Elevated  Railroad  —  Assessment 
—  Annual  Report  as  Evidence. 
The  annual  report  of  an  elevated 
street  railroad  company  to  the  state 
railroad  commissioners  is  compe- 
tent evidence,  as  in  the  nature  of 
an  admission,  for  the  assessing 
officers  to  act  upon  in  assessing 
the  company  under  the  act  "in 
relation  to  the  assessment  of  taxes 
on  incorporated  companies"  (L. 
1857,  ch.  456),  and  for  the  Special 
Term  in  reviewing  the  assessment. 
People  ex  rel.  v.  Barker.  417 

8.  Railroad  Lease  —  Franchise.  The 
lease  of  a  railroad  necessarily  in- 
cludes the  use  of  the  franchise  of 
the  company  owning  it,  and  the 
cost  of  such  lease  necessarily  em- 
braces to  some  extent  the  value  of 
the  franchise.  Id. 

9.  Taxation  of  Franchise.  Fran- 
chises cannot  be  included  in  an 
assessment  made  under  chapter 
456,  Laws  of  1857.  Id. 

10.  Erroneous  Assessment  of  Cost  of 
Leases.  It  is  erroneous  to  include 
in  the  basis  of  assessment  against 
an  elevated  railroad  company 
under  chapter  456,  Laws  of  1857, 
the  cost  of  leases  of  roads  operated 
by  it,  without  deducting  the  value 
of  the  franchises  included  in  the 
leases.  Id. 
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11.  Railroad*  —  Taxation  on  Real 
Estate.  Under  the  present  tax 
system,  ordinary  local  taxation  of 
railroad  companies  is  limited  to 
their  real  estate,  as  distinguished 
from  personal  property  and  fran- 
chises; and  the  assessment  should 
be  confined  strictly  to  the  value 
of  the  real  estate.  People  ex  ret. 
v.  Clapp.  490 

12.  Basis  of  Assessment  of  Railroad 
Real  Estate.     The  rule  to  be  or- 
dinarily applied  in  assessing  the 
value  of  the  real  estate  of  a  rail- 
road company  for  local  taxatiou  is 
the  cost  of  replacing  the  portion  \ 
of  the  road  and  appurtenances  sit-  j 
uated  within  the  jurisdiction  of  | 
the  assessors,  in  the  condition  in  , 
which  they  are  found  by  the  as- 1 
sessors  at  the  time  of  making  the  : 
assessment.  Id. 

18.  Erroneous  Basis  of  Assessment.  I 
In  assessing  for  real  estate  taxation  ' 
the  portion  of  a  railroad  situated 
within  a  town,  it  is  erroneous  to 
base  the  valuation  upon  the  in- 
come or  earning  power  of  an  en- 
tire extensive  system  of  which 
such  portion  of  railroad  forms  a 
part.  Id. 

See  Evidence,  4. 

Municipal  Corporations,  4-16. 


RAPID  TRANSIT. 

See  Constitutional  Law,  10-17. 

REAL  PROPERTY. 

1.  Testamentary  Trust — Powers  of 
Trustee  as  to  Real  Estate.  If  a  tes-  ; 
tamentary  trustee  is  given  power  ' 
by  the  will  to  invest  in  real  estate,  | 
or  to  build  upon  lands  already  be-  i 
longing  to  the  estate,  all  parties  are  ' 
bound  thereby,  be  they  life  ten 
ants,  beneficiaries  of  a  trust  or 
remaindermen.    Strrensv.  Melcher. 

5ol  i 


2.  Cestui  Que  Trust  Distinguished , 
from  Life  Tenant.  Where  a  will  , 
gives  property  to  trustees,  to ' 
"hold,  invest  and  manage"  dur-  j 
ing  the  life  of  a  certain  person,  to  j 
collect  the  income  and  receiptsand  ! 
pay  the  same  to  such  person,  and,  0 
on  the  latter's  death,  to  divide  the  \ 


5. 


estate  among  specified  remainder- 
men, the  life  beneficiary  does  not 
occupy  the  position  of  life  tenant, 
but  tnat  of  cestui  que  trust.        Id. 

.  Erection  of  Building.  The  erec- 
tion of  a  building  upon  the  lands 
of  an  estate  is  equivalent  to  an  in- 
vestment of  the  proceeds  of  the 
estate  in  the  purchase  of  other 
lands.  Id. 

.  Allowance  to  Life  Beneficiary  of 
Value  of  Permanent  Improvement. 
Where  testamentary  trustees  for 
a  life  beneficiary  have  power, 
under  the  will,  to  invest  the  pro- 
ceeds of  the  trust  committed  to 
their  charge  in  building  upon  the 
trust  real  estate,  when  it  can  be 
reasonably  anticipated  that  such 
investment  will  be  beneficial  to 
the  remaindermen  and  to  the  life 
beneficiary,  the  latter  is  entitled 
to  be  allowed  and  to  charge  against 
the  capital  of  the  trust,  on  an  ac- 
counting in  equity,  the  value  of 
the  permanent  improvement  added 
to  the  trust  real  estate  by  replac- 
ing, with  money  furnished  by  the 
life  beneficiary  and  necessary  to 
preserve  the  property  to  the  es- 
tate, unproductive  buildings  with 
productive  buildings,  with  the  ap- 
proval of  the  trustees  and  under 
such  circumstances  as  to  render 
the  construction  their  act.  done  in 
the  exercise  of  their  judgment  as 
trustees.  Id. 

Insertion  of  Value  of  Trust  Pi»p- 
erty  in  Judgment  —  Estoppel  —  Ex- 
pense of  Repairing  Defect  in  Build- 
ing. The  insertion  in  a  judgment 
construing  a  will,  of  permission 
to  the  executors  to  convey,  and  to 
trustees  to  receive  property  at  a 
value  found  by  the  court,  does  not 
constitute  an  estoppel  which  will 
necessarily  impose  upon  the  trust 
estate,  to  "the  detriment  of  the  in- 
come of  the  life  beneficiary,  the 
amount  paid  by  the  executors  to 
repair  a  structural  defect  in  a 
building,  discovered  after  its  con- 
veyance to  the  trustees,  and  con- 
stituting a  mutual  mistake  of  fa  *t, 
unknown  to  the  parties  and  to  the 
court  at  the  rendition  of  the  judg- 
ment. Id. 

Accounting  in  Equity —  Extcxttort 
"nd  Trustees  —  Expense  of  Repair- 
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ing  Defect  in  Building.     When  a 
court  of  equity  has  acquired  jur- 1 
isdiction  of   an   account    arising  i 
out  of  the  estate  of  a  decedent,  be-  • 
tween  executors,  trustees,  a  bene-  > 
ficiary  under  the  trust,   and  re- 
maindermen,   it  may  do    equity 
between  the  parties"  and  to  that  | 
end  may  charge  the  executors  in- 
stead of  the  trust  estate,  with  the 
expense  of  repairing  a  structural 
defect  in  a  building  conveyed  by 
the  executors  to  the  trustees  as 
part  of  the  trust  fund,  by  a  deed 
without    covenants    and    which 
might  not  support  an  action  at  law 
for  damages.  Id. 

7.  Relief  from  Conveyance.  Equity 
can  give  relief  from  a  conveyance 
of  real  estate,  where  there  was  a 
mutual  mistake  of  fact  in  reference 
to  the  condition  of  the  property, 
arising  from  an  essential  defect  m 
the  construction  of  a  building,  hid- 
den and  unknown  at  the  time  of 
the  transfer.  Id. 

8.  Insurance     on     Trust    Property ' 
Charged  upon  Income.     Insurance  i 
premiums  paid  by  the  trustees  of  | 
a  testamentary  life  estate  in  f ulfill- 
ment  of  the  obligation   of  mort- 
gages placed  upon  the  trust  prop- 
erty by  the  testator,  and  premiums 
paid  by  the  trustees,  with  the  eou- 
sent  of  the  life  beneficiary,  for  ad- 
ditional insurance  not  in  excess  of 
the  value  of  the  life  estate  nor  pro- 
cured on  account  of  the  remain- 
dermen,   are  properly  chargeable 
to  the  income,  and  not  to  the  capi- 
tal, of  the  trust  estate.  Id. 

9.  Bate  of  Interest  to  Beneficiary  of 
Trust.  Where  executors,  on  turn- 
ing over  a  portion  of  a  life  trust 
estate  to  the  trustees,  agree  that  the 
life  beneficiary  of  the  income  shall 
receive  "  the  interest  to  which  she 
is  in  law  entitled  on  the  unpaid 
part  of  her  trust  legacy."  the  ex- 
ecutors are  chargeable  "with  inter- 
est at  the  legal  rate  in  force  at  the 
time  it  accrued.  Id. 

10.  Executants  legatee  —  Appropria- 
tion of  Moneys  Colhcttd  from  Es- 
tati  —lnUnxt,  Where  an  execu- 
tor, who  is  aNo  a  legatee,  has  ap- 
plied to  his  own  use  money  col- 
lected from  the  estate  by  him  as 
executor,  it  is  proper,  on  an  ac- 


counting, to  compute  the  interest 
upon  the  legacy  until  the  amount 
collected  by  the  legatee  equals  the 
interest,  and  then  credit  it  as  a 
payment  on  the  legacy  ;  and  then 
compute  the  interest  on  the  balance 
until  another  payment  is  in  like 
manner  so  credited.  Id. 

11.  Imjrrovements  Made  by  Lessee  of 
Trust  Property.  The  life  bene- 
ficiary of  a  trust  is  not  entitled, 
on  an  accounting  with  the  trus- 
tees and  remaindermen,  to  be 
credited  with  the  value  of  perma- 
nent improvements  made  by  a 
lessee  of  the  trust  property  at  his 
own  expense,  under  a  lease  for  the 
beneficiary's  life,  on  receiving  from 
the  beneficiary  a  bond  indemnify- 
ing him  against  the  loss  which 
would  accrue  to  him  if  the  bene- 
ficiary's life  should  terminate  be- 
fore "a  specified  time,  where  the 
beneficiary  has  lived  beyond  the 
specified  time  and  it  is  apparent 
that  the  cost  of  the  improvements 
did  not  come  out  of  the  rent.     Id. 

I  12.   Objection  to  Contract  Setting  up 
|      Trust    Fund  — Laches.    The   ob- 
jection, by  the  life  beneficiary  of 
a  testamentary  trust,   on  an  ac- 
counting in  equity,  that  a  con- 
tract, under  which  certain  prop- 
erty was  conveyed  to  the  trustees 
by  "the  executors  towards  setting 
up  the  trust  fund,  was,  as  to  such 
property,  in  excess  of  the  powers 
of  the  parties   under  the  will,  is 
too  late,  when  it  appears  that  the 
contract  was  entered  into  for  the 
purpose    of    carrying    into   force 
,      authority  given  to  the  executors 
by   a  judgment    construing    the 
will,  and  that,  after  accepting  the 
i      conveyance    and    entering     into 
possession,  the  trustees  and  bene- 
■      ficiary  had  used  the  property  for 
!      their  own  benefit  for  nearly  twenty 
years.  Id. 

Ste  Damages,  1,  2,  6,  7. 

Husband  and  Wipe,  1-3. 
Specific  Performance. 
I        Tax,  19-21. 
Trusts,  1,  2. 

Vendor  and  Purchaser,  1-3. 
Will,  1,  4,  5. 

RECEIVERS. 
Ste  Corporations,  16-20. 
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RECORDING  ACT. 
See  Mortgage,  2,  4. 

RE-ENTRY. 
See  Ejectment,  1. 

RELEASE. 
See  Railroad*,  1. 

REMAINDERMAN. 

See  Ejectment,  1-4. 

Real  Property,  1,  4,  6. 

REMAINDERS. 
See  AVill,  5. 

REMEDIES. 

See  Civil  Service,  11. 
Corporations,  10. 
Mechanics'  Lien,  5. 

RES  AD  JUDICATA. 
See  Judgment,  1. 

REVISED  STATUTES. 

1.  1  R  S.  734,  §  22  —  Will  —  Re- 
mainder  Limited  on  Death  irithout 
ffei-rs.  Where  a  will  gives  the  use 
and  occupancy  of  the  estate  to 
the  testator's  two  sons,  during  life, 
and  gives  the  estate,  after  the 
death  of  the  "  two  sons  and  their 
heirs,  if  they  have  any/'  to  the 
testator's  brothers  and  sisters,  the 
testator  is,  by  force  of  the  statute 
(1  R.  8.  724,  §  22),  to  be  deemed 
to  have  intended  to  create  a  re- 
mainder in  his  brothers  and  sisters 
after  the  death  of  his  two  sons 
oily  in  case  the  sons  left  no  heirs 
of  the  body ;  and  in  case  the  sons 
leave  heirs  of  the  body  them  sur- 
viving, then  such  heirs  take  the 
entire  estate,  the  realty  in  fee  and 
the  personalty  absolutely.  In  re 
Moore.  602 

2.  2  R.  S.  506,  £§  33,  34—  Tenant '* ' 
Right  to  Redeem   after  Ejectment  , 


—  Limitations.  A  remainderman 
who  was  not  a  party  to  an  eject- 
ment brought  by  a  landlord  agains- 
the  life  tenant  to  recover  the  post 
session  of  the  property  for  non- 
payment of  rent  is  not  within  the 
six  months'  Statute  of  Limitations 
(2  Rev.  St.  506,  g§  33,  34),  which 
limits  the  tenant's  right  to  redeem, 
by  paying  all  rent  in  arrear,  with 
costs,  to  six  months  after  the  land- 
lord has  been  placed  in  possession 
under  the  ejectment  suit.  Sand 
v.  Church.  174 

SALE. 

See  Tax,  7-10. 

SECRET  POSITIONS. 
See  Civil  Service,  8. 

SESSION  LAWS. 


1844,  chap.  220. 
title. 


See  par.  14,  this 


1.  1848,  Chap.  40  —  Manufacturing 
Corporation  — Condition  Precedent 
to  Action  against  Stockholder.  Fail- 
ure to  proceed  to  judgment  and 
execution  against  a  corporation, 
before  bringing  an  action  against 
a  stockholder,  as  required  by  sec- 
tion 24  of  'chapter  40  of  the^Laws 
of  1848,  cannot  be  excused  except 
when  the  performance  of  the  con- 
dition is  impossible.  United  Ola** 
Co.  v.  Vary.  121 

2.  1857,  Chap.  456  —  Elevated  Rail 
road  —  Tax  Assessmen t  —  An nual 
Report  as  Evidence.  The  annual  re- 
port of  an  elevated  street  railroad 
company  to  the  state  railroad  com- 
missioners is  competent  evidence, 
as  in  the  nature  of  an  admission, 
for  the  assessing  officers  to  act 
upon  in  assessing  the  company 
under  the  act  "in  relation  to  the 
assessment  of  taxes  on  incorpo- 
rated companies"  (L.  1857,  ch. 
456),  and  for  the  Special  Term  in 
reviewing  the  assessment.  People 
ex  rel.  v.  Barker.  417 

3.  Idem  —  Taxation  of  Franchise. 
Franchises  cannot  be  included  in 
an  assessment  made  under  chapter 
456,  Laws  of  1857.  Id. 
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4.  Idem —  Erroneous  Assessment  of 
Cost  of  Leases.  It  is  erroneous  to 
include  in  the  basis  of  assessment 
against  an  elevated  railroad  com- 
pany under  chapter  456,  Laws  of 
1857,  the  cost  of  leases  of  roads 
operated  by  it,  without  deducting 
the  value  of  the  franchises  in- 
cluded in  the  leases.  Id. 

5.  1877,  Chap.  169  —  Inebriates' 
Home  for  Kings  Cou  n  ty.  Th  e  Con- 
stitution of  1894  did  not  abroarate 
the  purely  administrative  duty 
imposed  upon  the  comptroller  of 
the  city  of  Brooklyn  by  chapter 
169,  Laws  of  1877,  of  paying  a 
portion  of  the  excise  moneys  to 
the  Inebriates'  Home  for  Kings 
County,  a  private  charitable  and 
retormatory  institution.  People 
ex  rel.  v.  Comptroller  of  Brooklyn. 

399 

6.  1880,  Chap.  2M  — Review  of 
Assessments.  While  the  writ  pre-  ' 
scribed  by  the  act  "for  the  review 
and  correction  of  illegal,  erroneous 
or  unequal  assessments"  (L.  1880, 
ch.  269)  may  be  a  writ  of  review 
and,  hence,  properly  culled  a  writ 
of  certiorari,  it  may  also  be  in 
the  nature  of  a  venire  de  novo. 
People  ex  rel.  v.  Barker.  417 

7.  1880.  Chap.  542—  Tax—  foreign 
Cvr\>orat%on  as  a  Special  Partner. 
A  foreign  corporation  is  deemed 
to  be  engaged  in  business  in  this 
state,  within  the  meaning  of  chap- 
ter 342  of  the  Laws  of  1880.  and 
the  nets  amendatory  thereof,  when 
it  becomes  a  special  partner  in  a 
limited  partnership  within  the 
state,  which  is  the  sole  agent  for 
the  stile  of  its  products  in  this 
country,  and  is  liable  to  taxation 
upon  the  amount  of  capital  which 
it  contributed  to  the  partnership, 
as  capital  stock  employed  in  this 
state.     People  ex  rel.    v.    fioberts. 

59 

8.  1882,  Chap.  410  —  New  York 
City  Consolidation  Act  —  Speed  of 
Horses  on  Streets.  The  regulation 
of  the  speed  of  horses  on  the 
streets  by  section  1932  of  the  New 
York  City  Consolidation  Act  (L. 
1882,  ch.  410)  has  no  application 
to  the  speed  at  which  engines  or 
hose  carts  connected  with  the  fire 
department  shall  be  driven  when 


going  to  a  fire. 
etc.yN  Y. 


Farley  v.  Mayor, 


9.  Idem  —  Trials  in  Police  Depart- 
ment— Rule  as  to  Service  of  Notice. 
The  rule  of  the  police  department 
of  the  city  of  New  York,  that 
wh;;n  charges  have  been  preferred 
against  a  member  of  the  force, 
specifications,  with  a  notice  of  the 
time  and  place  of  trial,  shall  be 
served  upon  the  party  charged, 
two  days  before  the  trial,  having 
been  prescribed  by  the  board  of  po- 
lice under  the  authority  of  a  stat- 
ute (Consolidation  Act,  L.  1882,  ch. 
410,  §§  250,  272),  has  the  force  of 
a  statute  to  the  extent  that  the  au- 
thority conferred  was  complied 
with,  and  so  long  as  it  continues 
in  force  is  as  binding  upon  the 
members  of  the  board  as  it  is 
upon  the  members  of  the  force. 
Pe(/pk  ex  rel.  v.  Martin.  811 

10.  1883,  Chap.  354—  Constitution- 
ality of  Civil  Service  Law.  The 
existing  Civil  Service  Law  (L. 
1883,  ch.  854,  as  amended)  pro- 
vides the  necessary  machinery  for 
carrying  into  effect  the  provisions 
of  the  Constitution  in  the  case  of 
the  state  and  cities,  and,  with  the 
exception  of  certain  provisions  re- 
lating to  veterans,  appears  to  be 
in  harmony  with  the  Constitution. 
Chittenden  v.  Wurster.  345 

11.  1883,  Chap.  490  —  Appointment 
by  New  York  Aqueduct  Commis- 
sioners —  Imjtlied  Condition.  An 
appointment  of  an  inspector,  by 
the  aqueduct  commissioners  of 
the  city  of  New  York,  pursuant 
to  the  provisions  of  chapter  490, 
Laws  of  1883,  and  its  amendments, 
is  subject  to  the  implied  condi- 
tion that  when  the  work  gives  out 
his  connection  with  it  will  termi- 
nate. McNamara  v.  Mayor,  etc., 
N  Y.  228 

12.  Idem  —  Suspension  Equivalent  to 
Discharge.  Notice  of  a  suspen- 
sion without  pay  until  such  time 
as  his  services  might  be  required, 
is  sufficient  to  discharge  an  in- 
spector of  masonry  appointed  by 
the  aqueduct  commissioners  of 
the  city  of  New  York  pursuant 
to  the  provisions  of  chapter  490. 
Laws  of  1883,  and  the  various 
amendments  thereof.  Id. 
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13.  1884,  Chap  252  —  Street  Railway 
—  Right  to  Use  Street  not  Named 
in  Articles  of  Association.  The 
use  of  a  city  street,  not  named  in 
its  articles  of  association,  by  a  com- 
pany organized  under  the  Street 
Surface  Railroad  Act  (L.  1884,  ch. 
252),  merely  for  hauling  cars  to 
and  from  a  car  storehouse,  is  im- 
pliedly, if  not  expressly,  sanc- 
tioned by  the  law  when  a  majority 
of  the  abutting  owners  consent 
and  the  storehouse  is  located  upon 
the  only  vacant  land  available, 
which  was  not  within  the  restric- 
tions imposed  by  the  resolution 
whereby  the  city  authorized  the 
company  to  make  necessary  con- 
nections in  the  street  named  in  the 
articles  and  "in  such  parts  of 
those  adjacent  thereto  as  may  be 
necessary."  Brooklyn  II.  R.  R. 
Co.  v.  City  of  Brooklyn.  244 

14.  1885,  Chap  342  —  Constitution- 
ality of  Mechanics*  Lien  Law  — 
Trial  by  Jury.  The  fact,  that 
at  the  time  of  the  adoption  of 
the  provision  of  the  Constitution 
of  1846  (Art.  lf  §  2).  that  "the 
trial  by  jury  in  all  cases  in  which 
it  has  been  heretofore  used  shall 
remain  inviolate  forever,"  there 
was  in  force  a  Mechanics'  Lien 
Law  (L.  1844,  ch.  220)  which  pro- 
vided for  trials  as  in  actions  of 
assumpsit,  does  not  invalidate  the 
Mechanics'  Lien  Law  of  1885  (Oh. 
342),  which  provides  that  actions 
thereunder  shall  be  tried  in  the 
same  manner  as  actions  for  the 
foreclosure  of  mortgages.  Schil- 
linger  C.  Co.  v.  Arnott.  584 

1888,  chap.  119.  See  pars.  17  and  18, 
this  title. 

15.  1891,  Chap.  A  — Rapid  Transit 
Acts —  Constitutionality.  The 
Rapid  Transit  Acts  (L.  1894,  ch. 
752;  L.  1895,  ch.  519,  amending  L. 
1891.  ch  4),  which  authorize  cities 
of  over  one  million  inhabitants  to 
construct  railroads  therein  which 
shall  be  deemed  public  highways, 
at  their  own  expense,  if  so  deter- 
mined by  the  vote  of  a  majority  of 
the  electors,  and  to  issue  bonds  in 
payment  therefor,  are  not  violative 
of  the  Constitution.  Sun  P.  &  P. 
Assn.  v.  Mayor,  etc.,  N.  T.        257 

16.  1892,  Chap.  399—  Transfer  Tax 
—  Appeal  to  Surrogate  from  Ap- 


praisal —  New  Allegations.  On 
appeal  to  a  surrogate  from  the 
confirmation  of  an  appraiser's  re- 
port as  to  an  estate  for  the  purpose 
of  a  transfer  tax  and  from  an 
assessment  of  the  tax  in  conformity 
therewith  taken  under  section  13 
of  the  act  of  1892,  appellants 
should  be  permitted  to  file  ad- 
ditional allegations  that  since  the 
appraisal,  litigation  has  been  com- 
menced to  determine  who  are  the 
heirs  and  next  of  kin  of  the  de- 
cedent, thus  creating  a  controversy 
which  affects  the  title  to  the  whole 
estate,  although  the  sixty  days 
allowed  for  an  appeal  have  ex- 
pired and  the  grounds  specified  in 
the  notice  of  appeal  do  not  include 
the  matter  of  these  allegations, 
when  it  appears  that  the  litigation 
was  not  commenced  until  after  the 
expiration  of  the  time  allowed  for 
an  appeal;  and  the  surrogate 
should  either  postpone  the  ap- 
praisement until  the  litigation  is 
determined,  or  at  least  receive  and 
consider  the  proofs  of  the  allega- 
tions.    In  re  West  urn.  93 

17.  1892,  Chap.  577  —  Municipal 
Employment  —  Confidential  Rela- 
tion. A  confidential  relation,  be- 
tween an  appointing  officer  and 
his  subordinate,  exists  within  the 
meaning  of  Laws  of  1888,  chapter 
119,  section  1,  as  amended  bv  chap- 
ter 577,  Laws  of  1892.  When  an 
officer,  upon  whom  the  statute 
casts  a  duty  involving  skill  and 
integrity,  and  a  liability  either 
personal  or  on  the  part  of  the  mu- 
nicipality which  he  represents, 
intrusts  the  discharge  of  the  duty 
to  the  subordinate.  People  ex  rrl. 
v.  Palmer.  217 

18.  Idem  —  Assistant  Warrant  Clerk 
to  the  Comptroller  of  the  City  of 
Brooklyn  —  Confidential  Relation. 
An  assistant  warrant  clerk  in  the 
office  of  the  comptroller  of  the  city 
of  Brooklyn,  by  reason  of  the  fact 
that  a  greater  portion  of  the  duties 
devolving  upon  his  position  in- 
volve skill  and  integrity,  which 
duties,  if  carelessly  or  negligently 
performed,  might  result  in  great 
loss  to  the  comptroller  or  the  city, 
holds  a  confidential  relation  to  his 
superior  officer  within  the  mean- 
ing of  Laws  of  1888,  chapter  119, 
section  1,  as  amended  by  chapter 
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577,  Laws  of  1893,  and  may  be  dis- 
charged without  cause  shown.   Id. 

19.  1898,  C/iap.  Ml— Unlawful 
Practice  of  Medicine  —  Prior  Con- 
viction of  Felony  —  Public  Health 
Law.  A  person  convicted  of  a 
felony,  whether  before  or  after 
the  passage  of  the  Public  Health 
Law  (L.  1898,  ch.  661,  as  amended 
by  L.  1895,  ch.  398),  is  within  the 
provisions  of  section  140,  prohib- 
iting the  practice  of  medicine  by 
any  person  "who  has  ever  been 
convicted  of  a  telony,"  and  sec- 
tion 153,  making  such  practice  by 
any  person  "after  conviction  of  a 
felony  "  a  misdemeanor."  People 
v.  Hawker.  284 

1894,  chap.  752.  See  par.  15,  this 
title. 

1895,  chap.  898.  See  par.  19,  this 
title. 

1895,  chap.  519.  See  par.  15,  this 
title. 

20.  1895,  Chap.  HO— Betting  on 
Horse  Races  —  Penalty.  The  mak- 
ing or  recording  by  a  person  upon 
a  race  course  authorized  by,  or 
entitled  to  the  benefits  of,  chap- 
ter 570,  Laws  of  1895,  of  a  bet 
upon  a  horse  race  taking  place 
thereon,  even  if  it  be  denominated 
bookmaking,  is  subject  to  the  ex- 
clusive penalty  of  forfeiture  of 
the  amount  oi  the  bet.  to  be  re- 
covered in  a  civil  action,  pre- 
scribed by  section  17  of  the  act, 
and  consequently  is  excepted  from 
the  provisions  of  section  351  of  the 
Penal  Code,  provided  such  mak- 
ing or  recording  are  not  accom- 
plished by  any  of  the  acts  specific- 
ally excepted  in  said  section  17.  . 
People  ex  rel.  JSturpis  v.  Fallon.     1 

21.  Idem — Constitutionality  of.    Sec- 
tion 17  of  chapter  570,  Laws  of 
1895,  which  imposes  the  exclusive 
penalty    of    a    forfeiture   of    the 
amount  of  the  bet,  to  be  recovered  ! 
in  a  civil  actiou,  upon  a  person  | 
who,  on  a  race  course  authorized  ; 
by,  or  entitled  to  the  benefits  ot, 
the  act,  makes  or  records  a  bet 
upon  a  horse  race  thereon,  is  not 
in  conflict  with  the  provisions  of 
the    Constitution    (Art.    1,    §   9), 
which  prohibit  the  authorization 


of  lotteries,  poolselling,  bockmak- 
ing,  or  any  other  kind  of  gambling, 
and  require  the  legislature  to  pass 
appropriate  laws  to  prevent  such 
offenses.  Id. 

22.  Idem— Extent  of  Penalty-  Prov- 
ince of  Legislature.  Where,  as  in 
section  17  of  chapter  570,  Laws  of 
1895,  the  act  prohibited  by  the 
Constitution  is  forbidden  by  the 
legislature,  and  the  statute  pro- 
vides a  penalty  or  forfeiture  for  a 
disregard  of  it,  the  determination 
of  the  degree  of  punishment  or 
the  extent  of  the  penalty  is  vested 
in  the  legislature  and  not  in  the 
courts.  Id. 

23.  Idem  —  Horse  Racing  not  a  Lot- 
tery. The  conducting,  by  a  rac- 
ing association  organized  under 
chapter  570,  Laws  of  1895,  of 
horse  races  for  premiums  or  stakes 
consisting  of  a  definite  sum  pay- 
able by  the  association  out  of  its 
general  funds,  without  regard  to 
the  amount  of  the  entrance  fees 
paid  by  the  competitors,  does  not 
constitute  a  lottery,  within  the 
meaning  of  that  term  as  defined 
by  the  Penal  ('ode.  People  ex  rel. 
Lawrence  v.  Fallon.  12 

24.  Idem  —  Constitutionality  of. 
Chapter  570,  Laws  of  1895,  is  not 
violative  of  the  provisions  of  the 
Constitution  forbidding  gambling, 
in  that  it  authorizes  associations 
organized  under  it  to  hold  and 
conduct  meetings  for  races  for 
premiums  or  prizes  to  be  awarded 
to  the  .successful  horses.  Id. 

25.  Idem  —  Racing  for  Stakes  — 
Penal  Code,  g  352.  Chapter  570, 
Laws  of  1895,  is  a  special  law, 
and  the  conducting  of  races 
authorized  by  it  constitutes  an 
exception  to  section  852  of  the 
Penal  Code,  which  prohibits  rac- 
ing for  a  stake,  bet  or  reward, 
"except  as  allowed  by  special 
law."  Id. 

26.  1895,  Chap.  601  —  Constitution- 
ality of —  Police  Justices  in  the 
City  and  County  of  Sew  York  — 
Abolition  of  Office  —  Abridgment  of 
Term.  Chapter  601 ,  Laws  of  1895, 
relating  to  the  inferior  courts  of 
criminal  jurisdiction  of  the  city 
and  county  of  New  York,  is  con- 
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stitutional,  and  abolished  the 
office  of  police  justice  therein;  and 
as  the  abolition  of  the  office  car- 
ried with  it,  as  a  necessary  and 
inseparable  incident,  the  termina- 
tion of  the  official  life  of  its  several 
incumbents,  the  abridgment  of 
their  terms  of  office,  as  provided 
in  the  act,  is  not  in  conflict  with 
section  22,  article  6  of  the  Consti- 
tution, providing  that  "Justices 
of  the  peace  and  other  local  judi- 
cial officers  provided  for  in  sec- 
tions seventeen  and  eignteen,  in 
office  when  this  article  takes  effect, 
shall  hold  their  offices  until  the 
expiration  of  their  respective 
terms."  Koch  v.  Mayor,  etc.,  X. 
T.  72 

27.  Idem —  Constitutionality  of  — 
False  Imprisonment.  Chapter 
601,  Laws  of  1895,  abolishing  the 
office  of  police  justice  in  the  city 
and  county  of  New  York  and 
abridging  the  terms  of  office  of 
its  several  incumbents,  is  consti- 
tutional. Its  alleged  unconstitu- 
tionality, therefore,  furnishes  no 
defense"  to  an  action  of  false  im- 
prisonment under  a  warrant  is- 
sued by  one  assuming  to  perform 
the  duties  of  such  office  after  its 
abolition,  and  after  his  right  to 
perform  them  had  ceased.  Ste n - 
son  v.  Koch.  87 

28.  Idem —  Constitutionality  of  — 
Officer  de  Facto.  A  warrant  is- 
sued by  a  former  police  justice  of 
the  city  and  county  of  New  York, 
after  the  abolition  of  his  office  and 
the  right  to  discharge  its  functions 
had  been  terminated  by  chapter 
601.  Laws  of  1895,  which  was  a 
valid  exercise  of  legislative  power, 
cannot  be  upheld  as  the  act  of  an 
officer  de  facto,  when  it  does  not 
appear  that  there  was  any  open 
or  notorious  exercise  by  him  of 
the  duties  of  the  abolished  office, 
or  that  he  was  in  the  apparent 
possession  of  it.  or  had  the  repu- 
tation of  continuing  to  fill  it,  al- 
though he  claimed  the  statute 
was  unconstitutional.  In  re 
Qm'nn.  89 

29.  1896,  Chap.  853  —  Military  Code. 
The  provision  of  section  179  of 
the  Military  Code,  as  amended  by 
chapter  853,  Jaws  of  1896,  declar- 
ing that  the  compensation  of  em- 


ployees in  armories,  including  ar- 
morers and  janitors,  shall  be  a 
county  charge  upon  the  county 
in  which  the  armory  is  situated, 
is  not  repugnant  to  the  Constitu- 
tion.   In  re  Bryant  v.  Palmer.  412 


SPECIAL  PROCEEDING. 
See  Attorney  and  Client,  2. 


SPECIAL  TERM. 

See  Constitutional  Law,  5. 
Tax,  14,  15. 


SPECIFIC  PERFORMANCE. 

Marketable  Title.  Where  there  has 
been  no  apparent  intention  to 
abandon  an  agreement  for  the 
conveyance  of  realty,  and  time  is 
not  of  the  essence  of  the  contract, 
and,  with  some  justification  for  a 
refusal  to  accept  the  performance 
tendered,  the  non-acceptor  has 
brought  an  action  demanding  spe- 
cific performance  if  the  defend- 
ant can  convey  a  marketable  title, 
or  else  damages,  and  it  appears  on 
the  day  of  the  trial,  from  the  evi- 
dence, that  the  defendant  can  con- 
vey to  the  plaintiff  a  reasonably 
good  title,  which  he  is  willing  to 
accept,  specific  performance 
should  be  decreed.  Kahn  v. 
C  ha  pin.  305 

STATE. 

See  CrviL  Service,  3. 


STATE  BOARD  OF  CHARITIES. 
See  Constitutional  Law,  27. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  op  Actions. 
Revised  Statutes,  2. 

STATUTES. 

1.  Bill  of  Attainder.  A  statute 
making  it  unlawful  for  persons 
previously  convicted  of  felony  to 
practice  medicine  does  not  con- 
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stitute  a  bill  of  attainder, 
v.  Hawker. 


People 
234 


.  Ex  Post  Facto  Law.  A  statute 
making  it  a  misdemeanor  for  a 
person  who  has  been  convicted  of 
a  felony  to  practice  medicine  is 
not  an  ex  post  facto  law  as  applied 
to  one  who  had  been  convicted  be- 
fore its  passage  of  a  felony  not 
based  upon  the  charge  that  he  was 
a  physician  or  practitioner  of 
medicine,  and  who  is  not  shown 
to  have  ever  had  any  right  to 
practice  the  profession  of  medi- 
cine. Id. 

See  Revised  Statutes. 
Session  Laws. 


STIPULATIONS. 

Stipulation  as  to  Facts —  Use  in 
Subsequent  Trials.  A  written 
stipulation  with  respect  to  the 
facts  in  a  case  made  by  the  parties 
or  their  attorneys  for  the  purpose 
of  evidence,  if  it  is  general  and  not 
expressly  limited  in  respect  of 
time  or  confined  in  terms  to  some 
particular  purpose  or  occasion, 
stands  in  the  case  for  all  purposes 
until  the  litigation  is  ended  unless 
the  court  upon  application  shall 
relieve  either  or  both  of  the  parties 
from  its  operation.  Clason  v. 
Baldwin.  204 


STOCKHOLDERS. 
See  Corporations,  5. 

STREET  RAILWAYS. 
See  Railroads,  4-6. 

SUB-CONTRACTOR. 
See  Contract,  8,  9. 

SUPREME  COURT. 

?  Appellate  Division. 
Constitutional  Law,  5,  9. 
General  Term. 
Special  Term. 


SURETIES. 

See  Executors  and  Administra- 
tors, 4. 


SURROGATES. 

1.  Jurisdiction.  The  general  pow- 
ers of  a  court  of  equity  do  not 
belong  to  a  Surrogate  s  Court. 
In  re  Randall.  508 

2.  Accounting  —  Disputed  Assign- 
ment of  Distributive  Share.  When, 
upon  an  accounting  in  Surro- 
gate's Court,  the  same  distribu 
tive  share  is  claimed  by  two  per- 
sons, one  by  original  title  and  the 
other  by  an  assignment  apparently 
valid,  resort  must  be  had  to  a 
court  of  equity  to  settle  the  dis- 
pute. Id. 

3.  Assignment  of  Distnbutice  Share 
to  Administrator  —  Surrogate  with- 
out Power  to  Set  Aside,  on  Account- 
ing. A  Surrogate's  Court  has 
not  power,  upon  the  final  settle- 
ment of  the  accounts  of  an  ad- 
ministrator, to  set  aside  or  treat  as 
invalid  a  written  assignment, 
valid  upon  its  face  and  made  for  a 
good  consideration,  whereby  one 
of  the  next  of  kin  has  assigned  to 
the  administrator,  as  an  individ- 
ual, a  distributive  share  in  the 
estate  ;  but  the  question  of  the 
validity  of  the  assignment  is  for 
a  court  of  equity.  Id. 

See  Executors  and  Administra- 
tors, 2. 


TAX. 

1.  Foreign  Corporation  as  a  Special 
Partner— L.  1880,  Ch,  542.  A 
foreign  corporation  is  deemed  to 
be  engaged  in  business  in  this 
state,  within  the  meaning  of  chap- 
ter 542  of  the  Laws  of  1880,  and 
the  acts  amendatory  thereof,  when 
it  becomes  a  special  partner  in  a 
limited  partnership  within  the 
state,  which  is  the  sole  agent  for 
the  sale  of  its  products  in  this 
country,  and  is  liable  to  taxation 
upon  the  amount  of  capital  which 
it  contributed  to  the  partnership, 
as  capital  stock  employed  in  this 
state.     People  ex  rel.  v.  Roberts.  59 
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2.   Transfer  Tax — Appraisal  before 
Claims  Ascertained.     The  power  | 
of  a  surrogate  to  appoint  an  ap- 
praiser and  fix  a  transfer  tax  on  a  I 
decedent's  estate  does  not  depend  , 
on  the  prior  ascertainment  of  the 
facts  as  to  claims  against  the  es- 
tate ;  but  the  time  when  he  shall 
proceed,  where  the  interests  are  as- 
certainable and  certain,  must,  in 
general,  be  left  to  his  sound  judg- 
ment.   In  re  Westurn.  93 

8.  Deduction  of  Commissions.  A 
sum  for  the  commissions  of  admin- 
istrators is  properly  deducted  by 
the  surrogate  in  the  valuation  of 
an  estate  for  the  purpose  of  a  trans- 
fer tax.  Id. 

4.  Deductions  of  Expense  of  Litiga- 
tion. A  sum  expended  by  suc- 
cessful contestants  in  litigation 
over  a  will,  although  the  court 
charges  costs  aud  allowances  in 
their  favor  upon  the  estate,  cannot 
be  deducted  in  valuing  the  estate 
for  the  purpose  of  a  transfer  tax. 

Id. 

5.  Dedudion  of  Note  in  Litigation. 
A  note  on  which  suit  has  been 
brought  by  administrators,  and  is 
still  pending  when  an  appraisal  for 
a  transfer  tax  is  made,  should  be 
excluded  from  the  valuation,  and 
reserved  for  future  appraisement 
in  case  the  administrators  succeed 
in  collecting  it.  Id. 

6.  Appeal  to  Surrogate  from  Ap 
praisal —  Xew  Allegations.  On 
appeal  to  a  surrogate  from  the 
confirmation  of  an  appraiser's  re- 
port as  to  an  estate  for  the  pur- 
pose of  a  transfer  tax  and  from 
an  assessment  of  the  tax  in  con- 
formity therewith  taken  under 
section  13  of  the  act  of  1892, 
appellants  should  be  permitted  to 
file  additional  allegations  that  i 
since  the  appraisal,  litigation  his 
been  commenced  to  determine  who 
are  the  heirs  and  next  of  kin  of ' 
the  decedent,  thus  creating  a  con- 
troversy which  affects  the  title  to 
the  whole  estate,  although  the 
sixty  days  allowed  for  an  appeal 
have  expired  and  the  grounds 
specified  in  the  notice  of  appeal  do 
not  include  the  matter  of  these 
allegations,  when  it  appears  that 
the  litigation  was  not  commenced 


until  after  the  expiration  of  the 
time  allowed  for  an  appeal;  and 
the  surrogate  should  either  post- 
pone the  appraisement  until  the 
litigation  is  determined,  or  at  least 
receive  and  consider  the  proofs  of 
the  allegations.  Id. 

7.  Tax  Sale  —  Strict  Compliant* 
with  Statute.  A  lease  by  the 
comptroller  of  the  city  of  New 
York  upon  a  sale  for  the  payment 
of  taxes  is  void  unless  every  re- 
quisite of  the  statute  having  the 
semblance  of  benefit  to  the  owner 
is  substantially,  if  not  strictly 
complied  with.  Clason  v.  Bald- 
win. 204 

8.  Misdescription  of  Premises  on  Tax 
Sale.  A  notice  of  sale  and  re- 
demption is  substantially  defec- 
tive when  it  describes  the  prem- 
ises as  situated  upon  the  west  side 
of  a  certain  street  instead  of  the 
east  side  according  to  the  fact. 

Id. 

9.  Indefinitcness  of  Notice  of  Tax 
Sale — Failure  to  State  Time  for 
Redemption.  A  notice  of  redemp- 
tion from  a  tax  sale  which  is  so 
indefinite  that  it  is  impossible  to 
tell  when  the  time  to  redeem  ex- 
pires, but  names  four  dates  for 
redemption  from  different  sales  of 
various  lots  made  on  different 
days,  without  indicating  the  last 
day  for  redemption  of  the  parcel 
in  question,  is  not  sufficient  to  sus- 
tain the  sale.  Id. 

10.  Certificate  of  Comptroller —  Want 
of  Setti.  A  certificate  of  the 
comptroller  that  the  requisite  no- 
tice of  a  tax  sale  and  redemption 
has  been  served  is  fatally  defective 
if  not  under  seal.  "  Id. 

11.  Water  Rents  not  Taxes.  Rents 
charged  by  a  public  corporation 
for  water  actually  used  by  private 
consumers  are  not  in  any  just 
sense  taxes  so  that  persons  against 
whom  they  are  charged  are  enti- 
tled to  notice  and  an  opportunty 
to  be  heard  before  they  are  estab- 
lished. Silkman  v.  Bd.  W.  Comrs., 
Yonkers.  827 

12.  Water  Rents  Distinguished  from 
Taxes  —  Covenant  to  Pay.  ^  here 
the  owner  of  premises  supplied 
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with  water  under  a  statute  provid- 
ing that  the  expense  of  construc- 
tion and  maintenance  of  the  works 
shall  be  paid  by  water  rents,  if 
sufficient,  and  that  any  deficiency 
shall  be  satisfied  by  a  tax,  applies 
to  be  furnished  with  water,  sub- 
ject to  the  rules  under  which  the 
rates  charged  him,  governed  by 
the  quantity  of  water  consumed, 
had  been  established,  his  applica- 
tion is  in  effect  an  express  covenant 
on  his  part  to  pay  the  rates  charged ; 
and,  under  such  circumstances, 
rates  so  established  and  charged, 
based  upon  the  quantity  of  water 
consumed  by  the  taker,  are  not  in 
the  nature  of  taxes,  but  are  water 
rents  established  for  water  actu- 
ally supplied  to  and  used  by  the 
taker  under  an  express  contract 
to  pay  for  it  at  the  rates  estab- 
lished. Id. 

13.  Renew  of Assessments  —  L.  1880,  | 
Ch.  269.   While  the  writ  prescribed  ' 
by   the  act  "for  the  review  and 
correction  of  illegal,  erroneous  or 
unequal   assessments"   (L.    1880, 
ch.  269)  may  be  a  writ  of  review 
and,  hence,  properly  called  a  writ  j 
of  certiorari,  it  may  also  be  in  the 
nature  of  a  venire  de  novo.     People 
ex  rel.  v.  Barker.  417 

14.  Proceeding  to  Review  Assessment. 
The  restriction  imposed  by  the 
Constitution  upon  the  review  of  a 
unanimous  decision  of  the,Appel- 
late  Division,  that  there  is  evi- 
dence supporting  a  finding  of  fact, 
applies  to  an  order  of  affirmance 
in  a  statutory  proceeding  to  review 
an  assessment,  in  which  a  trial  de 
now  has  been  had  at  Special  Term, 

•  upon  new  evidence,  as  to  the  value 
of  the  relator's  property,  resulting 
in  a  confirmation  of  the  assessment 
and  a  dismissal  of  the  writ  of 
certiorari.  Id. 

15.  Elevated  Railroad  —  Assessment 
—  Annual  Report  as  Evidence. 
The  annual  report  of  an  elevated 
street  railroad  company  to  the 
state  railroad  commissioners  is 
competent  evidence,  as  in  the 
nature  of  an  admission,  for  the 
assessing  officers  to  act  upon  in 
assessing  the  company  under  the 
act  "  in  relation  to  the  assessment 
of  taxes  on  incorporated  com- 
panies" (L.  1857,  ch.  456),  and  for 


the  Special  Term  in  reviewing  the 
assessment.  Id. 

16.  Railroad  Lease — Franchise.  The 
lease  of  a  railroad  necessarily  in- 
cludes the  use  of  the  franchise  of 
the  company  owning  it,  and  the 
cost  of  such  lease  necessarily  em- 
braces to  some  extent  the  value  of 
the  franchise.  Id. 

17.  Taxation  of  Franchise.  Fran- 
chises cannot  be  included  in  an 
assessment  made  under  chapter 
456,  Laws  of  1857.  Id. 

18.  Erroneous  Assessment  of  Cost  of 
Leases.  It  is  erroneous  to  include 
in  the  basis  of  assessment  against 
an  elevated  railroad  company 
under  chapter  456,  Laws  of  1  857, 
the  cost  of  leases  of  roads  operated 
by  it,  without  deducting  the  value 
of  the  franchises  included  in  the 
leases.  Id. 

19.  Railroads  —  Taxation  on  Real 
Estate.  Under  the  present  tax 
system,  ordinary  local  taxation  of 
railroad  companies  is  limited  to 
their  real  estate,  as  distinguished 
from  personal  property  and  fran- 
chises ;  and  the  assessment  should 
be  confined  strictly  to  the  value  of 
the  real  estate.  People  ex  rel.  v. 
Clapp.  490 

20.  Basis  of  Assessment  of  Railroad 
Real  Estate.  The  rule  to  be  ordi- 
narily applied  in  assessing  the 
value  of  the  real  estate  of  a  rail- 
road company  for  local  taxation 
is  the  cost  of  replacing  the  portion 
of  the  road  and  appurtenances 
situated  within  the  jurisdiction  of 
the  assessors,  in  the  condition  in 
which  they  are  found  by  the 
assessors  at  the  time  of  making 
the  assessment.  Id. 

21.  Erroneous  Basis  of  Assessment.  In 
assessing  for  real  estate  taxation 
the  portion  of  a  railroad  situated 
within  a  town,  it  is  erroneous  to 
base  the  valuation  upon  the  in- 
come or  earning  power  of  an 
entire  extensive  system  of  which 
such  portion  of  railroad  forms  a 
part.  Id, 

TAXPAYERS'  ACTION. 
See  Civil  Service,  11. 
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TENANT  IN  COMMON. 

See  Partition,  1,  2. 
Will,  1. 


TESTIMONY. 

See  Code  op  Criminal  Procedure, 
1,  2. 


TOWNS. 
See  Civil  Service,  2. 

TRANSFER  TAX. 
See  Tux,  2-6. 

TRESPASS. 
See  Railroads,  3. 

TRIAL. 

See  Negligence,  8. 
Practice. 

TRUSTEE  PROCESS. 
See  Judgment,  2,  5. 

TRUSTEES. 

See  Corporations,  16-18,  20. 
Trusts. 

TRUSTS. 

1.  Purchase  of  Trust  Property  by 
Trustee  Personally.  The  rule  that 
a  trustee  may  not  purchase  or  deal 
with  the  trust  property  in  his  own 
behalf,  does  not  render  such  a 
purchase  void  from  the  beginning, 
but  voidable  only,  and  at  the  in- 
stance of  the  cestui  que  trust ;  and 
the  title,  even  while  in  the  hands 
of  the  trustee,  may  be  confirmed 
by  acquiescence  and  lapse  of  time, 
as  well  as  by  the  express  act  of 
the  cestui  que  trust.  Kahn  v. 
Chapin.  305 

2.  Marketable  Title,  under  Purchase  \ 
of  Trust  Property  by  Trustee  Per-  j 
sonally.     The  title  of  a  su  bsequent  | 


grantee  of  premises  which  had 
been  purchased  by  a  trustee 
thereof  on  his  own  behalf,  at  a 
foreclosure  sale  not  had  by  his 
act  or  procurement,  when  some  of 
the  cestuis  que  trust  were  minors, 
may  properly  be  deemed  market- 
able, when  it  appears  that,  at  the 
time  of  the  trial  of  an  action  for 
specific  performance  of  a  contract 
by  such  grantee  to  convey  the 
premises  to  the  plaintiff,  *  more 
than  twenty  years  have  elapsed 
since  the  purchase  by  the  trustee 
and  since  the  youngest  cestui  que 
trust  became  of  age;  that  the  ces- 
tuis que  trust  and  the  trustee  are 
living;  that  the  latter  is  finan- 
cially responsible,  and  that  his 
action  in  purchasing  the  property 
in  his  own  right  has  never  been 
questioned.  Id. 

3.  Testamentary  Trust  —  Potters  of 
Trustee  as  to  Real  Estate.  If  a  tes- 
tamentary trustee  is  given  power 
by  the  will  to  invest  in  real  estate, 
or  to  build  upon  lands  already  be- 
longing to  the  estate,  all  parties 
are  bound  thereby,  be  they  life 
tenants,  beneficiaries  of  a  trust  or 
remaindermen.  Steven*  v.  Mel- 
cher.  551 

4.  Cestui  Que  Trust  Distinguished 
from  Life  Tenant.  Where  a  will 
gives  property  to  trustees,  to 
"  hold, invest  and  manage  "  during 
the  life  of  a  certain  person,  to 
collect  the  income  and  receipts  and 
pay  the  same  to  such  person,  and, 
on  the  latter's  death,  to  divide  the 
estate  among  specified  remainder- 
men, the  life  beneficiary  does  not 
occupy  the  position  of  life  tenant, 
but  that  of  cestui  que  trust.       Id., 


5.  Allowance  to  Life  Beneficiary  of 
Value  of  Permanent  Improvement. 
Where  testamentary  trustees  for  a 
life  beneficiary  have  power,  un- 
der the  will,  to  invest  the  proceeds 
of  the  trust  committed  to  their 
charge  in  building  upon  the  trust 
real  estate,  when  it  can  be  reason- 
ably anticipated  that  such  invest- 
ment will  be  beneficial  to  the  re- 
maindermen and  to  the  life  bene- 
ficiary, the  latter  is  entitled  to  be 
allowed  and  to  charge  against  the 
capital  of  the  trust,  on  an  account- 
ing in  equity,  the  value  of  the 
permanent  improvement  added  to 
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the  trust  real  estate  by  replacing, 
with  money  furnished  by  the  lire 
beneficiary  and  necessary  to  pre- 
serve the  property  to  the  estate, 
unproductive  buildings  with  pro- 
ductive buildings,  with  the  appro- 
val of  the  trustees  and  under  such 
circumstances  as  to  render  the 
construction  their  act,  done  in  the 
exercise  of  their  judgment  as 
trustees.  Id. 

6.  Insertion  of  Value  of  Ti^ust  Prop- 
erty in  Judgment  —  Estoppel  — 
Expense  of  Bepairing  Defect  in 
Building.  The  insertion  in  a 
judgment  construing  a  will,  of 
permission  to  the  executors  to 
convey,  and  to  trustees  to  receive 
property  at  a  value  found  by  the 
court,  does  not  constitute  an  estop- 
pel which  will  necessarily  impose 
upon  the  trust  estate  to  the  detri- 
ment of  the  income  of  the  life 
beneficiary,  the  amount  paid  by 
the  executors  to  repair  a  struc- 
tural defect  in  a  building,  discov- 
ered after  its  conveyance  to  the 
trustees,  and  constituting  a  mu- 
tual mistake  of  fact,  unknown  to 
the  parties  and  to  the  court  at  the 
rendition  of  the  judgment.        Id. 

7.  Accounting  in  Equity  —  Execu- 
tors and  T)%ustees  —  Expense  of 
Repairing  Defect  in  Building. 
When  a  court  of  equity  has  ac- 
quired jurisdiction  of  an  account 
arising  out  of  the  estate  of  a  de- 
cedent, between  executors,  trus- 
tees, a  beneficiary  under  the  trust, 
and  remaindermen,  it  may  do 
equity  between  the  parties,  and  to 
that  end  may  charge  the  execu- 
tors, instead  of  the  trust  estate, 
with  the  expense  of  repairing  a 
structural  defect  in  a  building 
conveyed  by  the  executors  to  the 
trustees  as  part  of  the  trust  fund, 
by  a  deed  without  covenants  and 
which  might  not  support  an  action 
at  law  for  damages.  Id. 

8.  Insurance  on  Ti'ust  Property 
Charged  upon  Income.  Insurance 
premiums  paid  by  the  trustees  of 
a  testamentary  life  estate  in  ful- 
fillment of  ihe  obligation  of  mort- 
gages placed  upon  ^he  trust  prop- 
erty by  the  testator,  and  premiums 
pafd  by  the  trustees,  with  the  con- 
sent of  the  life  beneficiary,  for 
additional  insurance  not  in  excess 

89 


of  the  value  of  the  life  estate  nor 
procured  on  account  of  the  re- 
maindermen, are  properly  charge- 
able to  the  income,  and  not  to  the 
capital,  of  the  trust  estate.        Id. 

9.  Bate  of  Interest  to  Beneficiary  of 
Trust.  Where  executors,  on  turn- 
ing over  a  portion  of  a  life  trust 
estate  to  the  trustees,  agree  that 
the  life  beneficiary  of  the  income 
shall  receive  "  the  interest  to 
which  she  is  in  law  entitled  on  the 
unpaid  part  of  her  trust  legacy," 
the  executors  are  chargeable  with 
interest  at  the  legal  rate  in  force 
at  the  time  it  accrued.  Id. 

10.  Improvements  Made  by  Lessee  of 
Trust  Property.  The  life  bene- 
ficiary of  a  trust  is  not  entitled,  on 
an  accounting  with  the  trustees 
and  remaindermen,  to  be  credited 
with  the  value  of  permanent  im- 
provements made  by  a  lessee  of 
the  trust  property  at  his  own  ex- 
pense, under  a  lease  for  the  bene- 
ficiary's life,  on  receiving  from  the 
beneficiary  a  bond  indemnifying 
him  against  the  loss  which  would 
accrue  to  him  if  the  beneficiary's 
life  should  terminate  before  a 
specified  time,  where  the  bene- 
ficiary has  lived  beyond  the  speci- 
fied time  and  it  is  apparent  that 
the  cost  of  the  improvements  did 
not  cume  out  of  the  rent.  Id. 

11.  Objection  to  Contract  Setting  up 
Trust  Fund  —  Ixtches.  The  o b j ec- 
tion,  by  the  life  beneflciarv  of  a 
testamentary  trust,  on  an  account- 
ing in  equity,  that  a  contract, 
under  which  certain  property  was 
conveyed  to  the  trustees  by  the 
executors  towards  setting  up  the 
Irust  fund,  was,  as  to  such  prop- 
erty, in  excess  of  the  powers  of 
the  parties  under  the  will,  is  too 
late,  when  it  appears  that  the  con- 
tract was  entered  into  for  the  pur- 
pose of  carrying  into  force  author- 
ity given  to  the  executors  by  a 
judgment  construing  the  will,  and 
that,  after  accepting  the  convej'- 
ance  and  entering  into  possession, 
the  trustees  and  beneficiary  had 
used  the  property  for  their  own 
benefit  for  nearly  twentv  years. 

Id. 

12.  Trustees  Commissions.  When 
the  trustee  of  a  legacy,  of  which 
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the  executor  is  the  life  beneficiary, 
is  allowed  commissions  upon  the 
corpus  of  the  fund  received  by 
him,  he  may  properly  be  denied 
commissions  upon  moneys  of  the 
estate  paid  over  by  the  executor, 
as  such,  to  himself  as  beneficiary 
of  the  legacy.  Id. 

See  Mortgage,  4. 


UNANIMOUS  DECISION. 
See  Constitutional  Law,  9,  31-38. 


USURY. 
See  Appeal,  8. 

VENDOR  AND  PURCHASER. 

j.  Purchaser  for  Valuable  Considera- 
tion —  Fraud.  A  purchaser  of 
land  for  a  valuable  consideration 
is  entitled  to  be  protected  in  his 
title,  and,  in  the  absence  of  actual 
notice  of  fraud,  it  is  necessary,  in 
order  to  defeat  his  claim  to  be  a 
bona  fide  purchaser,  that  the  facts 
and  circumstauces,  relied  upon  to 
charge  him  with  knowledge  of  the 
fraud,  should  be  of  a  character 
equivalent  to  notice.  Andemon 
v.  Blood.  285 

2.  Implied  Knowledge.  If  the  facts 
within  the  knowledge  of  the  pur- 
chaser are  of  such  a  nature  as,  in 
reason,  to  put  him  upon  inquiry 
and  to  excite  the  suspicion  of  an 
ordinarily  prudent  person,  aud  he 
fails  to  make  some  investigation,  I 
he  will  be  chargeable  with  that 
knowledge  which  a  reasonable  in- 
quiry as  suggested  by  the  facts 
would  have  revealed.  Id. 

3.  Duty  of  Purchaser  as  to  Making 
Inquiry.  The  question,  in  deter- 
mining the  txma  fides  of  a  pur- 
chaser for  a  valuable  consideration 
of  land  alleged  to  have  been  sold 
in  fraud  of  the  rights  of  third  par- 
ties, is  not  whether  the  purchaser 
could  have  discovered  the  exist- 
ence of  any  fraud  by  an  inquiry; 
but  it  is  Whether,  acting  as  an 
ordinarily  prudent  person  would 
have  done,   he  was  called  upon, 


under  the  circumstances,  to  make 
inquiry.  Id. 

See  Damages,  6,  7. 

Specific  Performance. 
Trusts,  1,  2. 


VILLAGES. 
See  Civil  Service,  2. 

WAIVER. 
See  New  York  (Crnr  of),  8. 

vTASTE. 
See  Corporations,  16. 

WATER  fcENTS. 

See  Municipal*  Corporations, 
17-19. 

WHARFAGE. 
See  Wharves, 

WHARVES. 

.  New  York  City  —  Lease  of  Wharf- 
age. A  lease  by  the  city  of  New- 
York,  which  grants  to  the  lessee 
the  ' '  wharfage  which  may  arise, 
accrue  or  become  due  for  the  use 
and  occupation,  in  the  manner  and 
at  the  rates  prescribed  by  law/* 
of  public  wharf  property,  consist- 
ing of  a  bulkhead  at  the  foot  of  a 
Street,  "  together  with  the  right  to 
enter  *  *  *  and  to  collect  the 
said  wharfage,"  is  not  a  lease  of 
the  -wharf  or  bulkhead  itself,  but 
is  merely  a  lease  of  the  incor- 
poreal right  to  collect  wharfage, 
incident  10  the  use  of  the  bulk- 
head by  vessels  engaged  in  com- 
merce. East nia n  v.  Mayor \  ere, 
■St.  F.  468 

,  Public  Wharf  Under  such  a 
lease,  the  wharf  or  bulkhead,  as 
distinguished  from  the  right  of 
wharfage,  remains  in  the  posses 
sion  of  the  city,  as  the  trustee  of 
the  public  right  in  and  to  the  pub- 
lic streets,  for  the  common  use  of 
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the  citizens,  and  remains  a  public 
wharf  to  which  vessels  may  be 
assigned  by  the  harbor  authorities. 

Id. 

3.  Failure  of  City  to  Put  lessee  In 
Possession  of  Wharfage  Right  — 
Damages.  The  measure  of  dam- 
ages for  a  failure  of  the  city  to 
put  the  lessee  in  possession  of  the 
granted  right  to  collect  wharfage 
is  not  the  value  of  the  use  of  the 
wharf  for  the  purposes  of  the 
lessee's  private  business,  but  it  is 
the  difference  between  the  rent 
reserved  and  the  value  of  the  use 
of  the  wharf  at  the  rate  of  wharf- 
age fixed  by  law.  Id. 

4.  Obstruction  of  Wharfage  Right  by 
City.  When  the  city  has  kept  its 
lessee  out  of  the  possession  of  the 
leased  right  of  wharfage,  by  keep- 
ing a  barge  moored  to  the  wharf 
against  the  lessor's  protest  and  not 
in  subordination  to  his  right  as 
lessee,  it  is  not  entitled  to  limit  his 
recovery  for  a  failure  of  delivery 
of  possession  to  the  amount  of  the 
legal  wharfage  for  the  barge.    Id. 


WILL. 

1.  Devisees  as  Tenants  in  Common 
and  not  as  a  Class.  W here  a  clause 
of  a  will  devises  specific  realty  to 
a  number  of  persons  by  their  indi- 
vidual names,  giving  an  equal 
share  to  each,  without  the  use  of 
any  word  applying  strictly  to  a 
class,  or  anything  requiring  a  class 
to  satisfy  the  scheme  of  the  will, 
the  testator  is  deemed  to  have  in- 
tended to  make  the  beneficiaries 
tenants  in  common,  and  that  they 
should  take  distributively  ami  not 
collectively;  and.  consequently, 
lapsed  devises  under  such  clause 
will  go  into  the  residuum  and  not 
to  the  survivors.  Moffdt  v.  ]±l- 
nwndorf.  475 

2.  Provision  for  Testator's  Wife. 
Provisions  for  the  benefit  of  the 
testator's  wife  should  be  construed 
liberally  in  her  favor,  and  a  revo- 
cation of  a  prior  devise  to  her, 
which  would  render  the  provision 
for  her  of  less  value  than  her  rights 
under  the  statute,  can  be  effectual 
onlv  by  express  words,  or  by  clear 
and  undoubted  implication.       Id. 


3.  Residuary  Clauses  —  Construction 
in  Fhvor  of  Wife.  Where  the  gen- 
eral purpose  of  the  will  of  a  testa- 
tor having  no  near  relatives  is  to 
provide  for  his  wife,  a  clause  giv- 
ing her  all  the  real  estate,  "  except 
the  portions  thereof  hereinafter 
otherwise  given  or  disposed  of," 
followed  by  specific  devises  to  oth- 
ers, is  to  be  deemed  to  cover  lapsed 
specific  devises,  in  preference  to  a 
subsequent  clause,  apparently  in- 
serted as  a  safety  clause  against 
remote  contingencies  and  the  pos- 
sibility of  partial  intestacy,  by 
which  the  residue  of  the  real  es- 
tate, "if  any  there  prove  to  be,"  is 

I  given  "  to  those  who  may  be  my 
heirs  at  law  at  the  time  of  my  de- 
cease." Id. 

4.  Devise  by  Implication  to  Lineal 
Heirs  of  Testator's  Sons.  Where 
the  will  of  a  widower,  whose  only 
children  were  two  sons,  unmar- 
ried at  the  date  of  the  will,  gives 
the  use  and  occupancy  of  the  es- 
tate, real  and  personal,  to  the  tes- 
tator's two  sons,  and  the  survivor 
of  them,  during  life,  and  gives 
the  estate,  after  the  death  of  the 
"two  sons  and  their  heirs,  if  they 
have  any,"  to  the  testator's 
brothers  and  sisters,  it  is  to  be 
deemed  that  the  "heirs"  of  the 
sons  referred  to  were  intended  to 
be  their  heirs,  of  the  body,  and 
that  the  testator  intended  the  es- 
tate to  vest  in  such  heirs;  and 
they  must  be  deemed  to  take  an 
estate  by  implication.  In  re 
Moore.  602 

5.  Remainder  Limited  on  Death  with- 
out Heirs  —  Dense  of  Fee  to  Sur- 
r i ring  lit  irs.  By  such  a  provis- 
ion, construed  in  accordance  with 
the  statute  (1  K.  S.  724,  §  22)  the 
testator  is  to  be  deemed  to  have 
intended  to  create  a  remainder  in 
his  brothers  and  sisters  after  the 
death  of  his  two  sons  only  incase 
the  sons  left  no  heirs  of  the  body; 
and  in  case  the  sons  leave  heirs  of 
the  body  them  surviving,  then 
such  heirs  take  the  entire  eslate, 
the  realty  in  fee  and  the  per- 
sonalty absolutely.  Id. 


WORKWOMEN'S  ASSOCIA- 
TIONS. 

See  Associations,  1-3. 


TABULAR  LIST  OF  OPINIONS. 


Andrews,  Ch.  J.  46  (Leakage  from  canal ;  damages) ;  99 
(Transfer  tax);  122  (Actions  against  stockholder  of  manu- 
facturing corporation);  133  (Fire  insurance);  225  (Negli- 
gence); 301  (Breach  of  covenant  against  incumbrances);  324 
(Claims  against  decedents'  estates) ;  403  (Public  aid  to  private 
charitable  institutions) ;  471  (Lease  of  wharfage). 

Gray,  J.  50  (Leakage  from  canal ;  damages) ;  62  (Taxa- 
tion of  foreign  corporation) ;  184  (Negligence) ;  248  (Street 
railway);  291  {Bona  fide  purchaser);  364  (Civil  service); 
534  (Limitation  of  action  by  receiver  of  corporation  against 
trustee  for  waste). 

O'Brien,  J.  65  (Taxation  of  foreign  corporation) ;  1 18  (Cor- 
porations ;  negligence  of  directors;  damages);  129  (Appeal; 
findings  of  fact) ;  194  (Judgment  of  another  state  upon  trus- 
tee process) ;  207  (New  York  city  tax  sale  lease) ;  243  (Unlaw- 
ful practice  of  medicine) ;  253  (Right  of  president  of  corpora- 
tion to  salary);  273  (Rapid  Transit  Acts);  279  (Railroads; 
municipal  ordinances) ;  341  (Negligence) ;  383  (Civil  service) ; 
440  (Unanimous  decision  of  Appellate  Division;  review  of 
assessment) ;  459  (Covenants  of  husband  in  wife's  deed) ;  492 
(Assessment  of  railroad  real  estate). 

Bartlett,  J.  54  (Forest  commission ;  certiorari) ;  154 
(Libel) ;  176  (Ejectment  against  life  tenant ;  remainderman's 
right  to  redeem);  212  (Unanimous  decision  of  Appellate 
Division);  215  (Certiorari  to  review  laying  out  of  highway); 
284  (Railroads ;  municipal  ordinances) ;  413  (National  Guard ; 
pay  of  armorers) ;  467  (Covenants  of  husband  in  wife's  deed) ; 
524  (Attorney's  lien) ;  588  (Mechanic's  lien) ;  596  (Disbarring 
attorney) ;  620  (Libel). 

Haight,  J.  70  (Justice  sitting  in  review  of  his  own  order) ; 
138  (Commitment  of  children ;  appeal) ;  149  (Contract  of 
employment);  219  (Municipal  employment;  confidential  rela- 
tion) ;  238  (Unlawful  practice  of  medicine) ;  262  (Rapid 
Transit  Acts) ;  350  (Civil  service)  ;  560  (Testamentary  trust ; 
accounting) ;  607  (Will). 
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TABULAR  LIST  OF  OPINIONS. 


Martin,  J.  3  (Betting  on  horse  races);  16  (Horse  racing); 
24 (Mechanic's lien) ;  43 (Elevated railroad) ;  143 (Negligence); 
167  (Attorney  and  client) ;  306  (Purchase  of  trust  property  by 
trustee  personally) ;  320  (Water  rents) ;  336  (Dismissal  of  com- 
plaint on  merits) ;  500  (Settlement  of  administrator's  accounts ; 
affirmance  as  to  some  parties,  reversal  as  to  others) ;  615  (Extra 
allowance  in  foreclosure). 

Vann,  J.  74,  88,  90  (New  York  city  police  justices)  ;  108 
(Partition;  improvements);  160  (Assignment  of  mortgage); 
229  (Discharge  of  employee  by  aqueduct  commissioners); 
316  (Trials  in  New  York  city  police  department) ;  429  (Unani- 
mous decision  of  Appellate  Division  ;  review  of  assessment) ; 
482  (Will);  513  (Surrogates'  jurisdiction);  545  (Tripartite 
contract). 

Per  Curiam.     36  (Labor  organizations). 


&.S&0J. 


/265     .61* 
c 


